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Overview of Recent Legislation
and Court Decisions Impacting
Restrictive Covenants
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California Update: Non-Solicitation of
Employment Provisions
 Older Loral authority / rule of reason standard permits non-solicitation
of employee provisions
 New AMN Healthcare authority focuses on Business and Professions
Code Section 16600 and finds that such covenants are void.
 Several cases following AMN Healthcare
 But recent Netflix/Fox dispute in Los Angeles Superior Court indicates
that non-solicit of employee provisions may have life
 Also consider use of fixed term contracts rather than at will
arrangements for key employees.
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California Updated: Business to Business NonCompetes
In Ixchel Pharma, LLC v. Biogen, Inc., 9 Cal.5th 1130 (2020), the California
Supreme Court unanimously held:

1. to state a claim for tortious interference with an at-will contract, a plaintiff must allege
that the defendant engaged in an independently wrongful act, and
2. in determining the validity of a competitive restriction in a business-to-business
agreement under Business and Professions Code section 16600, the rule of reason
applies, and such restriction is not per se void.
The Court’s decision will impact how companies contracting under California law decide
to set up their contracts and whether they will agree to the at-will termination of such
contracts. The decision also provides some clarity for businesses that include competitive
restraints with other companies in their commercial dealings, such as exclusive dealing
and collaboration agreements, licenses, leases, and franchise agreements, as such
restraints are not per se void under Section 16600 but subject to a rule of reason
analysis. Employers may attempt to look for creative structures to use this authority with
key employees and contractors.
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California Update: Business to Business NonCompetes
 The Court explained that a rule of reason standard is not inconsistent with Edwards, which was “limited”
to the context of employee non-competition agreements, and policy considerations “specific to
employment mobility and competition”; “[n]othing about Edwards indicates a departure from that
precedent to also invalidate reasonable contractual limitations on business operations and commercial
dealings.”
 The rule of reason standard asks “whether an agreement harms competition more than it help by
considering the facts peculiar to the business in which the restraint is applied, the nature of the
restraint and its effects, and the history of the restraint and the reasons for its adoption.”
 “The Court stated it is mindful of the consequences of strictly interpreting the language of section 16600
to invalidate all contracts that limit the freedom to engage in commercial dealing, reasoning that:
“contractual limitations on the freedom to engage in commercial dealings can promote
competition. Businesses engaged in commerce routinely employ legitimate partnership and exclusive
dealing arrangements, which limit the parties’ freedom to engage in commerce with third parties. Such
arrangements can help businesses leverage complementary capabilities, ensure stability in supply or
demand, and protect their research, development, and marketing efforts from being exploited by
contractual partners.”
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California Update: Business to Business NonCompetes
 Finally, according to the Court, a rule of reason standard balances the antitrust concerns
underlying Section 16600 and 16700 against the benefits of “legitimate partnership and
exclusive dealing arrangements” and potential procompetitive effects, e.g., “enable[ing]
long-term planning on the basis of known costs, giv[ing] protection against price
fluctuations, and … offer[ing] the possibility of a predictable market.”
 In demonstrating the application of the rule of reason standard, the Court used examples of
exclusive dealing arrangements, including such provisions in distribution and franchise
agreements: “Franchise agreements often prohibit the franchisee from selling a third party’s
products; requirements and output contracts restrain buyers and sellers respectively from
doing business with third parties.”
 The Court stated that it declined to construe Section 16600 to call such arrangements into
question simply because they restrain trade in some way. In reaching its conclusion, the
Court stressed the importance of harmonizing the Cartwright Act and Section 16600,
stating that they should be interpreted together.
 The Court did not reach the ultimate question of whether the settlement agreement at issue
was invalid because the case is on appeal at the pleading stage. Upon remand, the Court
indicated a determination of its validity under Section 16600 must be evaluated based on a
rule of reason.
12

California Update: Business to Business NonCompetes
 The Court then addressed the issue of what standard to apply when evaluating competitive restrictions in
business-to-business contracts under Section 16600, similarly beginning its analysis with a detailed
discussion of historical interpretation.
 As an initial matter, though not disputed by the parties, the Court held that Section 16600 applies to
competitive restrictions in contracts between businesses. Then, taking into account the history of Section
16600 and its predecessor, Civil Code former section 1673, the Court concluded that a rule of reason
applies to determine the validity of a contractual provision by which a business is restrained from
engaging in a lawful trade or business with another business. The Court stated that its decisions
interpreting Civil Code former section 1673 gradually evolved to evaluate contractual restraints on
business operations and commercial dealings based on a reasonableness standard but often interpreted
the statute more strictly when it came to agreements not to compete after the termination of employment
or the sale of an interest in a business.
 The Court rejected Ixchel’s contention that under Edwards v. Arthur Andersen LLP, 44 Cal. 4th 937
(2008), any contract in restraint of trade is per se void: “[i]n context, section 16600 is best read not to
render void per se all contractual restraints on business dealings, but rather to subject such restraints to
a rule of reason … this court has interpreted section 16600 and its Civil Code predecessor on numerous
occasions, and we have declined to categorically invalidate all agreements limiting the freedom to
engage in trade.”
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California Update: B2B Case, Quidel Corporation v. Superior Court, 2020
WL 6534466 (Cal. App., Nov. 6, 2020).
 In Quidel, the question before the court was whether section 16600
invalidates all contractual non-compete provisions, even outside the
employment context, without regard to reasonableness or whether the
restraints might actually advance competition.
 The court reiterated that the “per se” ban on non-competition agreements is
limited to employment agreements, distinguishing the case before it as an
exclusive dealing agreement between two sophisticated biotechnology
companies rather than a case affecting an individual’s ability to engage in a
profession, trade, or business.
 The court, after relying on Ixchel, found that “as long as a [business-tobusiness] noncompetition provision does not negatively affect the public
interests, is designed to protect the parties in their dealings, and does not
attempt to establish a monopoly, it may be reasonable and valid.”
 Relying on the Ixchel case, the court required the application of the rule of
reason from the Cartwright Act. Quidel found the application of such a rule of
reason test required additional factual development and vacated the lower
court’s grant of summary judgment on the issue.
14

California Update: Overly Broad NDA
 Brown v. TGS Management Co., LLC, 2020 Cal. App. LEXIS 1074 (2020)
- Brown argued that the confidentiality provisions in his employment contract illegally
restrained him from working in statistical arbitrage after leaving TGS, and that the
arbitration award left these unlawful anti-competitive provisions in effect, thereby
exceeding the arbitrator’s powers.
- In resolving this issue, the Court of Appeal looked at California Business and
Professions Code section 16600, which creates a strong public policy of voiding
contracts that restrict an individual’s right to pursue lawful employment. The Court of
Appeal then concluded that TGS’s confidentiality provisions were so broad as to
operate as a de facto non-compete provision barring Brown in perpetuity from doing
any work in the securities field. For example, by defining “Confidential Information” as
all information usable in or related to the securities industry at large, and not just
statistical arbitrage, TSG effectively barred Brown from trading securities for the
remainder of his life.
- The Court of Appeal thus held that the arbitration award improperly allowed the
confidentiality provisions to stand as a perpetual restriction on Brown’s right to compete
with TGS, and that this was inconsistent with California’s public policy of protecting
Brown’s rights under section 16600.
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Delaware
• Delaware Courts of Chancery have recently rejected Delaware choice-of-law
provisions.
• Cabela’s LLC v. Wellman et al., No. 2018-0607-TMR, 2018 Del. Ch. LEXIS 511, at *19–20
(Del. Ch. Oct. 26, 2018) (Nebraska); Ascension Ins. Holdings, LLC v. Underwood, No.
C.A. No. 9897-VCG, 2015 Del. Ch. LEXIS 19, at *7–8 (Del. Ch. Jan. 28, 2015)
(California); see also FP UC Holdings, LLC v. Hamilton, No. 2019-1029-JRS, 2020 Del.
Ch. LEXIS 110, at *20–26 (Del. Ch. Mar. 11, 2020) (collecting authority) (Alabama).

• Vice Chancellor Laster explained, “. . . a court should not save a facially
invalid provision by rewriting it and enforcing only what the court deems
reasonable.” Del. Elevator, Inc. v. Williams, C.A. No. 5596-VCL, 2011 Del. Ch.
LEXIS 47, at *28–31 (Del. Ch. Mar. 16, 2011).
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Illinois
• Illinois state courts require 2 years of employment, or other consideration,
for a non-compete.
• See, e.g., Axion RMS, Ltd., v. Booth, 138 N.E.3d 6 (Ill. App. Ct. 2019).

• But federal courts have disagreed regarding the 2-year rule.
• See, e.g., Avison Young-Chi., LLC v. Puritz, No. 17 C 0844, 2017 U.S. Dist. LEXIS 196189,
at *12–17 (N.D. Ill. Nov. 29, 2017) (collecting cases).

• One federal court recently explained, “[The employee’s] 18-month
employment . . . and voluntary resignation, plus the explicit consideration of
$1,000 to agree to the non-competition, thus likely satisfies the
consideration prong.” W. Capra. Consulting Grp., Inc. v. Snyder, No. 1:19 C
4188, 2019 U.S. Dist. LEXIS 140692, at *22–24 (N.D. Ill. Aug. 20, 2019).
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Illinois (continued)
• Proposed legislation: Senate Bill 3430, which will amend the Illinois Freedom
to Work Act.
• Original law applied to low or minimum wage employees.
• The proposed amendment
• Codifies the 2-year rule,
• Sets a salary threshold for non-competes ($75,000 and increasing to $90,000
by 2037) and for non-solicits ($45,000 and increasing to $52,500 by 2037),
• Includes COVID-19 protections,
• Requires notice to employees,
• Mandates attorneys’ fees for prevailing employee if employer files the
lawsuit, and
• Includes a reformation provision.
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Louisiana
•

A non-compete or a non-solicit is enforced “within a specific parish or
parishes, municipality or municipalities, or parts there of, so long as the
employer carries on a like business there in, not to exceed a period of two
years from the termination of employment.”

•

New law: LA. R.S. 23.921 (effective August 1, 2020).
•

Allows corporations, partnerships, or limited liability companies to
enter into non-compete agreements with shareholders, partners, or
members prohibiting employment with a competitor.

•

Louisiana law previously allowed agreements prohibiting ownership in
a competitor.
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Maine
• New Law: LDD 733: An Act to Promote Keeping Workers in Maine (effective
Sept. 18, 2019).
•

Prohibits non-compete agreements amongst employees who make less than
400% of the federal poverty line (or $49,960 per year in 2019).

•

Enforceability allowed only if reasonable and necessary to protect an
employer’s trade secrets, confidential information, or goodwill.

•

Mandatory notice period of 3 business days.

•

Mandatory notice of non-compete agreement prior to making an offer.

•

Mandatory delay period of 6 months.

•

Non-compete agreements are not enforceable on employees during the first
year of employment.

•

Authorizes the Main DOL to impose a monetary civil fine of “not less than
$5,000” on employers.

•

Prohibits no-poach agreements between employers.

New Laws Regarding Non-Competes

Maryland

 Effective October 1, 2019: SB 328 bars
employers from enforcing non-compete
agreements against workers earning $15
per hour or less, or $31,200 per year


Applies to existing and future noncompetes

 Only bars non-compete agreements;
does NOT apply to other types of
restrictive covenants, e.g., nonsolicitation agreements


Expressly reserves employers’ right to
enforce contracts prohibiting “the
taking or use of a client list or other
proprietary client-related information”

© 2020 Epstein Becker & Green, P.C. | All Rights Reserved. |
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New Laws Regarding Non-Competes

Massachusetts

Case law after Massachusetts
Noncompetition Agreement Act of 2018
(“MNCA”)
 Automile Holdings, LLC v.
McGovern, 136 N.E. 1207, 1271 n. 15,
(Mass. 2020): Employee breached "anti-



raiding" restrictive covenant but equitable
remedy inappropriate absent finding that
damages would be inadequate

 Nuvasive, Inc. v. Day, No. 19-1611
(1st Cir. April 8, 2020): MNCA does

not bar out of state employers from
enforcing reasonable restrictive covenants
against MA employees
 Involved pre-MNCA non-solicitation
agreement
 Court: MNCA does not apply to
(i) pre-MNCA agreements or
(ii) non-solicitation agreements
 Choice of law provision: Delaware, where
employer incorporated

© 2020 Epstein Becker & Green, P.C. | All Rights Reserved. |
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Court: Appropriate choice
by employer (but see Nebraska
case, discussed next)
MA’s material change doctrine (must
execute new restrictive covenants with
each material change in employment
relationship)
 Court: Doctrine inapplicable where
employee chose to terminate one
position to take another with employer


 Nuvasive Inc. v. Day and Richard, 19cv-10800 (D. Mass. May 29, 2019)
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Garden Leaves: MNCA requires payment
of 50% of employee's highest annualized
base salary in last 2 years or other
mutually-agreed upon consideration
 Court: No garden-leave provision, but
reference to compensation and access
to company’s good will and proprietary
information in pre-MNCA agreement
constituted “mutually agreed upon
consideration”

New Laws Regarding Non-Competes

Nebraska

Cabela’s LLC v. Highby, 2020 WL 1867922
(3d Cir. April 14, 2020)
 Issue: Was Delaware choice of law provision
in a non-compete agreement valid where the
employee lived and worked in Nebraska?
 Court: Affirmed District Court’s refusal to
enforce the clause:




Nebraska non-compete law is more restrictive than
Delaware law
 Nebraska non-competes may “restrain
competition by improper and unfair methods,
but may not constrain ordinary competition,”
while in Delaware “[a]n agreement prohibiting
ordinary competition is enforced so long as it is
not oppressive to an employee”
Held: The non-compete at issue restrained ordinary
competition, and was therefore unenforceable under
Nebraska law, but would be enforceable under
Delaware law
 Thus, “the application of Delaware law would be
contrary to a fundamental policy of Nebraska”
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New Hampshire
• New law: RSA 275:70-a (effective September 8, 2019).
• Prohibits non-competes for employees who make less than
200% of the federal minimum wage ($14.50 an hour).

24

New Laws Regarding Non-Competes

New York (Proposed)

 Bill A7193 (Introduced April 11, 2019  Notice requirements
– on Floor Calendar):
 For new employees: earlier of formal offer



Prohibits non-compete agreements
for workers earning less than
$75,000 per year
For all other employees: noncompete agreement must be in
writing, signed by employer and
employee

 Definition of “non-compete”:





 Allows civil cause of action for
violations


Prohibits or restricts employee from
obtaining employment after separation




For a specified period of time;
In any specified geographical area; and/or
“With any particular other employer or
any particular industry”
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of employment or 30 days before noncompete goes into effect
For existing employees not subject to a
non-compete: 30 days before the
agreement goes into effect
Non-compete unenforceable if employee
“discharged without cause”
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Permits award of up to $10,000in
liquidated damages, plus lost
compensation, reasonable attorneys fees
and costs, and “a consideration payment if
the employer failed to provide one when
due”

Oregon

• H.B. 2992 (O.R.S. § 653.295)
• Existing law imposes
compensation threshold
for non-competes
• Effective January 1, 2020,
employer must provide terminated
employee with signed copy of
non-compete within 30 days of
termination

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential
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New Laws Regarding Non-Competes

Rhode Island







Noncompetition Agreement Act: Effective 
July 15, 2020, regardless of date signed

Non-competes unenforceable against:

Employees age 18 or younger
Certain undergraduate and graduate
students” – whether paid or unpaid
Nonexempt worker under the Fair Labor
Standards Act
“Low-wage” employees
 Annual “earnings” are not more than
250% of federal poverty level
 “Earnings” does not include OT or
Sunday/holiday rates
 Currently: up to $600.48 per week
($31,225 / 52)



ebglaw.com

Certain noncompetition agreements made in
connection with the sale of a business entity
Non-competes originating outside of an
employment relationship



Forfeiture agreements



Invention assignment agreements



“Covenants not to solicit employer’s
customers, clients, or vendors

© 2020 Epstein Becker & Green, P.C. | All Rights Reserved. |

Covenants not to solicit or hire employees



Act does NOT apply to:



Nondisclosure or confidentiality agreements

27

Non-competes made in connection with
separation of employment if:
 employee is granted 7 business days to
rescind acceptance (e.g., severance
agreement)
 employee agrees not to reapply for
employment to same employer (e.g.,
settlement agreement)

New Laws Regarding Non-Competes

Virginia






Senate Bill 480: Bans agreements with
trainees, and independent contractors
“low-wage” employees entered into on
earning lower hourly rate than Virginia’s
or after 7/1/2020 that restrain, prohibit,
median hourly wage for all occupations
or otherwise restrict worker’s ability to
for preceding year
compete with former employer after
 U.S. Bureau of Labor Statistics: currently
termination
$20.30 per hour
“Low-wage employee”: Average weekly
 Not covered: Employees whose
earnings during previous 52 weeks “are
compensation is derived “in whole or in
less than the average weekly wage of the
predominant part” from sales
Commonwealth”
commissions, incentives, or bonuses
 Virginia Employment Commission
 Non-solicitation agreements prohibited?
(“VEC”) data: As of 6/2020, average
 Not directly addressed
weekly wage was $1,204 (about
 Arguably, no: a non-compete agreement
$62,600 annually)
“shall not restrict” an employee from
 Could cover roughly half of
providing services to the employer’s
Virginia employees!
customers or clients “if the employee
 VEC issues new calculation every
does not initiate contact with or solicit
quarter— agreement enforceable
the customer or client”
now would become unenforceable
 So, employer may still ban employees
if the average wage increases
from soliciting clients/customers?
Covers interns, students, apprentices, and

© 2020 Epstein Becker & Green, P.C. | All Rights Reserved. |
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Washington

• H.B. 1450 (codified in Chapter 49 of
RCW)
• Effective January 1, 2020 (but
purportedly retroactive)
• Deters overly broad agreements
• Sets income thresholds: $100K per
year for employees; $250K per year
for contractors
• Sets 18-month duration
• Requires mandatory “garden leave”
• Establishes choice of law rules
• Sets disclosure requirements

29

Washington
• Deterring Overly Broad Agreements
• Perhaps the most significant change.
– Under the current law, when a Washington court is presented with an overly broad noncompete, rather than simply refuse to enforce it, they will typically rewrite the clause to be
more narrow and then enforce the modified version.
– As a result, there is little or no incentive for an employer to try to craft an incredibly narrow
non-compete provision.

• The new law imposes a $5,000 minimum in damages (plus attorney fees and costs) if
a court or arbitrator reforms, rewrites, modifies or only partially enforces a noncompete.
– To avoid this liability, employers will likely want to use minimally restrictive non-compete
provisions.

©2019 Seyfarth Shaw LLP. All rights reserved. Private and Confidential
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Washington
• Income Thresholds
– One of the law’s primary goals is to prevent non-competes from being used for “low level”
employees.
– The law voids non-compete agreements for any employee earning $100,000 or less per
year.
– In the case of independent contractors, the law voids
non-competes with them unless the contractor was being paid more than $250,000 per
year.

• Some have criticized the $100,000 salary threshold because it arguable exempts large
Seattle tech companies from non-competes. The original threshold was around
$180,000, but lobbying efforts by tech companies apparently brought the threshold
down to $100,000.

©2019 Seyfarth Shaw LLP. All rights reserved. Private and Confidential
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Washington
• Forum Selection & Choice of Law
– The law invalidates any non-compete that requires an employee or independent contractor to
adjudicate a
non-compete outside of Washington.
– The law also invalidates any non-compete that deprives an employee or independent
contractor of the protections or benefits of the new law.

• Takeaway: Washington employers will not be able to evade the restrictions of the new
non-compete law by invoking the laws of another state.

©2019 Seyfarth Shaw LLP. All rights reserved. Private and Confidential
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Washington D.C.
•

Washington D.C. has a statute that prohibits any contract that
unreasonable restrains trade. See DC Code § 28-4502.

•

Proposed legislation – the Ban on Non-Compete Agreements Amendment
Act of 2019.
•

Bans the use of non-compete agreements for employees who earn less
than three times the D.C. minimum wage, or $87,654 annually.

•

The law would also create specific penalties for maintaining such
restrictions, even if not enforced.

33

Best Practices for Employers and
Employment Counsel in Structuring
New Agreements to Ensure
Compliance with Recent Changes

© 2020 Epstein Becker & Green, P.C. | All Rights Reserved.
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Reasonable: Scope of the Agreement
Practical Considerations
 What do you want restrictive covenant to
accomplish?



Will it achieve your goal?
Is it a legitimate business need?

Legal Considerations
 Legality varies greatly from state to state
 Venue and choice-of-law provisions?




If only option is a jurisdiction with strict limits on
restrictive covenants, are there work-arounds? E.g.,
garden leave provision instead of traditional noncompete?
Is the restrictive covenant reasonable or
unnecessarily broad?



Generally, law requires reasonableness
 Reasonable in scope of:
 Activities/industries being restricted?
 Duration?
 Geographical limits?

© 2020 Epstein Becker & Green, P.C. | All Rights Reserved. |
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Consideration
• What is the goal?
• The most effective agreements will change based on the
jurisdiction.
• Some options include an additional payment or a paid restrictive
covenant period.

• Can also tie employment benefits to the covenants (for example,
equity, signing bonus, other bonus opportunities, etc.).

36

Paid Notice/Garden Leave
Garden Leave

 Prevent employees from contacting and
communicating with staff and customers
or clients – Continue to owe a duty of
loyalty

 Alternative or companion to traditional
employee non-compete agreements
 Extends employment relationship for a
period of time during which employee
continues to receive a salary (and
sometimes benefits) but cannot work
elsewhere

 Limit or cut off employees’ access to the
employer’s computer systems, email, and
other documents and information

Cons

 Statutorily required – MA

 Law unsettled on enforceability

Pros

 What is reasonable notice? 60 days? 90
days? Again, law unsettled
 Otherwise reasonable? Even paid noncompetes can be unreasonable in
scope

•

Less judicial scrutiny (so far)

•

Allows for more orderly transition

•

Flexibility to end arrangement

•

Remove employees from their active
duties

•

 Cost of paying nonproductive employee
 Significantly shorter duration compared
to non-compete may not meet business
needs

Exclude employees from the workplace

© 2020 Epstein Becker & Green, P.C. | All Rights Reserved. |
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Forfeiture Agreements
•

Referred to as “employee choice” or “forfeiture for competition”
agreements.
•

Equity in exchange for the covenants. If the employee competes, then
the employee returns the equity. Agreements allow employer to
determine whether there is competition.

•

New York and some states treat these as a regular breach of contract,
and do not apply a reasonableness test.

•

Several state supreme courts have applied a reasonableness test. See,
e.g., Gaver v. Schneider’s O.K. Tire Co., 856 N.W.2d 121, 128–30 (Neb.
2014) (collecting cases); Deming v. Nationwide Mut. Ins. Co., 905 A.2d
623, 638 (Conn. 2006) (citations omitted); Fearnow v. Ridenour,
Swenson, Cleere & Evans, P.C., 138 P.3d 723 (Ariz. 2006); Falmouth ObGyn Assocs. v. Abisla, 629 N.E.2d 291, 293–94 (Mass. 1994) (collecting
cases); Harris v. Bolin, 247 N.W.2d 600, 602–03 (Minn. 1976); Almers v.
South Carolina Nat’l Bank, 217 S.E.2d 135, 138–40 (S.C. 1975).
38

Choice of Law/Forum Selection
• Courts and legislatures increasingly rejecting contractual choice-of-law
and forum selection clauses.
• Depends on the goal of the agreement. The most effective agreements
will include provisions in the employee’s home state.
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Remedies
Injunctive Relief
 Clause providing for a presumption that any harm done is
irreparable and difficult to quantify
 Clause should consent to irreparable relief
 Absence of such a clause can be problematic
Liquidated damages
 Clause specifying a predetermined amount of
money that must be paid as damages for a breach
 Appropriate where difficult to quantify actual
damages
Attorneys’ fees
• Clause providing that the Company will be reimbursed for
reasonable attorneys’ fees and costs in the even litigation is
required
• Some jurisdictions may convert one-sided provisions into
“prevailing party” provisions
© 2020 Epstein Becker & Green, P.C. | All Rights Reserved. |
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Other Considerations in Structuring Agreements
Tolling Provision
 Clause states that the period of the covenant is
automatically extended for any time during which
it was being violated

Assignability Provision
 Clause providing for consent to assignability
 Where applicable law permits such clauses, it
should make clear that the company may assign
the covenant to an affiliated company or
successor in interest without notifying the
employee

Notice to Future Employer
 Clause requiring employee to notify any
subsequent employer of the employee’s
restrictive covenant obligations
© 2020 Epstein Becker & Green, P.C. | All Rights Reserved. |
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Enforcing Restrictive
Covenants during the
COVID-19 Pandemic

© 2020 Epstein Becker & Green, P.C. | All Rights Reserved.
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Remote Workers: Considerations for Employers

Waivers of Restrictive Covenants: Wise
Decision?
Difficult to enforce when there are mass
furloughs, layoffs, terminations without
cause, etc.
Concern for workers to obtain new
employment in difficult times
Lack of financial resources to enforce

•
•
•

Protecting Company’s Interests
•
•
•

Be clear that waiver is for limited time;
preserve right to enforce at later date
Be specific as to what is waived
Be consistent
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Remote Workers: Considerations for Employers
Specific Enforcement Issues
 Are restrictions still reasonable when
workforce suddenly goes remote?




Geographical boundaries, e.g., Capsicum
Group, LLC v. Rosenthal, (E.D. Pa. Dec. 17,
2013)
Duration: Reasonable when millions of people
suddenly out of work?
Scope of activities/industries: Same issue

 Practical impediments to enforcement




Courts locked down?
Employees in lockdown?
Logistics of process serving
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Remote Employees – Confidentiality
• Breach of confidentiality matters are in vogue.
• Because employees are working from home and on personal devices,
employers need to reiterate trade secret and confidentiality policies.

45

Considerations for Remote Workers

With more workers accessing, disclosing, using, and creating company
information from their homes, prudent company leaders must ensure that
they have appropriate procedures, training, and safeguards in place to protect
company trade secrets.
Companies should address several key considerations:
1) assessment of existing policies and agreements and making necessary
updates;
2) employee training and education;
3) computer security infrastructure;
4) assessment of high-risk business segments
and scenarios;
5) onboarding and departures; and
6) return to work considerations.
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Trends
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Changes at the Federal Level Under the Biden Administration

Joe Biden has issued a “Plan for Strengthening Worker Organizing, Collective Bargaining, and Unions” on
his website, and it includes an interesting statement about what his incoming administration purportedly
intends to do about noncompete and no-poach agreements:
Eliminate non-compete clauses and no-poaching agreements that hinder the ability of employees to
seek higher wages, better benefits, and working conditions by changing employers. In the American
economy, companies compete. Workers should be able to compete, too. But at some point in their
careers, 40% of American workers have been subject to non-compete clauses. If workers had the freedom
to move to another job, they could expect to earn 5% to 10% more – that’s an additional $2,000 to $4,000
for a worker earning $40,000 each year. These employer-driven barriers to competition are even imposed
within the same company’s franchisee networks. For example, large franchisors like Jiffy Lube have nopoaching policies preventing any of their franchisees from hiring workers from another franchisee. As
president, Biden will work with Congress to eliminate all non-compete agreements, except the very few
that are absolutely necessary to protect a narrowly defined category of trade secrets, and outright ban
all no-poaching agreements.
Whether a Biden Administration can succeed in abolishing noncompetes is altogether another question. It
would have to do so either through legislation it proposes and Congress passes, or regulatory action.
Passing such a law through Congress seems unlikely, in particular if Republicans can maintain their
majority in the Senate, and it is unclear whether the Federal Trade Commission or other regulatory
agencies even have the authority to enact such sweeping reforms in this area.
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