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Today’s Agenda
• Overpayments and Reverse False Claims

• Federal Statutes
• Agency Rulemaking
• Recent Developments in Reverse False Claims / Overpayment
Litigation
• Continuum Litigation
• Qui Tam Litigation

• Best Practices
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Brief History of FCA Overpayments and the 60-Day Rule
• Fraud and Enforcement and Recovery Act of 2009 is signed into
law on May 20, 2009
• Changes driven by financial collapse and TARP
• Most significant amendments to the federal False Claims Act since 1986
amendments

• Pre-FERA
• Finders / Keepers: “No explicit statutory obligation in the Social Security
Act to return overpayments to Medicare and Medicaid programs.”
• 31 U.S.C. § 3729 (2009) stated:
“(7) knowingly makes, uses, or causes to be made or used, a false record or
statement to conceal, avoid, or decrease an obligation to pay or transmit
money or property to the Government”
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FERA, the FCA, and Overpayments
• 31 U.S.C. § 3729 (2011) changed to:
• “(G) knowingly makes, uses, or causes to be made or used, a false record or
statement material to an obligation to pay or transmit money or property to the
Government, or knowingly conceals or knowingly and improperly avoids or
decreases an obligation to pay or transmit money or property to the
Government”

• Obligation re-defined:
• “(3) the term “obligation” means an established duty, whether or not
fixed, arising from an express or implied contractual, grantor-grantee, or
licensor-licensee relationship, from a fee-based or similar relationship,
from statute or regulation, or from the retention of any overpayment”
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The Affordable Care Act and the 60-Day Rule
 60-day overpayment return requirement added in Section
6402(a) of the ACA:
• If a person has received an overpayment, the person must report and
return the overpayment within 60 days after which the overpayment
was identified or the date any corresponding cost report is due (if
applicable), whichever is later
• Overpayment can be reported and returned to the Secretary of the
HHS, the State, an intermediary, a carrier or a contractor, as appropriate
• “Overpayment” = any funds that a person receives or retains from
Medicare or Medicaid to which the person, after any applicable
reconciliation, is not entitled
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42 U.S.C. § 1320a-7k
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CMS Proposed Rules on Overpayments – Parts A & B
 CMS issued proposed rules related to Medicare Part A and B in
February 2012 (77 Fed. Reg. 9179)
• Defined term “identified”:
• “A person has identified an overpayment if the person has actual knowledge of
the existence of the overpayment or acts in reckless disregard or deliberate
ignorance of the overpayment”
• Per CMS, this definition gives providers an incentive to exercise reasonable
diligence to determine whether an overpayment exists, and without such
provision providers might avoid performing activities to determine if an
overpayment exists, such as self-audits

• Included significant reporting obligations for providers and suppliers
• 10 year look-period
arentfox.com
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Significant Pushback from Healthcare Industry
 From the American Hospital Association
– Processes already in place to address overpayments
• Self-disclosure protocols (CMS and OIG)
• MAC/RAC reviews and audits

– CMS standard of “knowing” means hospital can be charged for having
identified an overpayment even if no individual was aware of or
recognized that it received an overpayment and face FCA liability
– Unreasonable emphasis on speed to report and return overpayments
– 10 year look back – unreasonable burdensome and legally flawed
– inappropriate expansion of FCA liability
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CMS Rules on Overpayments – Parts C & D
 Proposed Rule published on January 10, 2014 (79 Fed. Reg.
1918)
 Final Rule published on May 23, 2014 (79 Fed. Reg. 29,844)
 Applies to Medicare Advantage organizations and Part D
sponsors
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Reporting and Returning Part C & D Overpayments
 General rule: “If a [Plan/Sponsor] has identified that it has
received an overpayment, the [Plan/Sponsor] must report and
return that overpayment in the form and manner set forth in
this section”
 Identified overpayment: “The [Plan/Sponsor] has identified an
overpayment when the [Plan/Sponsor] has determined, or
should have determined through the exercise of reasonable
diligence, that the [Plan/Sponsor] has received an
overpayment”
 Enforcement: “Any overpayment retained by an [Plan/Sponsor]
is an obligation under [the False Claims Act] if not reported and
returned in accordance with paragraph (d) of this section”
arentfox.com
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Reporting and Returning Part C & D Overpayments
 Reporting and returning of an overpayment: “A [Plan/Sponsor]
must report and return any overpayment it received no later
than 60 days after the date on which it identified it received an
overpayment”
– Reporting. A [Plan/Sponsor] must notify CMS, of the amount and
reason for the overpayment, using a notification process determined by
CMS
– Returning. A [Plan/Sponsor] must return identified overpayments in a
manner specified by CMS

 Look-back period. A [Plan/Sponsor] must report and return any
overpayment identified for the 6 most recent completed
payment years (same as FCA statute of limitations)
arentfox.com
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What are Part C & D Overpayments?
 Overpayments that are based on data that a Plan/Sponsor submitted
to CMS for payment purposes

 Part C
– Risk adjustment diagnosis data that is not supported by appropriate medical
record documentation
– Data used to calculate Healthcare Effectiveness Data and Information Set
(HEDIS) measures
– Beneficiary enrollment data

 Part D
– Data provided for purposes of supporting allowable costs to the Sponsor
– Data submitted to CMS regarding direct or indirect remuneration (DIR)
– Data regarding drug claims that can be linked to Medicare Part A or B
arentfox.com
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What are not Part C & D Overpayments?
 RADV Audits. Errors in the data used to risk-adjust patients identified
during a RADV audit, resulting in an overpayment

 Medicare Advantage Participating Providers. The new regulations
specify the specific type of “funds” that are subject to the Part C & D
60-day rules. “Funds” are payments a Plan/Sponsor has received
based on data that the Plan/Sponsor submitted to CMS for payment
purposes. There is no mention of payments to downstream
contractors.
 Changes to a Beneficiary’s LIS Status. Changes in a beneficiary’s low
income subsidy (LIS) shall not result in an overpayment under these
regulations
 Overpayments caused by inaccurate data submitted by other
organizations (e.g., SSA reports the date of death)
arentfox.com
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Must the Overpayment Amount be Quantified to be
Identified?
 No
– “Because of the nature of the Part C and Part D programs, we did not
propose that ‘identified’ includes completion of the act of quantification
of an overpayment amount. Rather, we proposed that identification of
an overpayment means knowing that the MA organization or Part D
sponsor has submitted erroneous data to CMS that caused CMS to
overpay the organization.”
– “We have not used the phrase ‘exact amount’ in this rulemaking.”
– “If an estimated overpayment amount is reported, it may be higher or
lower than the actual overpayment amount [ultimately] recovered….”
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How are the 60-Days Counted?
 When does the 60-day clock start?
– “Day one” of the 60-day period is the day after the date on which the
organization has determined that it has identified the existence of an
overpayment

 When does the 60-day clock stop?
– “It is the act of submitting the corrected data to CMS, along with a
reason and an amount of the overpayment (which may be an estimate),
that constitutes fulfillment of the requirement to report and return the
overpayment.”
– When the Plan/Sponsor has taken the actions to report and refund that
CMS will specify in forthcoming operational guidance
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What is a Plan’s/Sponsor’s Duty to Investigate
Overpayments?
 “If the requirement to report and return overpayments applied only
to situations where the [Plan/Sponsor] has actual knowledge of the
existence of an overpayment, then these entities could easily avoid
returning improperly received payments….”
 “[R]easonable diligence might require an investigation conducted in
good faith and in a timely manner by qualified individuals in
response to credible information of a potential overpayment.”
 “[R]easonable diligence [could] include proactive compliance
activities conducted in good faith by qualified individuals to monitor
for the receipt of overpayments.”
 CMS does not believe these regulations represent a “boundless duty
to troll medical records in search of unknown vulnerabilities.”
arentfox.com

20

dwt.com

OIG Proposed CMP Laws Amendments - Overpayments
 Potential enhanced liability for retaining overpayments; this
time courtesy of the OIG
– 79 Fed. Reg. 27080 (May 12, 2014)

 Adopts ACA’s definition of “overpayment” and calls for
enhanced penalties for retaining overpayments
– “We have proposed regulatory text interpreting the CMPL's default
penalty as up to $10,000 for each day a person fails to report and return
an overpayment by the deadline in section 1128J(d) of the Act. Because
the act that creates liability under section 1128A(a)(10), failing to report
and return overpayments within 60 days of identification, is based on
the 60–day period passing, we believe that the penalty could be
interpreted to attach to each following day that the overpayment is
retained.”
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DOJ Intervenes in 1st FCA Overpayment Case Since ACA
 The 60-day rule has been law for more than four years

 However, U.S. ex rel. Robert P. Kane v. Healthfirst, Inc. et al is
the first case in which a state or federal agency has sought to
publicly enforce it
 Case involves:
– Both Federal and NY State False Claim Acts
– Whistleblower
– Several affiliated hospitals (Mount Sinai Beth Israel, Mount Sinai St
Luke’s, Mount Sinai Roosevelt, and Long Island College Hospital)
– A coordination of benefits issue and “software glitch”
arentfox.com
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U.S. ex rel. Kane v. Healthfirst – Procedural History
 Apr. 5, 2011: Kane filed complaint against Continuum as a qui
tam relator
 June 27, 2014: Complaint unsealed and NY State’s and DOJ’s
complaints are entered
 July 17, 2014: NJ files notice declining intervention
 Aug. 27, 2014: Mount Sinai answers
 Sept. 22, 2014: Mount Sinai files motion to dismiss

 Nov. 10, 2014: NY and DOJ file responses to motion to dismiss
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U.S. ex rel. Kane v. Healthfirst – Facts
 Continuum furnished services to Healthfirst insureds.

 An erroneous remittance code on Healthfirst claims indicated
NY Medicaid was a secondary payor source (“software glitch”).
 Continuum balance billed NY Medicaid. NY Medicaid paid.

 Sept. 2010: NY Office of the State Comptroller discovered a
small number of improperly paid claims and informed
Continuum.
 Oct. 2010: Kane confirmed the error, notified Healthfirst, and
Healthfirst corrected the issue by Dec. 2010.
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U.S. ex rel. Kane v. Healthfirst – Facts (cont.)
 Kane is directed to launch a broader internal investigation

 Feb. 4, 2011:
– Kane emailed colleagues at Beth Israel Hospital indicating that
approximately 900 claims totaling over $1M may have been wrongly
submitted to and paid by NY Medicaid

– Kane was terminated four days later

 NY State Comptroller investigates from Mar. 2011 to Feb. 2012
and identifies more affected claims, notifies Continuum

 Continuum repays over time, but does not fully repay until Mar.
2013
arentfox.com
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Continuum’s Motion to Dismiss
 Mount Sinai argues it had not “identified” any overpayments as
of Feb. 4, 2011 and therefore had no “obligation” under the
FCA to repay
– Overpayment not “identified” by relator’s internal email to colleagues
– Kane’s email attached a list that did not indicate (1) which of the 900
claims had been billed (apx. one-half were unbilled), (2) which were
paid by Medicaid, or (3) the amount of any overpayment
– “[M]ere notice of a potential but unconfirmed overpayment” is not
equivalent to “identifying.”

– Even DOJ’s complaint acknowledged that relator’s initial assessment
required “further analysis.”
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Continuum’s Motion to Dismiss (cont.)
 Policy
– It is good public policy to allow providers sufficient time to investigate
and confirm potential overpayments
– The government is rarely able to complete its own investigations during
which a qui tam suit is under seal

 Even if there was an “obligation”
– Continuum did not “knowingly conceal” an obligation or “knowingly and
improperly avoid or decrease” an obligation
– The preliminary nature of Kane’s email and list fails to establish that any
concealing, avoiding or decreasing was done “knowingly”
– Any “obligation” that may have existed would be owed to the State, and
therefore not actionable under the FCA
arentfox.com
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Government’s Response to Motion to Dismiss
 Government reaffirms that it clearly alleged a FCA violation

 When has the overpayment been “identified”
– “Continuum cannot avoid liability by asserting that the overpayments
were not ‘identified’ . . . because it chose to halt its investigation”
– “The FCA clearly extends to defendants who stick their heads in the
sand”
– Government references new definitions from the new regulations
applying the 60-day rule to Medicare managed care:
An entity “has identified an overpayment” when it “has determined, or
should have determined through the exercise of reasonable diligence, that
[it] has received an overpayment.”
arentfox.com
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Government’s Response to Motion to Dismiss (cont.)
 Defendants knowingly and improperly “avoided” an obligation
to pay money to the government
– FCA liability attaches when one avoids an obligation to pay money to
the Government; Defendants refrained from paying for nearly two years

 The FCA extends to Medicaid
– More than half of Medicaid is funded by Federal government
– “Overpayment” for purposes of the FCA is defined to include Title XIX
(Medicaid) funds
– Congress has amended the presentment requirement from the FCA;
FCA liability may attach to reverse false claims
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Qui Tam Litigation and the 60-Day Rule
 U.S. ex rel. Simms v. Austin Radiological Assoc., 292 F.R.D. 378 (W.D. Tx.
2013)
– In ruling on a discovery dispute, court left open possibility that defendant could
be held liable for all overpayments the defendant retained as of May 20, 2009

 U.S. ex rel. Joseph v. Brattleboro Retreat, No. 2:13-cv-55, 2014 WL 3908432
(D. Vermont Aug. 10, 2014)
– Court concludes that although false statements to conceal an obligation to pay
already existed in the previous version of the statute, FERA’s enactment did
introduce liability tied to retention of an overpayment
– Court dismissed the reverse FCA claim due to relator’s failure to plead the
retention of the overpayments with particularity or facts sufficient to show the
requisite scienter of “fraudulent intent”
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Qui Tam Litigation and the 60-Day Rule
 U.S. ex rel. Stone v. Omnicare, Inc., No. 09 C 4319, 2011 WL 2669659 (N.D.
Ill. July 7, 2011)
– “Under Relator's theory, liability can be pinned down to a specific date, May 22,
2010. This is because PPACA's new 60–day deadline for reporting and returning
overpayments went into effect on March 23, 2010 and instantly attached to
overpayments retained on that day, including all of Defendant's alleged false
claims from 2000–2005 and 2008. In Relator's words, every day Defendant does
not pay back those alleged overpayments Defendant continues to be ‘in
possession of government monies to which it [is] not entitled.”
– “Taken at face value, Relator's theory would mean that any claim Defendant has
ever made on the United States government would be subject to liability under
the FCA, so long as some money from that claim is somewhere in their coffers.”
– District court finds impermissible “retroactive effect” if FCA liability is triggered
for overpayments paid prior to FERA
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Hypothetical #1: Building Your Team
In-house counsel at a large hospital system receives an email from the
Compliance Officer. The email says:

“Dear Lawyer, I just got off the phone with our real estate department.
They can’t find agreements for any of the physicians who are leasing
space in our MOB. Is that like a Stark problem or something? Also, I
know we have been billing the Family Practice Clinic as a provider-based
department of the hospital, but I just noticed that neither Dr. Stockton
or Dr. Malone is credentialed at the hospital. Is that bad?”
 What is the lawyer’s next step?
 Launch internal investigation?
 Use outside counsel?
 Engage consulting firm?
arentfox.com
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Hypothetical #2: Compliance Deficiency
A home health agency operates in multiple states and is therefore
subject to varying Medicaid coverage and payment standards. The
Agency discovers that for a period of two years, it admitted
patients without ensuring that they had undergone a sufficient
“face to face” visit with their treating physicians. In this state, a
“face to face” encounter is a condition of Medicaid payment.

 To whom should the home health agency report?
 What should the home health agency repay?
 What should the home health agency report?

arentfox.com

33

dwt.com

Hypothetical #3: Overpayments and CIAs
A Skilled Nursing Facility is subject to an OIG corporate integrity
agreement. The SNF determines that it has submitted MDS
assessments late on multiple occasions to the Medicare program,
which have triggered potential overpayments.
 To whom should the skilled nursing facility report?

 What should the skilled nursing facility repay?
 What should the skilled nursing facility report?
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Hypothetical #4: Overpayments and Health Care
Investigations
A hospital chain is under federal investigation for health care
fraud resulting from the relationships between the hospital’s
physicians and a medical device manufacturer. The hospital is
complying with the Department of Justice in the investigation.
During the pendency of the investigation, the hospital learns that
its contracts with several of its physicians are not in compliance
with the Stark Laws, and the return of overpayments may be
necessary.
 To whom should the hospital report?

 What should the hospital repay?
 What should the hospital report?
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35

dwt.com

Hypothetical #5: Fraudulent Documentation
Based on a patient complaint, a hospital discovers that a nonemployed surgeon had been falsifying clinical documentation. The
patient told the hospital that their Explanation of Benefits listed
four units of Mohs surgery tissue removal, whereas the patient
knew that only two had been performed. Upon further inquiry,
the Hospital learns that the surgeon falsified records for other
patients as well.
 To whom should the hospital report?
 What should the hospital repay?
 What should the hospital report?
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Questions?
David Greenberg
Partner
Arent Fox LLP
(202) 775-5756
david.greenberg@arentfox.com

Adam Romney
Partner
Davis Wright Tremaine
(206) 757-8238
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