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Back to Basics: no conduct,
no fault
▪ Historically, tort liability arose from one’s direct
conduct, only.
▪ Tort law imposes financial consequences (liability)
upon a party who, intentionally or negligently
(fault), harms another.
▪ A intentionally hits B or negligently operates his
vehicle and runs over B, A will be financially
responsible for B’s injuries.

▪ A’s conduct caused B’s injuries. Makes sense.

“It would be against all reason”, said counsel
in the reign of Henry IV, “to impute blame or
default to a man, when he has none in him,
for the carelessness of his servants cannot be
said to be his act.”
Mohamud v WM Morrison Supermarkets plc., [2016] UKSC 11, citing Holdsworth’s A History of English
Law (1908) (vol. 3, pp. 383-387)

Expansion: liability without
fault
▪ Tort law expanded to impose liability against one
whose conduct did not directly cause harm to
another, giving rise to vicarious liability.
“The vicariously liable party has not breached any duty to the
plaintiff; its liability is based solely on the legal imputation of
responsibility for another party’s tortious acts.”
American Home Assurance Co. v. Nat’l R.R. Passenger Corp., 908 So. 2d 459, 467-68 (Fla. 2005), citing
Restatement (Third) of Torts: Apportionment of Liability § 13 (2000), cmt. b.

Vicarious liability: common
examples
▪ Respondeat superior

– Special relationship: employer/employee

▪ Agency

– Special relationship: express or apparent power to act on behalf of
another

▪ Dangerous instrumentality doctrine
– Special relationship: entrustment

▪ Products liability

– Special relationship: manufacturer, retailer, dealer and consumer

Restatement (Third) of Torts: Apportionment of Liability § 13 (2000), cmt. a.
Fla. Power & Light Co. v. Price, 170 So. 2d 293 (Fla. 1964)(“[T]he principal is liable for the
negligence of its agent.”).

Respondeat superior: Motor
carriers & commercial drivers
▪ Federal Motor Carrier Safety Regulations (FMCSR) do not
distinguish between independent contractor and employees.

▪ Commercial drivers driving for a motor carrier are deemed
“employees,” including “an independent contractor while in
the course of operating a commercial motor vehicle[], a
mechanic, and a freight handler.” 49 CFR § 390.5.
▪ Regulation is intended to prevent motor carriers from
avoiding liability by labeling drivers as “independent
contractors.”

Respondeat superior: elements
▪ Plaintiffs must prove:
– Driver was negligent

▪ Duty, breach causation, damages

– Driver was employee of motor carrier
▪ Easy! See 49 CFR § 390.5.

– Driver was “acting within the course and scope of
employment.”
▪ Conduct was general kind he was hired to perform;
▪ Conduct occurred substantially within the hours and ordinary
spatial boundaries of the employment; and
▪ Conduct must be motivated, at least in part, by the purpose of
serving the employer’s interest.
Birkner v. Salt Lake County, 771 P.2d 1053, 1057 (Utah 1989).

Implications
▪ Motor carrier’s conduct does not matter.
▪ Motor carrier is on the hook for whatever damages
are attributed to the driver’s negligence,
regardless of its own fault.
▪ Motor carrier is jointly and severally liable to
plaintiff “for all of the harm that the primary actor
has caused.”
Grobaman v. Posey, 863 So. 2d 1230, 1235 (Fla. 4th DCA 2003).
Ariz. Rev. Stat. Ann. § 12-2506(D)(1) (West 1994); Idaho Code § 6-803(5) (Michie 1998);
Wash. Rev. Code Ann. § 4.22.070(1)(a) (West 1994).

Negligent entrustment, hiring
retention: the alternative
▪ Can’t establish elements of respondeat superior?
– Motor carrier denies:
▪ Employment relationship; and/or
▪ Employee was not acting “within course and scope of
employment.”

▪ No problem!
▪ Motor carrier may still be liable for the driver’s
negligence based on negligent entrustment,
hiring, retention.

Negligent entrustment:
elements
▪ Restatement (Second) of Torts § 390 (1965):

(1) One who supplies, directly or through a third person;
(2) a chattel for the use of another;
(3) whom the supplier knows or has reason to know to be likely
because of his youth, inexperience, or otherwise;
(4) to use it in a manner involving unreasonable risk of physical
harm to himself and others;

(5) whom the supplier should expect to share in or be
endangered by its use, is subject to liability for physical harm
resulting to them.

▪ Most states recognize some form of liability against
one who entrusts a motor vehicle to another who
negligently operates it, resulting in injury.
▪ No need to prove employer/employee relationship.
▪ Negligent entrustment generally does not apply,
especially if drivers are owners-operators.

Rainey v. Pitera, 651 N.E.2d 747 (1st Dist. 1995).

Negligent hiring and
retention: elements
▪ Same elements, before or after hiring:

(1) the employer was required to make an appropriate
investigation of employee and failed to do so;
(2) an appropriate investigation would have revealed the
unsuitability of the employee for the particular duty to be
performed or for employment in general; and
(3) it was unreasonable for the employer to hire the
employee in light of the information he knew or should have
known.

Malicki v. Doe, 814 So. 2d 347, 362 (Fla. 2002).
Van Horne v. Muller, 705 N.E.2d 898 (Ill. 1998).

Implications
▪ Suddenly, the motor carrier’s actions matter.
▪ A deviation from the FMCSR or the motor carrier’s
safety standards may be admissible at trial and
have a major impact on the jury.
▪ Likewise, a motor carrier’s failure to maintain
records can also be used against them as a sign of
negligence.
▪ Effective plaintiff attorneys will explore a motor
carrier’s failure to strictly comply with regulations.
– The opportunities to pick apart a motor carrier’s
operations are endless…

FMCSR: Motor carriers
responsibilities re: drivers
▪ § 382 – Clear drug and alcohol tests
▪ § 383 – Valid CDL
▪ § 391.23 – Background check
▪ §391.27 – Motor vehicle report (MVR)
▪ § 391.41 – Medical examiner clearance
▪ § 395.3 – Comply with “hours of service” limits

Record retention: motor
carriers
▪ § 391.51 – driver qualification file
▪ § 391.53 – background investigation history
▪ § 395.8 – record of duty status (driver logs)
▪ § 396.3 – vehicle maintenance records
▪ § 396.11 – vehicle inspection records

Misunderstood or misused?
▪ Like respondeat superior, negligent entrustment,
hiring, and retention are derivative liability
theories.
▪ In other words, there can be no liability against the
motor carrier without the negligence of the driver.
▪ Negligent entrustment, hiring, and retention are
generally only available where the motor carrier
has disputed the driver’s employment status
and/or whether the driver was acting “within the
course and scope of employment.”

Reasoning
▪ As with other derivative theories, a plaintiff cannot
recover against a motor carrier without proving
driver misconduct.
– No driver negligence = no negligent entrustment.
– No driver negligence = no negligent hiring, retention, etc.

▪ By definition, these theories are “derivative” in
nature, because they require proof that someone
else’s actions proximately caused injury.

Misunderstood or misused?
▪ Lawyers and judges have difficulty understanding
derivative actions.
▪ They often confuse and conflate conventional
negligence with derivative claims.
▪ Sometimes, they even combine them.

Majority rule agrees
▪ Most states recognize it:

– If motor carrier admits vicarious liability for driver’s
actions, plaintiff cannot pursue other derivative actions
against the motor carrier.
– Reason?
▪ “The vicariously liable party is liable only for the amount of
liability apportioned to the tortfeasor.”
▪ Allowing concurrent derivative theories wastes time and
resources, because they do not yield additional recovery to
plaintiff.

Id. at § 13 cmt. e.; 38 Fla. Jur.2d Negligence § 101 (1998).

Minority rule
▪ Some states give literal meaning to the word
“negligent” in negligent entrustment, hiring,
retention.
▪ In those states, courts reason that these theories
of liability are more than just a means of “ensuring
that a financially responsible party will respond if
damages occur.”
▪ They represent separate and distinct theories that
expose motor carriers to further liability.
Restatement (Third) of Torts: Apportionment Liab. § 13 (2000).

Majority v. minority rule
Majority

Citation

Minority

Citation

Missouri

McHaffie v. Bunch, 891
S.W.2d 822 (Mo. banc
1995)

Kansas

Marquis v. State Farm,
961 P.2d 1213 (Kan.
1998)

Washington

LaPlant v. Snohomich
City, 271 P.3d 254
(Wash.App.2011)

Minnesota

Lim v. Interstate Sys.,
435 N.W.2d 830
(Minn.Ct.App.1989)

Georgia

Bartja v. Nat’l Union
Fire Ins. Co., 463 S.E.2d
358 (Ga. 1995)

New Jersey

Di Cosala v. Kay, 450
A.2d 508 (N.J. 1982)

Florida

Clooney v. Geeting, 352
So. 2d 1216 (Fla. 2nd
DCA 1979)

Ohio

Clark v. Stewart, 185
N.E. 71 (Ohio 1933)

Texas

Estate of Arrington v.
Fields, 578 S.W.2d 173
(Tx. Civ. App. 1979)

Tennessee

Ali v. Fisher, 145 S.W.
3d 557 (Tenn. 2004)

Arkansas

Elrod v. G&R Constr.
Co., 628 S.W. 2d 17
(Ark. 1982)

South Carolina

James v. Kelly Trucking
Co., 661 S.E.2d 329
(S.C. 2008)

Indiana switched sides
▪ For 40 years, Indiana courts held that “the negligent hiring
cause of action ‘generally arises only when an agent, servant
or employee steps beyond the recognized scope of his
employment to commit a tortious injury upon a third party.’”
Tindall v. Enderle, 320 N.E.2d 764 (Ind.Ct.App.1974).

▪ In 2016, the Court of Appeals of Indiana found that the state’s
1984 comparative fault statute supported adoption of the
minority rule, because “‘each person whose fault contributed
to the injury bears his or her proportionate share of the total
fault contributing to the injury.’”
Sedam v. 2JR Pizza Enterprises, 61 N.E.3d 1191 (Ind.Ct.App.2016); Indiana Code section 34–
51–2–1 et seq.

The future: will other comparative
fault jurisdictions follow?
▪ Many states, including Florida, observe some form
of comparative fault.
▪ Will their courts reasoning follow Indiana’s?
▪ Many other states have yet to take a side.

▪ One Florida appellate court found in dicta that a
defendant charged with negligent entrustment
could be apportioned a percentage of fault.

Trevino v. Mobley, 63 So.3d 865, 867 (Fla. 5th DCA 2011).

Defense strategies
▪ It is often in the defendants’ best interest to admit
the motor carrier’s vicarious liability for the driver.
– In the majority of states that recognize negligent
entrustment, hiring, etc., as derivative actions, motor
carrier and driver’s interests are directly aligned.
▪
▪
▪
▪

Driver wants the coverage afforded to the motor carrier.
Motor carrier wants a cooperating driver.
Both need to show no negligence on part of the driver.
Discovery and admissibility of evidence of the motor carrier’s
conduct is limited.
▪ Discovery and admissibility of the driver’s past conduct is
limited.
▪ There is no additional allocation of fault to the motor carrier.

Plaintiffs’ counter-arguments
▪ Plaintiffs want the ability to pursue an
“independent” action against motor carriers.
– Negligent entrustment, hiring, etc., provide:
▪ A second defendant and additional damages.
▪ Additional opportunity to discover and admit unfavorable
facts to influence the jury.
– Poor maintenance, record keeping, compliance with FMCSR, etc.

▪ Opportunity to develop a claim for punitive damages.

Questions?
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