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™
Three Types of MBS Claims

Federal and State Securities Law Claim$ easy to file, easy to win
Easy to file: any original purchaser can sue issuer

Easy to win: no intent, causation or reliance (strict liability); remedy provides
rescission

Caveat: 3 year statute of I imitation

Fraud and Negligence Claimg easy to file, hard to win
Easy to file: no contractugkivity or standing requirements, 6/2 SOL/SOR

Hard to win: must plead with specificity; must prove knowledge, intent,
reliance and causation
Caveat: may be limited by availability of contractual remedies

But note: may carrpunitives

Contractual Repurchase Claimg(i.e., Putback¥i hard to file, easy to win

Hard to file: must have 25% Voting Rights, obtain & review files, direct and
indemnify Trustee, and provide opportunity to cure, all before filing

Easy to win: loan files offer concrete evidence of breaches; need not prove
damages; 6 year SOL (but from when?); positive legal developments

Caveatsfreeriderissues; only partial relief
P E R R Y
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Takeaways From 2013 Putback
Actions

- Monoline actions reach inflection point

- Putback standards become better defined (materiality,
liguidated loans)

- BofA-BNYM Settlement spotlights conflicts of
Interest

- JPMorgan Global Settlement takes different approach
. New York Appellate Court defines appropriate SOL
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AGO v. Flagstar

Background

. Assured sought $111 million in losses across 2 HELOC trusts
It had guaranteed

- Alleged over 75% of loans had material breaches

- Flagstar maintained that current loans and loans that went bad
due to nlife eventso were ex

Bench trial conducted at end of 2012 beforRakoff

- Opinion issued February 5, 2013:
- Awarded AGO $90 million in damagédater raised to $106.5
million
- Accepted statistical sampling
- Rejected loss causation theory PERRY
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AGO v. Flagstar (cont.)

Key Findings:
- Cure or repurchase not limited to defaulted or delinquent loans
-Alt 1 s 1Trrelevant to the Cou
what Flagstar believes ultimately caused the loans to
def aulteéeRi sk of | oss can be
Assured faced a greater risk than was warranted that is at
|l ssue. O
-AFraud I s 1T nherently materi a

- Notice of pervasive breaches put Flagstar on constructive
notice of all breaches

. Sole remedy does not preclude AGO from bringing damages
claims for failure to repurchase.

- Only two reps account for all breaches (compliance with
guidelines and no fraud)
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MBIA v. Countrywide

MBIA claims $4.8 bhillion of losses across 15 deals

. Claims include fraudputbacks and successor liability
BofA loses Article 78 Transformation ruling in March 2013

Summary Judgment rulings handed down in April:
- Successor liability claims survivegoverned by NY Law

- Loss causation rejected

- First Department ruling on April 2, 2013 puts final nail in coffin
PSAs do not limit repurchase to defaulted loans

- Bransterextends finding to all deals
- No Default Rep includes borrowsrisreps
- MBIA not limited to repurchase remedy

Sampling OK JOHNSON
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MBIA v. Countrywide Settlement

. Settlement reached May 6, 2013

. Terms

. $1.6bnin cash and $37mmof principal amount of
MBIA 5.7% senior notes.

- $7.4B in commuted CDS, reduced MBIA exposure of
an estimated $5.8B.

. $500mmline of credit

- BofA receives warrants to purcha&s®@4mmshares of
MBIA common stock at a price of $9.59 per share.
(estimated at4é/mmas of deal closing)

. Resolves all issues between the parties, bUBHAGESHEN

JOHNSON
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Flurry of Monoline Settlements

. May 2: MBIA settles with Flagstar$110
mm paid

. May 6: AGO settles with UBS$358 mm
and portion of future losses

- June 21: AGO settles with Flagsta$105
million + reimbursement of future claims

- July 9: CIFG settles with Goldman and
GreenPoint (terms undisclosed)

MOSKOWITZ
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4 N
Can Private Investors Take Advantage?

After ACE Decision, only if they have tolling, claim accrual provisions or facts
supporting equitable tolling

JudgeKornreich in ACE 2006SL2(HSBC) v. Deutsche Bankad ruledthat
breach does not occur until denial of repurchase obligation. Bases opinion on:

CPLR sec. 206 where demand necessary to commence action, SOL runs when
right to make demand is complete

- Where K provides for continuing performance, each breach begins the running of
the statute anew

Before suit, responsible party must be notified, and be provided opportunity to
cure or repurchase. Only then does responsible party have duty.

Disagrees with Daiwanat ur e of partieso relati on
inapplicable

On December 19, First Department overtufosnreich
Holds that 6 year SOL runs from time reps are made.

Holds no relation back to original filing since original parties lacked standing
(even though no finding in this regard)

- Anomalous holding: claims filed before expiration of 604#Y cure/repurchase
period are both too early and too late

Case likely to be appealed up to highest Court in New York PERRY
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g BNYM -BofA Countrywide A
Settlement - Terms

- By the numbers

- 530 Countrywide RMBS Trusts

- $424 bn in original face value Countrywide bonds

- Over $100 bn in losses at time deal announced

. $8.5 bn settlement amount (<8¢ per $ of th&isting losses)
- Releases

- All putback claims on Countrywide deals except moneline
wrappeddeals

. Does not release fraud or securities claims

- Does not release claims on BofA or Merrill Lyrsponsored
deals

- Posturé@ Article 77 proceeding (special vehicle under NY
Law) completed, case under submission
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BNYM -BofA Countrywide A
Settlement - Key Assumptions

.- $8.5 bn number based primarily on work of Brian Lin

- Accepted BofA data that breach rate would

approximate 36% Freddie/Fannie putback rate (rather
than >80% rate commonly found in PLS)

- Applies low default rate assumptions, litigation haircuts

- Assumes viable defenses available to putbacks
. Subjectivity of underwriting decisions
- Loss causation showing required

. BAC can ringfence Countrywide
. BNYM conducts no loan reviews due to COSt Bl
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Settlement Assumptions Mirror Putback
Claim Fallacies Asserted by BofA
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Fallacy #1:. Guidelines
Breaches Hard to Prc
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«l'f you think about pe
bought a Vega, Chevy Vega, but | want it to be a
withat2y |  nder, we@2re not

®CEQ Brian Moynihan, BofA Q3 201
earnings call.
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: Fallacy #1: Guidelines Lax; Breaches Hard A

to Prove

Stated income loans had clear guidelines

Blatant red flags

- Doctored documents

- Non armslength transactions
- |dentity theft

Fitch Special Reporfhe Impact of Poor Underwriting Practices and
Fraud in Subprime RMBS Performan@éov. 28, 2007), finds misreps
evident in loan files and easily detectable

Exceptions requirdocumentedompensating factors

Legal rulings support personal experience

- Judge Rakoff easily spots breachesasured Guaranty v. Flagstar
- Judge Bransten interprets reps broadly
. Liquidated loans exclusion 1dS Bank v. WMC Mortgage Coran B i

. JOHNSON
aberration ANDERSON
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Fallacy #2: Investors |
Prove Causation

&
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«We Dbeli eve many of tF
been, and continue to be, driven by external fact
substantial depreciation in [home] prices, persist
unemployment and other economic trends, dimir
likelihood that any loan defect should one exist &
t he cause of the | oan?a

®CFO Chuck Noski, BofA Q3
earnings call
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Fallacy #2: Investors Must Prove

Causation
.St andar d: NnNmater i1 al |
val ue of | oan or st a

loan
- No language suggesting causation

. PSAs provide situations where current loans
may be put back.
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: Fallacy #2: Investors Must Prove Causation

Court decisions have substantiated most straightforward
Interpretation, resulting in death of this defense

- Syncorav. EMCi J.Crottyfinds increased risk of loss is material
adverse affect in insurance context

. Assured v. Flagstarr J. Rakoff finds no causation language and
| ssues broad holding in favor o

- MBIA v. Countrywidé J.Branstersides with plaintiffs in analogous
contexts, but punts on private claims until First Department extends
her holding for her. This is now governing law

Impacti extremely tough to prove causation; relatively easy to
prove increased risk

- Keith Johnson testimony before FCiGellers used exception
reports to bargain down loan prices

- Expert testimony from underwriters and insurers

. Rakofffinds simple failure to check increases risk, eveng
underwriter Agets |l uckyo BN
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Fallacy #3: BofA €an |
Fence Countrywide
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Fallacy #3: BofA Can RingFence
Countrywide

Two prominent theories of successor liability

- Defacto merger BofA acquisition of Countrywide amounted
to merger
- Turns on which stateobés | aw appl

New York asks If iwasintentof successoto absorb and continue
operationof predecessor

Delaware requires some bad faith or intent to defraud creditors
- Judge Bransten iMBIA v. Countrywiddneld on summary judgment
that New York law applied and throws out fair value test (two pillars
ofDaine® opi ni on)
- Assumption of liabilities BofA implicitly or by admission
assumed liabilities after fact
- Judge Bransten iMBIA v. Countrywiddinds no reliance needed
- Rarely found by courts, but some good facts here, including:
Backstopping of Countrywide in Article 77 and elsewheie

And public comment seé S AR
JOHNSON
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«At the end of the day

Countrywide did. =
®CEQO Brian Moynihan, Nov. 2010 Bo.
/nvestor conference in NYC (Bloomberg N\

«Our company bought 1t

we 2 | | clean 1t up. -
®CEQ Brian Moynihan, Dec. 201(
(New York Times).
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«We Dbought the company

assets and |1 abilities
potential claims against the company and have f:
those I nto the purchas

®BoIA Spokesman Scott Silvestr
March 1, 2008

«We | ooked at every as
| Countrywi de?2s] assets
have a price that 1 s a
®Former BofA CEO Kenneth Lay,

Jan. 23, 2008
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g BNYM -BofA Countrywide A
Settlementt Late Developments

J.Kapnickrules on May 20 that Objectors demonstrated colorable claims of
conflict and self dealing against BNYM based on:

1. Event of def aul t and Tr uPebaanse r el a
agreement;

2 Trusteebds deci si on certficatehoerdeforevi de n
settlement was reached; and

3. Broad release of claims BNYM sought for itself at any point before settlement
was reached.
Trial began June & concluded November 2013. Extensive testimony and cross
examination of BNYM reveals several conflicts:
Counsel could not sue

- Trustee derives majority of work froBofA; BofA provides blanket indemnity
and pays fees

Best efforts clauseBNYM counsel admits PSA amendment, means objector
arguments fall on deaf ears

Experts show lack of diligence, acc#uifA data

Kapnicknow deliberating likely to take anywhere from-8 months. BSR4
JOHNSON
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- Testimony Leaves Distinct Impression of A

Conflicted Trustee

Ju‘

li' | M \uuuw:/s"”\ (R LS
\ ﬂl;i./;‘ ‘ l ]. ) AP 1.\ A Lfi,
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Animal

By the numbers
330 JPM/Bear Stearns RMBS Trusts {WaMu)
$295bnin original face value Countrywide bonds
Est. $5675bnin losses

- 21 Institutional Investors support the deal
Releases

Claims related to missing documentation
Servicing claims
Doesnot release
Fraudor securities claims
Claims against'8party originators
Claims brought by insurers o®arty guarantors
Posture binding offer to trustees

@ Copyright © 2014 Isaac M. Gradman
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O JP Morgan Settlementt A Different

$4.5bn settlement amour{6-8¢ per $ oflosses, 1.5¢ per $ of original face)

- All putback claims oldPM dealexceptmonolinewrappeddeals andvaMu
deals (includes notice obligations arigi@arty enforcement obligations)
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CJP. Morgan Settlementt A Different A
Animal (cont.)

. How is this different from Countrywide?

. 7 Trustees versus 1 (BoNY)

- Trustees did not participate in negotiations or sign onto
deal (yet)

. Trustees may consult with investors, review documents
(due diligence) and hire own experts

- Not all-or-nothingi appears that Trustees can-opbn
dealby-deal basis.

- No global court proceeding, Trustees can choose whether
to seek court approval for decision to settle ——

- JPM can pull out if certain pct. of deals opt oURELLELY
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What to Watch For in 2014

- Appeal of First Department SOL Decision

- Should know within next few weeks whether appeal will be
sought (likely)

- WIll know within 4 mos. whether Court will hear appeal
(discretionary)

- If so, briefing completed within-3 mos.
- Oral argument will be -2 mos. later, followed by-3 mos. of
deliberation (looking at a year at the outside for decision)
. Private label cases mature

- SOL Exception$ accrual language, tolling (equitable and
contractual)

- Sole remedy interpretation in PLS context
- Settlements or trial

P E RRY

- BofA and JPM Settlementstemplates or headach@SELEEL
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Contact

Isaac M. Gradman

Attorney

Perry Johnson Anderson Miller & Moskowitz
LLP

(707) 5351002

gradman@perrylaw.net
http://www.perrylaw.net/attorneys/gradman.asp

Mr. Gradman 1 s one of ¢ o u-loatkedysécaritids itigaton and otherx p e
mortgage crisis legal issue®hile practicing as a commercial litigatorAanold & Porter

(formerly Howard Rice) in San Francisco, Mr. Gradman was involved in some of the earliest
litigation arising from the subprime mortgage crisis, including represeRiigviortgage Insurance

Co. in a suit against WMC Mortgage Corp. and its parent, GE Money Bank, over misrepresentation
relating to a $1 billion pool of subprime mortgages.

Prior to joining Perry, Johnson, Anderson, Miller & Moskowitz in 2012, Mr. Gradman was the
managing member of Gradman Lait Gradman Law, he represented clients in loss mitigation,
litigation and putback efforts in connection with mortgage derivatives and insurance products.

Mr. Gradman received his B.A. in Political and Social Thought with Highest
Distinction in 2002 from the University of Virginia, where he was a Jefferson
Scholar, an Echols Scholar and a member of the Raven Honor Séteetgceived PERTI RY
hisJ.D.cumlaudd r om NYU School of Law i n 2 OBOESEEEEN{Y
Scholar and a Robert McKay Schol#ésaac also clerked for two years for the Hon.SEalal=dziasiedy

Joan Lenard in the United States District Court in the Southern District of Florid ettt e
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Developments in Mortgage-Backed Securities
Litigation
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Topics of Discussion

1 PutBack Developments
BAceimplications
BAiLi qui dated Loanso argument

} Securities Litigation/Class Action
B Statutes of Limitations/Repose
BClass Standing

1 Issues to watch in 2014
Blndemnification
B Settlement
BFIRREA

URPHY &
cGONIGLE
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Put-Back Litigation

Beginning of the end?




Theme

1 What is the benefit of the bargain?
BDefendants: specific performancefoeparchase)
BPlaintiffs: makeéole
BCourts

Plain language
Policy and commercial considerations
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Accrual & Notice

1 Issues
BWhen do pbtack actions accrue?

BDoes a refusal to careepurchase give rise to a cause of action for
breach that is independent of a cause of action for breach of the
underlying representations and warranties?

Bls notice for one notice for all?

1 Ace
BBreach of contract claims accrue when representations and warr
are made.
BPresuitcurerr e pur chase demand 1 s a

summons with notice.

ACE Sec. Corp. Home Equity Loan Trust, Sef2 2008 Structured Prods., Inc.

T-N.Y.S.Zel—-, 2013 WL 6670379 (App. Div.

y cGONIGLE
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Accrual: breach claims accrue when
representations and warranties are made

1 Rooted in westablished law

BConf i r ms NestablisNen rule that cohtraat aaims accrue
when a breach occurs (when the representations and warranties
given), and not when it is discovered.

B Confirms that breach of thecruepurchasemedys not
Independently actionable.

1 Implications

BDispatches the argument that a new cause iofattibs own
limitations peribaccrues each time a defendant fails-t@ cure
repurchase upon demand.

BDI spatches the argument that
IS a breach of contract independent of the alleged breach of

representations and warranties. W—

A cGONIGLE
A \ Professional Corparation
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Notice: pre-suit cure-or-repurchase
demand is a “condition precedent”

1 Rooted in westablished law

B Confirms the distinction between (i) statutes of limitations, which
the time a claim accrues, and (ii) contractuaky agmditons
precedent, which a party must satisfy within the limitations perioc

} Implications

BBars a plaintiff from filing a summons with notice before (i) it prov

notice of an alleged breach; (ii) therceperchase time expires.

See U. S. Bank Nat o6l ,MNos6s52X344/2042, NYSCHF NM o
123 (N.Y. Sup. Ct. Jan. 3, 2014).

BSuggests that only loans for which a plaintiff provides atiitnely pre
noti ce are actionable (no nno

BThe result should be the sameuncea$o0l ed NHNaccr ua

URPHY &
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Liquidated Loan Argument

} Issue: Must a responsible party repurchase liquidated mortg:
loans (or, when is a mortgage loan not a mortgage loan)?

1 No: District of Minnesota dismissledgkutlaims for liquidated
loans on motion for partial summary judgment.
BReal property law: foreclosure extinguishes the mortgage loan

B Contract law

Trustee not capable of exchanging mortgage loan (which had been
extinguished and no longer is a trust asset) for the Purchase Price.

By definition, the Purchase Price for a liquidated loan is zero.

See MASTR Asset Backed Sec. Trust2B@6WMC Mortg. Gidtp. 1icw
2542, 2012 WL 4511065 (D. Minn. Oct. 1, 2012).
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Liguidated Loan Argument (cont'd)

} Subsequent decisions Hmele that questions of fact preclude
ruling on a motion to dismiss.

See MASTR Adjustable Rate Mortgs. Tri3A2008JBS Real Est. Sec.Nioc.12v
7322, 2013 WL 4399210 (S.D.N.Y. Aug. 15, 2013);

Morgan Stanley Mort. Loan Trusfi280Q6v. Morgan Stanley Mortg. Capital Holdings
LLC No. 652763/2012, 2013 WL 4488367 (Sup. Ct. N.Y. County Aug. 16, 2013);

Deutsche Aft Sec. Mortg. Loan Trust, SeriesJXID6. DB Structured Prods.Nac.
12cv8594, 2013 WL 38638BBALG()S. D. N. Y. Ju

ACE Sec. Corp. Home Equity Loan Trust, Seis2 2008 Structured Prods., Inc.
965 N.Y.S.2d 833 (Sup. Ct. 20E3nbother groundsN.Y.S.2¢- 2013 WL
6670379 (App. Di v. l1st Depot Dec. 19

» AceandDBALTook issue, dicta with the District of Minnesota
courtos reasoning.
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Beginnings and endings.



































































