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What is an “Estate” for Recovery
Purposes
 The first point of analysis starts with the

definition of "estate" contained within the
federal law.
 42 USC 1396p (an outgrowth of OBRA’93)
contains the threshold- an “estate” means the
“probate estate”, constituting the property
administered by the probate court after a
person’s death.
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The federal definition of an Estate


42 USC 1396p(b)(4) "For purposes of this subsection, the term "estate", with
respect to a deceased individual – (A) shall include all real and personal
property and other assets included within the individuals estate, as defined for
purposes of state probate law; (B) may include at the option of the state….any
other real and personal property and other assets in which the individual had
any legal title or interest at the time of death (to the extent of such interest),
including such assets conveyed to a survivor, heir, or assign of the deceased
individual through joint tenancy, tenancy in common, survivorship, life estate,
living trust, or other arrangement."
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States Have Option to Expand Recovery
 Thus, the states have broad leeway to include

non-probate assets as part of a deceased
Medicaid recipient "estate" for recovery
purposes.
 Non-Probate assets include, among others, retained
life estates, property held in joint tenancy with
right of survivorship, life insurance payable to a
named beneficiary, transfer or pay on death
accounts, retirement plans payable to a named
beneficiary, and property held in a living trust.
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Strategy is Dictated by State Law
 Know your particular state’s laws and policies!

 How the term estate is defined in any particular

state clearly will dictate the planning that takes
place to try to reduce the Medicaid claim
against the estate.
 Note that the property of an estate may also
include potential recoveries from pending
lawsuits or claims pursued by the
Executor/administrator.
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What Benefits are Subject to
Recovery?
 The Medicaid Program has a right of recovery for

any and all Medicaid Benefits paid out 1) to an
individual after age 55 or, 2) to an individual of any
age who was an impatient in a skilled nursing
facility.
 Whether or not such recoveries are pursued to the
fullest extent varies from state to state.
 Despite these broad recovery rights, some states
decline to pursue the recovery of Medicaid
rendered for hospice care, managed care premiums
or home and community based waivered services.
10

How does the Government find out
about a Medicaid Enrollee’s death?
 Multiple tracking systems- review of daily death

records, obits, notices from nursing homes, etc.
 If a claim is asserted against the estate, you should
not take the County or State's assertion of the
amount of the claim at face value.
 Believe it or not the government makes mistakes!
 Part of your practice in advocating for clients should be

demanding a Medicaid claim detail report in support of the
Department’s claim against the estate, and analyzing the
claim with your client or the representative of the estate.
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Exceptions to Estate Recovery
 The exceptions to estate recovery are clearly set

forth in the federal statute.
 No recovery shall be had against the estate of a
recipient who is:
 survived by a spouse
 survived by a child under age 21, or
 survived by a disabled child or permanently blind

child of any age.
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The Surviving Spouse Exception
 The surviving spouse exception provides the best

protection against estate recovery for the
widow/widower of the deceased spouse. The legal or
physical separation of the spouses is not relevant.
 Query- what happens when the surviving spouse of a
Medicaid recipient passes away? If death occurred
during the administration of the first spouse’s estate,
would the Medicaid Program then have the ability to
assert a claim against the estate of the first (Medicaid
recipient) spouse?
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The Disabled Child Exception
 In my experience the exception most often

missed by practitioners is the disabled child
exception.
 The disability status of children of your client
should always, always be explored because such
status does open up planning opportunities with
respect to Medicaid.
 The disabled child , in my opinion, does not
even necessarily have to be a named beneficiary
of the estate of the deceased Medicaid recipient.
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What happens when the Exceptions No
Longer Exist?
 Federal policy implies that the Medicaid

Program can in fact seek recovery from the
estate of a long ago deceased recipient after the
surviving spouse dies, or after a child's
protected disability status is lost, or after a
protected relative moves out of the home.
 Extremely impractical for the state Medicaid
Programs to track what is occurring after the
death of the recipient.
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The Homestead Exceptions
 Specific exceptions to Estate Recovery that

pertain to the Homestead.
 Remember the exceptions for a surviving spouse
or disabled child- no requirement that either
actually live in the residence.
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Homestead Exception for a Sibling
 There shall be no recovery against the

recipient’s home if a sibling of the recipient
1)resided in the recipient’s home for a period of
at least one year immediately before the date of
the recipient's admission to a skilled nursing
facility and 2) has lawfully resided in the
recipient’s home on a continuous basis since the
date of the recipient’s admission to a medical
institution.
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Homestead Exception for the Caregiver
Child
 There shall be no recovery if there exists a son

or daughter of the recipient who:
 1) Is residing in the recipient’s home for at least two

years immediately before the date of the recipient's
admission to a skilled nursing facility;
 2) Provided care during that time period to their
parent which permitted the recipient to reside at
home rather than in an institution and
 3) has lawfully resided in the recipient’s home on a
continuous basis since the date of the recipient’s admission
to a medical institution.
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Long Term Care Insurance Partnership
Policy
 The final exception to estate recovery has to do

with recipients who have purchased and utilized
a state partnership long term care insurance
plan policy.
 Recipients who have exhausted the Partnership
Policy benefits are not subject to estate recovery,
regardless of how much Medicaid benefits have
been paid out during their lifetime.
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Undue Hardship Exception
 Federal law also provides that each state shall

establish standards and procedures under
which the Medicaid Program shall waive the
application of these recovery provisions in cases
of "undue hardship."
 Federal guidelines suggest two kinds of
hardship: 1) homesteads of modest value and,
2) income producing properties such as farms
or family businesses. Modest is in relation to
the average value of homes in the same county.
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What is not an Undue Hardship?
 In New York for example (see 02 OMM/ADM-2):
 Inability of beneficiaries to maintain a pre-existing lifestyle
 “If the alleged hardship is the result of Medicaid or estate

planning methods involving the divestiture of assets”
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Medicaid Incorrectly Paid

May always be recovered from

the estate- none of the
exceptions apply.
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Planning Techniques
 Probate versus non-Probate assets
 Obviously if you are in a state in which non-probate

assets are not considered part of a deceased recipient's
estate for Medicaid recovery purposes, that fact opens
up doors to preserve assets for the family.
 Transfers to spouses and disabled children should be
explored, if applicable- caveat: beware of spousal
support claims by the Medicaid Program, and beware
of impact that transfer of assets may have on a disabled
child's eligibility for government benefits
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Non-Probate Assets
 Life estates are not valued for Medicaid

eligibility purposes, and are not considered part
of the probate estate.
 Jointly owned accounts pass outside of probate as well.
 Life insurance policies should be closely scrutinized that

the beneficiary designations are properly in place in
order to avoid the proceeds of the policy being paid to
the estate of the deceased recipient.
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Beneficiary Designations
 When there is a living spouse of the recipient,

all beneficiary designated assets of that spouse
should be analyzed to see whether or not the ill
or institutionalized spouse should be removed
as a beneficiary. Such removal is not considered
to be a transfer of assets.
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The Homestead
 If a husband and wife own their residence as

tenants by the entirety, and the husband is
entering a nursing home, it is usually good
sound advice to have the residence retitled to
the wife or the well spouse alone.
 Home may also be transferred without penalty
to a caregiver son or daughter who meets the
two year requirement.
 Home may also be transferred to a disabled son
or daughter
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Spousal Transfers
 Transfers among spouses are never penalized-

therefore this planning is proper and
recommended in most cases.
 Beware of spousal support claims and be very
aware of your state’s asset limits as they apply
to community spouses
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Safe Harbor Transfers
 All "safe harbor" transfers should be explored

when conducting Medicaid planning in order to
gain Medicaid eligibility, and to get assets out of
the estate of the proposed Medicaid recipient.
 Those safe harbors include transfers to spouses,

transfers to disabled children of any age, and transfers
to supplemental needs trust for the sole benefit of a
certified disabled individual
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Pre- Death Lien on the Homestead
 Exceptions to imposition of lien set forth under 42

USC1396p(a)(1)
 May be imposed upon the home of an inpatient in a skilled
nursing facility for whom it is determined, after notice an
opportunity for a hearing, that he cannot be expected to be
discharged and return home.
 Subjective Intent should govern! See POMS SI 01130.100
 AnnaW. v. Bane, 863 F. Supp. 125 (WDNY 1993)
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Pre- Death Lien on Homestead
 No lien may be imposed home occupied by:
 a spouse
 Minor child
 Certified disabled child
 Sibling with an equity interest who resided in the home for at least one

year prior to their parent’s admission to a skilled nursing facility
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The Estate Plan for the “Well” Spouse
Testamentary Plan for the Applicant and Spouse
 In order to further avoid assets coming in to the

name of the institutionalized spouse from his or
her well spouse living in the community, it is
usually a very good idea to review the Will of
the “well” or community, spouse.
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The Estate Plan for the “Well” Spouse
 Creating a Trust under the Will for the ill

spouse should be explored in detail as a
testamentary trust is not considered to be an
asset for Medicaid eligibility purposes.
 Some practitioners advise to completely divest the ill spouse

all together
 Planning is critical, and is clearly dependent upon state law
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Rights for Surviving Spouses
Under State Law
Many states, such as New York, have statutes that
provide that, regardless of the provisions in a
Will, the surviving spouse has a right to elect to
receive a certain portion or share of his or her
deceased spouse's estate.
For example, the elective share statute in New York
provides that a surviving spouse has the absolute right to
receive $50,000 or one-third, whatever is more, of the
deceased spouse's estate, plus a family exemption amount
of up to $25,000.
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Rights of Surviving Spouses
 Consider having the beneficiary of a community

spouse's IRA or 401K plan actually be the
institutionalized spouse in the nursing home to
satisfy the claim by a surviving spouse .
 Critical to know your state’s laws and how
vigorously those laws are asserted by the
Medicaid Program in your state.
 Surviving spouse’s failure to assert claim
against the estate of deceased spouse may be
deemed a transfer of assets.
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Conclusion
 Try to cover every contingency
 No perfect solution
 Explore all options
 Plan carefully
 Provide full explanation to client of what may happen after

death to minimize surprises
 Thank you!
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MEDICAID
• Medicaid pays for Long Term Care
• Most of Medicaid’s funds are for elderly
individuals
• Medicaid spending to outpace economic
growth
• Governments looking to cut spending
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MEDICAID LIEN
•
•
•
•

States must comply with federal law
Different impact than estate recovery
Sell real property
Risk of “No-Lien” states
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MEDICAID LIENS (Cont.)
• Life Insurance
• Not recoverable unless estate is named
beneficiary
• Proceeds are recoverable if the beneficiary is
the estate, no beneficiaries survive the
recipient, or the policy had not been reported
to Medicaid while the recipient was living
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MEDICAID LIENS (Cont.)
• Retirement plans:
• State Rules apply

• Pre-paid Funeral Arrangement not countable
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MEDICAID LIENS (Cont.)
• Priority of Claims against an Estate
– Court and Administrative Costs
– Attorney Fees
– Funeral and Burial Expenses
– Federal and State Taxes
– Medical and Hospital Expenses
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MEDICAID LIENS (Cont.)
• Executors and Trustees held liable
• Liability: Total Medical benefits paid, up to the
amount transferred
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ESTATE RECOVERY
• Federal law requires recovery (42 U.S.C. 1396p(a)
and (b))
• Benefits paid after age 55
• Nursing home Medicaid, waiver programs and
related prescription drug services
• States may impose liens on real property during
lifetime of a permanently institutionalized
beneficiary
• ACA has lead to repeals of optional estate
recovery provisions for non-long term care
beneficiaries in some states
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ESTATE RECOVERY (cont.)
• Some Exempt Payments
• 42 U.S.C. 1396p(b)(1)(B)(1)(ii) – prohibits states from recovering costs
incurred under the Medicare Savings Program

• Recovery waived or delayed
• 42 U.S.C. 1396p(b)(1)(B)(1)(i) – limits state
authority to recovery from estates
• Estate exempt to the extent payments were
received pursuant to a long-term care insurance
partnership program (42 U.S.C.
1396p(b)(1)(B)(1)(i)(i)
• No recovery until after death of surviving spouse
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ESTATE RECOVERY (cont.)
• Lien subject to estate recovery when none of the
following reside in the home:
• Child under 21 who is blind or disabled
• Sibling with equity interest in property and who
resides in home for at least one year
• Caregiver child
• Practice point: transfer to any of the above before
application could have avoided estate recovery

• Undue hardship waver
• 42 U.S.C. 1396p(b)(3)(A) – states must establish
procedures
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ESTATE RECOVERY (cont.)
• What is the “Estate”?
• 42 U.S.C. 1396p(b)(4)
– 1396p(b)(4)(A) – Mandatory inclusion
– 1396p(b)(4(B) – optional inclusion
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AFFORDABLE CARE ACT
• Provides access to health care for low income
individuals
• Expanded Medicaid Coverage
• State option to recover from Medicaid
beneficiary
• CMS letter – No exemption
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CASE LAW UPDATE
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• IMO The Estate of Arnold Melby
• In Re: Estate of Keyes
• Department of Community Health v. Estate of
Violet Clark
• Colorado Department of Health Care
Financing v. S.P.
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• Aguilera v. Loma Lind University Medical
Center
• Reyes v. Hickenlooper
• Nay v. Department of Human Services
• Idaho Department of Health & Welfare v.
Peterson
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Medicaid Estate Recovery:
It’s not as bad as you think
Presented by

David J. Zumpano, CPA, Esq.
Founder
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Medicaid Estate Recovery: It’s Not As Bad As You Think

© 2014 Lawyers with Purpose, LLC

Authorization For Recovery
OBRA ‘93 – 42 U.S.C.A. 1396p (b)(1)(A)
“…The state shall seek adjustment or recovery from
the individuals’ estate or upon sale of the property
subject to a lien imposed on account of Medicaid
Assistance paid on behalf of the individual.”
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Constitutionality?
Does Federal Requirement to Recover Violate the
10th Amendment Infringing on State’s Rights?
No: See West Virginia v. U.S. Department of Health
& Human Services, United States Court of
Appeals, Fourth Circuit, 289 F2d 281
(2002)
Held:
53

Program is voluntary by state. May opt out.
Medicaid Estate Recovery: It’s Not As Bad As You Think
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Constitutionality?
Is Estate Recovery an Unconstitutional Denial of
Equal Protection?
No: See In re Estate of Turner, 391 N.W.2d 767
(Minn. Sup. Ct. 1986)
Held:
Age specification was rationally related to a
legitimate state interest.
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Federal Pre-Emption
Is Medicaid Estate Recovery under state law
pre- empted by Federal Law?
 Conflict pre-emption occurs when compliance with both
state and federal law impossible
See: In re Estate of Barg, Sup.Ct. Minn, 752 N.W. 2d 52 (2008)
Idaho Dept. of Health v. Jackman Sup.Ct. Idaho 970 P. 2d 6 (1998)
Bucholtz v. Belske, 9th Cir. Ct.App 114 F.3d 923 (1997)
Citizens Action League v. Kizer, 9th Cir.Ct.App , 287 F.2d 1003 (1989)

Recovery depends on state’s definition of “Estate”. State law
cannot be broader than or more restrictive than Federal Law.
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Recovery During Life: Prohibited
42 USCA. 1396p (a)(1): No lien may be imposed
against the property of an individual prior to his death
on account of Medicaid Assistance paid…except:
• If incorrectly paid + judgment from court
• Real property and no “intent to return home” unless:
 Spouse resides there
 Child (<21, blind or disabled) resides there
 Sibling with equity interest and resided there at least 1
year prior
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Recovery During Life: Prohibited
Arkansas Department of Health and Human Services
v. Ahlborn, §547 U.S. 268 (2006) U.S. Supreme Court
Held:

In tort cases, state may recover that portion
of lawsuit proceeds attributed to medical
expenses (as authorized by 42 USCA
1396k(a)(1)) and nothing else (e.g. pain and
suffering, lost income, punitive etc.)
But See: Andrews ex rel. Andrews v. Haygood, 188
N.C.App 244 (2008) which disregarded
Albhorn as applying to N.C. statute
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What Can (and Can’t) Be Recovered?
42 USCA 1396p (b)(4): “Estate” for purposes of
recovery shall include:
A. All property (real and personal) in estate as
defined by State Probate Law
B. May include, at option of state, any other real or
personal property and other assets an individual
had any legal title or interest at time of death
including such assets conveyed to a survivor, heir,
or assign of the deceased individual through joint
tenancy, tenancy in common, survivorship, life
estate, living trust or other arrangement.
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What Can (and Can’t) Be Recovered?
Key Question: How has your state defined “Estate”?
• If Probate only
 Then only Probate Assets can be recovered

• If expanded definition
 Then an additional limited class of assets are recoverable
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Can State Recover From A Spouse?
If Community Spouse dies first?
Generally, Medicaid can only assert claim that surviving
Medicaid Spouse has against deceased Community
Spouse (e.g. “Right of Election”)
See: DeMartino v. Div. of Medical Assistance and Health
Services, 373 NJ Sup 210 (2004) – asserted claim
after death of Recipient Spouse from trust created by
Deceased Spouse with elective share amount.
But see: Idaho Dept. of Health & Welfare v. McCormick,
153 Idaho 468 (2012); Idaho Supreme Court held
all assets of Medicaid recipient or their spouse’s
estate is available
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Can State Recover from Spouse?
If Community Spouse Survives?
Generally, can only recover from assets in spouse’s estate
that can be traced back to Medicaid Recipient’s ownership
at his death (jointly held, beneficiary designated, etc.)
See:
Barg, Jackman, Bucholtz and Kizer
See also: Est. of Craig 82 NY 2d 388 (1993) (NY)
Est. of Thompson, 586 NW 2d 847 (1998) (ND)
Est. of Smith, NO. M2005 -01410-CDA-R3-CV, 2006 (TN)
Nev. Dept. of Human Resources v. Est.of Ullner, 87 P3d 1045 (Nev.
2004)
In re Est. of Bruce, 260 S.W.3d 398 (Mo. Ct.App 2008)
In re Est. of Grote, 266 N.W. 2d 82 (Minn. Ct.App 2009)
In re Est. of Gullberg ,652 N.W. 2d 709 (Minn.app.2002)
Ohio Dept. Medicaid
of Jobs
& Fam. v. Tultz, 152 OH.Ct.App 3d
405 (2003)
Estate Recovery: It’s Not As Bad As You Think
© 2014 Lawyers with Purpose, LLC
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Can State Recover From A Spouse?
Wisconsin: No recovery from spouse’s estate
allowed
See: In re Estate of Budney, 541 NW 2d 245 (Wis. 1995)

Iowa, Illinois and Missouri only permit recovery if
state has expanded definition of “Estate” pursuant
federal law
See: In re Est. of Laughead, 696 NW2d 312 (Iowa 2005)
Hines v. Dept. of Public Aid, 850 NE 2d 148 (IL 2006)
In re Est. of Shah, 248 SW 3d 82 (Mo Ct.App. 2005)
In re Est. of Bruce, 260 S.W. 3d 358 (Mo Ct.App. 2005)
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Can State Recover From A Spouse?
All assets of Surviving Spouse owned by Medicaid
Spouse during the marriage are recoverable
• Minnesota: Attempted to include all joint assets
owned during the marriage
 See: Est. of Jobe, 590 NW 2d 162 (Minn 1999)
• Overruled by Gullberg (2002)

• North Dakota: Recovery includes all assets
Medicaid Recipient transferred to Spouse or Joint
with spouse anytime during the marriage
 See: Estate of Wirtz, Supreme Ct. ND 2000 ND 59
(2000)
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Can State Recover From A Spouse?
• Idaho: Estate Recovery is available from both
spouses estate including community property during
the marriage.
 See: Idaho Dept. of Health & Welfare v. McCormick,
153 Idaho 468 (2012)

• Wyoming: Held tenancy entirety was “other
arrangement” and allowed recovery of home from
surviving community spouse’s estate was owed at
institutionalized spouse’s death. Had intent “at
death”
 See: Estate of Marusich v. State, ex rel., Dept. of Health,
Office..., 313 P.3d 1272 (2013)
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Conflict Of Laws
• Jointly owned property with Right of Survivorship
• Beneficiary Designated Account
 Contract/Life Insurance/Annuity

• Payable on Death/Transfer on Death accounts
• Life Estates after death
• Individual Retirement Accounts (IRAs)
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Conflict Of Laws
Common Law, Property Law, Contract Law are long
standing (centuries)
Can Medicaid Recovery Law trump them?

Generally – Yes, as long as authorized by federal law
and definition of Estate has been expanded by the
state
See: Hines, Laughead, Grote, Shuh, Bruce, Thompson,
Smith, Barg, Bucholtz, Kizer.
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Conflict Of Laws
IRC §6901 – Transferee Liability

Authorizes the IRS to recover unpaid taxes against a
transferee of property for tax liability of a taxpayer
that had an interest in the property transferred
See: Alexander v. Commissioner of Internal
Revenue,(C.I.R.) 61 T.C. 278 (1973)
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Conflict Of Laws
Transferee Liability authorized by federal law but
ability to assess is based on state law
See: Hampton v. C.I.R., 30 T.C. 708 (1958) (TN)
Bingham v. C.I.R.,30 T.C. 900 (NC)
Thompson v. US, 1977 WL 1318 (1977)(OK)
Smith v. C.I.R., 24 B.T.A. 807 (1931)(IL)
O’Sullivan v. C.I.R., T.C.M. (CCH) 1968 (1994)(CA)
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Conflict Of Laws
Application of Medicaid Law vs. Tax Law

Estate Recovery authorized by Federal Law
 42 USC 1396p (b)(1)

Actual recovery based on State Law definition of
“Estate”
 42 USC 1396p (b)(4)(A) or (B)
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Can State Recover From 3rd Parties?
• Yes, but only from assets Medicaid Recipient had an
interest in “at death” (and only to the extent of said
interest).
See: 42 USC 1396p (b)(4)(B)
Estate… “may include…and other assets in which the
individual had any legal title or interest at the time of
death (to the extent of such interest)…”
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Can State Recover From 3rd Parties
Joint Tenancy
• Joint interests owned by Medicaid Recipient at time
of death is recoverable
See:

Hines, Grote, Shuh, Bruce, Thompson, Smith

See also: In re Estate of Jones, 280 S.W. 3d 647
(Mo.Ct.App. 2009)
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Can State Recover From 3rd Parties?
Life Estates
Any life estate interest owned by the Medicaid
Recipient at death is recoverable
See:
52

2003

Laughead, Oregon v. Willingham, 752 N.W. 2d
(Minn. 2008)
Cook v. Ohio Dept. of Job and Family Svcs.,
WL 21500165
2003 Ohio 3479 (Ohio Ct.App 2003)
In re Stohe, 71 N.Y.S. 2d 818 (N.Y. Surr.Ct.2 005)

But See: Gruber v. Ohio Dept.of Job and Fam.Svcs., 153
Ohio App. 3d (2003) could not recover if life
estate was non-assignable and inalienable.
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Can State Recover From 3rd Parties?
Trusts
Revocable Trusts can be recovered against
See: Belshe v. Hope, 38 Ct.Rptr. 2d 917 (Cal.Ct. App
1995)
Bucholtz v. Belshe, 114 f.3d 923 (9thCir.1997)
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Can Estate Recover From 3rd Parties?
Trusts
Irrevocable Trusts generally can’t be recovered
against
See:

Barkema Trust v. Iowa Dept. of Hum.Svcs., 690
N.W. 2d 50 (IA 2004) A “discretionary” trust
invaded because no spendthrift provision, thus
available to general creditors
See also: Gist v. Iowa Dept. of Hum. Svcs., 763 N.W. 2d 50
(Iowa 2009)
 Invaded support trust with spendthrift provision and
distinguishes “Pure” support trust from “Discretionary”
support trust. Based decision on other state law
exception to spendthrift (“paid for necessities”)
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Can Estate Recover From 3rd Parties?
Trusts
Irrevocable Trusts generally can’t be recovered
against
See also: In re Estate of Melby, 841 N.W.2d 867 (Iowa,
2014)
Idaho Supreme Court rules provision in trust
that authorized payments to Grantor’s
“indebtedness” made principal of income-only
trust available since Medicaid payments were
“indebtedness” of the Grantors
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Can State Recover From 3rd Parties?
Individual Retirement Accounts (IRAs)
No case law identified where a state has recovered
from or addressed states right to recover from IRAs
See:

42 USC 1396p (b)(4)(B) any interest “at death”

But See: 42 USC 1396 (b)(5)(G)
Exception “Medicaid qualifying annuity” rules if a
qualified account .
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What Cannot Be Recovered Against?
Interests transferred during life including lifetime gifts
and gifts into Irrevocable Trusts
Already penalized as uncompensated transfer
See: 42 USC 1396p (b)(5)
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Lets Summarize what is recoverable!
• 1st – “Standard” or “Enhanced” Definition of Estate
• 2nd – Was there a Spouse
 Community Spouse Dies first (limited to “elective share”)
 Community Spouse Survives
• no recovery unless (a) Institutional spouse had “interest at
death;” or, (b) you reside in exception state (Idaho, North Dakota,
Iowa?, Illinois?, Missouri?)

• 3rd – Type of Asset
 Home: Exempt if disabled/minor child or sibling interest
 Life Estate: Recoverable “if” in adverse State (MN, OH)
 Joint Property: at risk “up to” interest of Medicaid
Recipient
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Lets Summarize what is recoverable!
• 3rd – Type of Asset (con’t)
 Trusts
• Revocable: Recoverable
• Irrevocable (created by Medicaid Recipient): Generally safe
unless unique State rule unrelated to Medicaid recovery or poor
drafting
• Third-Party Irrevocable trusts (created by others for Medicaid
Recipient): Safe as long “pure” support trust and recognized by
your State Law (or can be discretionary support trust) Know your
state’s rules

 IRA’s: Currently not recoverable

• 4th – Misc.
 Gifts prior to eligibility safe (subject to “lookback”)
• Outright
• To irrevocable trusts with no retained rights
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Attorney’s Role in Counseling Clients
Are you “Doom and Gloom”?
 “Can’t Be Done”
 “Some Judge may rule….”

Are you a Counselor?
 Share law and interpretations with client and let them
decide. Case law is consistent with single state
exceptions not followed. Don’t be paralyzed by fear or
“possible” – it will always stop you and hurt clients.
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Attorney’s Role in Counseling Clients
Medicaid Planning is alive and well, even with Estate
Recovery. You must:
 Know the Federal Law
 Know your State Law
 Counsel your clients on law, not emotion
 Counsel them to a solution they can hire you for and you
can be confident in.
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Article
Included with Materials
Medicaid Estate Recovery: What Can (and Can’t) They Get?
A State by State Analysis - by David J. Zumpano CPA, ESQ
dzumpano@eplawcenter.com

**For a 50 State Summary of Recovery Statutes**
Contact:
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