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LOKEN, Chief Judge.
“Residents” participating in accredited graduate medical education programs
receive substantial payments (called stipends) from the Mayo Foundation for Medical
Education and Research (“Mayo”) and the University of Minnesota (the “University”)
for medical and patient care services provided by the residents at affiliated and
unaffiliated hospitals and clinics. The difficult issue in these cases is whether these
payments qualify for the student exception to Federal Insurance Contributions Act
(“FICA”) taxes imposed on employers and employees. See 26 U.S.C. § 3121(b)(10).
The district court answered this question affirmatively, declaring invalid recently
promulgated Treasury Regulations to the contrary and awarding Mayo and the
University refunds of substantial FICA taxes paid during the second quarter of 2005.
Mayo Found. for Med. Educ. & Research v. United States, 503 F. Supp. 2d 1164 (D.
Minn. 2007); Regents of the Univ. of Minn. v. United States, 2008 WL 906799 (D.
Minn. Apr. 1, 2008). The United States appeals. We review the district court’s
invalidation of Treasury Regulations de novo. Walshire v. United States, 288 F.3d
342, 345 (8th Cir. 2002). Concluding that we must defer to the regulation limiting this
exception to students who are not full-time employees because it is a permissible
interpretation of the statute, we reverse.
I.
FICA taxes, which support the Social Security system, are imposed on both
employers and employees based upon wages paid. 26 U.S.C. §§ 3101, 3111. The
term “wages” is broadly defined in § 3121(a) as “all remuneration for employment.”
“Employment” is also broadly defined in § 3121(b) as “any service, of whatever
nature, performed . . . by an employee,” but there are twenty-one specific statutory
exceptions. At issue here is the exception for “service performed in the employ of . . .
a school, college, or university . . . if such service is performed by a student who is
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enrolled and regularly attending classes at such school, college, or university.” 26
U.S.C. § 3121(b)(10).
A student exception has been part of the FICA and Social Security statutes
since 1939. Although litigation regarding its application to medical school stipends
paid to enrolled residents arose only recently, it has now exploded across the country.
The avalanche began when Minnesota sued the Commissioner of Social Security to
recover assessments for stipends paid to the University’s medical residents under a
“Section 218 Agreement,” the mechanism by which States such as Minnesota then
obtained Social Security coverage for designated employees. The district court ruled
for the State on two alternative grounds, and we affirmed. Minnesota v. Chater, 1997
WL 33352908 (D. Minn. May 21, 1997), aff’d, Minnesota v. Apfel, 151 F.3d 742 (8th
Cir. 1998). The first ground, that the State did not intend to designate medical
residents under the Agreement, is of no relevance here. But the alternative ground,
that medical resident services fell within the student exception in the Social Security
Act, 42 U.S.C. §§ 410(a)(7)(A), 418(c)(5), prompted the filing of more than 7,000
claims with the IRS, as medical schools sought refunds of FICA taxes on medical
resident “wages,” based on the student exception in 26 U.S.C. § 3121(b)(10).1
One refund claim was filed by Mayo. The IRS paid the refund, sued to recover
it, and Mayo counterclaimed for refunds in other years. At that time, as one familiar
with federal tax law would expect, there was a lengthy Treasury Regulation
interpreting the student exception statute, which provided in relevant part:
(b) For purposes of this exception, the amount of remuneration for
services performed . . . the type of services performed . . . and the place
where the services are performed are immaterial. The statutory tests are
1

In 1987, Social Security taxation of state employees such as the University’s
residents was transferred to the FICA provisions of the Internal Revenue Code. See
Pub. L. No. 99-509, sec 9002(b), 100 Stat. 1874, 1971-72 (1986).
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(1) the character of the organization . . . as a school, college, or
university . . . and (2) the status of the employee as a student enrolled
and regularly attending classes at the school, college, or university by
which he is employed . . . .
(c) . . . An employee who performs services in the employ of a
school, college, or university, as an incident to and for the purpose of
pursuing a course of study at such school, college, or university has the
status of a student in the performance of such services. . . .
(d) The term “school, college, or university” . . . is to be taken in
its commonly or generally accepted sense.
Treas. Reg. (26 C.F.R.) § 31.3121(b)(10)-2(b)-(d) (2004) (emphasis added).
After a bench trial, the district court granted judgment in favor of Mayo.
Relying on our decision in Apfel that the Social Security Act regulations required a
fact-specific, “case-by-case examination,” 151 F.3d at 748, and applying the above
quoted portions of the Treasury Regulations, the court found that Mayo was the
employer of its medical residents; that Mayo is a school, college, or university; that
the residents were “students” enrolled in a residency program and regularly attending
classes; and that “the patient care services provided by residents in the [Mayo]
residency programs were incidental to and for the purpose of pursuing a course of
study in postgraduate medical education.” United States v. Mayo Found. for Med.
Educ. & Research, 282 F. Supp. 2d 997, 1011-18 (D. Minn. 2003) (Mayo I).
The government appealed this decision but then dismissed the appeal and
published notice of proposed regulations amending Treas. Reg. § 31.3121(b)(10)-2.
69 Fed. Reg. 8604 (Feb. 25, 2004). After extensive public comments and a hearing,
the IRS promulgated final amended regulations, effective April 1, 2005. T.D. 9167,
2005-1 C.B. 261, 69 Fed. Reg. 76404 (Dec. 21, 2004). As relevant here, the amended
regulations provide, with the amendments at issue highlighted:
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(b) . . . The statutory tests are:
(1) The character of the organization . . . as a school, college, or
university within the meaning of paragraph (c) of this section . . . and
(2) The status of the employee as a student enrolled and regularly
attending classes within the meaning of paragraph (d) . . . .
(c) . . . An organization is a school, college, or university within
the meaning of section 3121(b)(10) if its primary function is the
presentation of formal instruction . . . . See section 170(b)(1)(A)(ii) and
the regulations thereunder.
(d) . . . In order to have the status of a student . . . the employee’s
services must be incident to and for the purpose of pursuing a course of
study within the meaning of paragraph (d)(3) of this section . . . .
[(d)(3)](iii) . . . The services of a full-time employee are not
incident to and for the purpose of pursuing a course of study. . . .
[R]egardless of the employer's classification of the employee, an
employee whose normal work schedule is 40 hours or more per week is
considered a full-time employee. . . . The determination of an employee's
normal work schedule is not affected by the fact that the services
performed by the employee may have an educational, instructional, or
training aspect.
Though the amended regulations cover a broader range of issues, the “Need for
Regulations” section of the notice of proposed rulemaking expressly focused on
medical residents and the decisions in Apfel and Mayo I. See 69 Fed. Reg. at 8605.
The final regulations include as an example of services not excepted under 26 U.S.C.
§ 3121(b)(10) a person employed by a university to provide patient care services at
an affiliated teaching hospital if the employee works at least forty hours per week,
even if the services have an educational or training aspect. Such services are not
excluded, the regulations explain, because the person is a full time employee and
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therefore his services “are not incident to and for the purpose of pursuing a course of
study.” Treas. Reg. § 31.3121(b)(10)-2(e), Example 4.
The amended regulations apply to the calendar quarters here at issue, but the
district court held them invalid. In Mayo’s case, decided first, the court concluded:
(i) the “primary function” test in Treas. Reg. 31.3121(b)(10)-2(c) “is
inconsistent with the plain meaning of [the term ‘school, college, or university’
in] the statute and is invalid.”
(ii) “the full-time employee exception [in Treas. Reg. 31.3121(b)(10)2(d)(3)] is invalid because it is inconsistent with the plain meaning of the
statute and is arbitrary, capricious, and unreasonable” because the term student,
like the term school, college, or university, “is not ambiguous.”
503 F. Supp. 2d at 1171-77. Eight months later, the court granted summary judgment
in favor of the University. The court adopted its ruling in Mayo’s case that the
amended regulations are invalid, applied the prior regulations, and concluded that the
University’s medical residents (i) are employed by the University, not by the
independent hospitals where they provide patient care services, (ii) are “enrolled” and
“regularly attending classes” in a residency program, and (iii) provide patient care
services that are “incident to and for the purpose of pursuing a course of study.”
The government appeals both decisions, arguing that the amended regulations
are valid and challenging the grant of summary judgment to the University on the
employer issue. We assigned both appeals to the same panel, which heard oral
arguments the same day. We resolve both appeals in a single opinion because a single
common issue is controlling. We will focus first on that issue, the validity of the fulltime employee limitation in 26 C.F.R. § 31.3121(b)(10)-2(d)(3)(iii).

-6-

II.
Treasury Regulations interpreting the Internal Revenue Code are entitled to
substantial deference. Boeing Co. v. United States, 537 U.S. 437, 448 (2003). But
in reviewing an agency’s interpretation of a statute, the first question is “whether
Congress has directly spoken to the precise question at issue.” Chevron U.S.A. Inc.
v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984). If it has, “the court, as
well as the agency, must give effect to the unambiguously expressed intent of
Congress.” Id. at 842-43. On the other hand, “if the statute is silent or ambiguous
with respect to the specific issue, the question for the court is whether the agency’s
answer is based on a permissible construction of the statute.” Id. at 843.
A. In these cases, the district court invalidated the “primary function” and “fulltime employee” provisions in the amended regulations as contrary to the plain
meaning of an unambiguous statute. Likewise, four of our sister circuits have recently
declared, in cases arising under the former regulations, that the student exception
statute is unambiguous and “does not limit the types of services that qualify for the
exemption.” United States v. Mount Sinai Med. Ctr. of Fla., Inc., 486 F.3d 1248,
1251-56 (11th Cir. 2007); accord United States v. Mem’l Sloan-Kettering Cancer Ctr.,
563 F.3d 19, 27 (2d. Cir. 2009); United States v. Detroit Med. Ctr. 557 F.3d 412, 41718 (6th Cir. 2009); Univ. of Chi. Hosps. v. United States, 545 F.3d 564, 567 (7th Cir.
2008).2 In other words, these courts reasoned, because judges know what is a
“school” and who is a “student” and what it means to be “enrolled and regularly
attending classes,” a Treasury Regulation interpreting these common terms is invalid.

2

Viewed narrowly, these circuit court decisions held only that the statute as
construed in the prior regulations precluded the government’s contention that
payments to medical residents are categorically ineligible for the student exception.
We do not quarrel with that holding, which is consistent with Apfel and Mayo I. But
those courts did not address the validity of the amended regulations, which in our
view raises an entirely different issue under accepted administrative law principles.
-7-

If that interpretation of the statute is correct, we must affirm in Mayo and turn to the
remaining question whether the University is the “employer” of its medical residents.
See generally Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S.
967, 980-83 (majority op.), and 1016-19 (Scalia, J., dissenting) (2005).
But this interpretation of 26 U.S.C. § 3121(b)(10), part of the Internal Revenue
Code, cannot be correct. In numerous cases, the Supreme Court has upheld Treasury
Regulations construing words in tax statutes that may have a common or plain
meaning in other contexts. For example, in Helvering v. Reynolds, 313 U.S. 428
(1941), the court upheld a regulation construing the statutory term “acquisition” of a
contingent remainder interest in property devised by will to mean when the decedent
died, not when the remainderman obtained title many years later. The Court
explained, “However unambiguous that word might be as respects other transactions
. . . its meaning in this statutory setting was far from clear.” Id. at 433.
Likewise, in Magruder v. Washington, Baltimore & Annapolis Realty Corp.,
316 U.S. 69, 73 (1942), the Court in upholding the regulation at issue explained,
“[t]he crucial words of the statute, ‘carrying on or doing business,’ are not so easy of
application to varying facts that they leave no room for administrative interpretation
or elucidation.” In United States v. Correll, 389 U.S. 299, 304 (1967), the Court
upheld a regulation limiting the deduction for travel expenses by excluding trips that
require neither sleep nor rest, explaining “[t]he language of the statute -- ‘meals and
lodging . . . away from home’ -- is obviously not self-defining.” In National Muffler
Dealers Ass’n v. United States, 440 U.S. 472, 476 (1979), the Court upheld a
regulation construing the term “business league,” concluding that the term is “so
general as to render an interpretive regulation appropriate.” And in Cottage Savings
Ass’n v. Commissioner, 499 U.S. 554, 559-61 (1991), the Court upheld a regulation
construing the term “disposition of property” as being limited to exchanges of
property for “materially different” property, an interpretation of the statute that a
judge steeped in property law principles would surely find contrary to plain meaning.
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To be sure, the Court has occasionally invalidated Treasury Regulations or proposed
regulations as contrary to the plain meaning of the statute. See, e.g., Knight v.
Comm’r, 552 U.S. 181 (2008); Maass v. Higgins, 312 U.S. 443 (1941). But in the
vast majority of cases, the Court has not invalidated an interpretive Treasury
Regulation simply because the statute used a term that has a plain or common meaning
in other contexts.
In this case, the statute excepts from the term “wages” the services of “a student
who is enrolled and regularly attending classes.” The prior regulation construed this
phrase as reflecting an integrated concept: “An employee who performs services in
the employ of a school, college, or university, as an incident to and for the purpose
of pursuing a course of study at such school, college, or university has the status of
a student in the performance of such services.” Treas. Reg. § 31.3121(b)(10)-2(c)
(2004) (emphasis added). Significantly, the district court did not question the validity
of this limitation. Indeed, it applied the former regulation after invalidating the
amended regulation. This interpretation, which limits the student exception to
services that are subordinate to the student’s educational activities, is not the only
possible interpretation of the common words “student,” “enrolled,” and “regularly
attending classes.” But those words must be construed in context, and when the
context is a provision of the Internal Revenue Code, a Treasury Regulation
interpreting the words is nearly always appropriate. We hold that the statute is silent
or ambiguous on the question whether a medical resident working for the school fulltime is a “student who is enrolled and regularly attending classes” for purposes of 26
U.S.C. § 3121(b)(10).
B. Having concluded that the statute is silent or ambiguous on this question,
we turn to the second part of the Chevron analysis, determining whether the
Commissioner’s amended regulation is a permissible interpretation of the statute. For
this inquiry, the Supreme Court’s opinion in National Muffler is instructive:
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In determining whether a particular regulation carries out the
congressional mandate in a proper manner, we look to see whether the
regulation harmonizes with the plain language of the statute, its origin,
and its purpose. A regulation may have particular force if it is a
substantially contemporaneous construction of the statute by those
presumed to have been aware of congressional intent. If the regulation
dates from a later period, the manner in which it evolved merits inquiry.
Other relevant considerations are the length of time the regulation has
been in effect, the reliance placed on it, the consistency of the
Commissioner’s interpretation, and the degree of scrutiny Congress has
devoted to the regulation during subsequent re-enactments of the statute.
440 U.S. at 477. We must defer to a Treasury Regulation so long as it is reasonable.
Cottage Savings, 499 U.S. at 560-61.
The amended regulation modified the general “incident to” test in the prior
regulation by providing that “[t]he services of a full-time employee are not incident
to and for the purpose of pursuing a course of study,” and, more particularly, that an
employee who works forty hours per week or more is considered “full-time.” Treas.
Reg. § 31.3121(b)(10)-2(d)(iii). This regulation “harmonizes” (does not conflict) with
the plain language of the statute. Whether it is consistent with the student exception’s
origin and purpose requires closer scrutiny.
The student exception and other exceptions to the statutory definition of
“wages” and “employment” were first enacted in the Social Security Act Amendments
of 1939, Pub. L. No. 76-379, sec. 606, § 1426(a) & (b), 53 Stat. 1360, 1383-86. At
this time, the Social Security program was in its infancy, and its coverage was less
universal. The 1939 amendments excepted all federal, state, and local government
employees, which included all employees of the University. Id. § 1426(b)(6), (7). In
addition, services performed by employees of tax-exempt organizations were largely
excluded, including service “performed by a student who is enrolled and is regularly
attending classes at a school, college, or university.” Id. § 1426(b)(10)(A)(iii).
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Services performed by students employed by a non-tax-exempt school were also
excluded if the student was enrolled and regularly attending classes at that school and
the remuneration in a calendar quarter “does not exceed $45 (exclusive of room,
board, and tuition).” § 1426(b)(7), (10)(A)(iii), & (10)(E), 53 Stat. at 1384-85. And
Congress provided a separate exclusion for student nurses and medical interns
employed by private hospitals. Id. § 1426(b)(13), 53 Stat. 1385. The congressional
committee reports explained:
The intent of the amendment is to exclude those persons and those
organizations in which the employment is part-time or intermittent and
the total amount of earnings is only nominal, and the payment of the tax
is inconsequential and a nuisance. The benefit rights built up are also
inconsequential. Many of those affected, such as students and the
secretaries of lodges, will have other employment which will enable
them to develop insurance benefits.
H.R. Rep. No. 76-728 (1939), reprinted in 1939-2 C.B. 538, 543; S. Rep. No. 76-734
(1939), reprinted in 1939-2 C.B. 565, 570.
When Congress amended the Social Security Act in 1950, it combined the
student exception for employees of tax-exempt and non-exempt schools and
eliminated the $45 remuneration limit, but severely limited the broad exception for
services by other employees of tax-exempt organizations. Social Security Act
Amendments of 1950, Pub. L. No. 81-734, sec. 204(a), § 1426(b)(11)(A) & (B), 64
Stat. 477, 531. The House Committee on Ways and Means report explained: “The
bill would continue to exclude service performed for nominal amounts in the employ
of tax-exempt nonprofit organizations, service performed by student nurses and
internes, [sic] and service performed by students in the employ of colleges and
universities.” H.R. Rep. No. 81-1300(1950), reprinted in 1950-2 C.B. 255, 260; see
also S. Rep. No. 81-1669 (1950), reprinted in 1950-2 C.B. 302, 308. Given the
explicit legislative history that these FICA exceptions were directed to part-time
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workers, we conclude that the full-time employee limitation in the amended regulation
is consistent with the origin and purpose of the student exception. See Johnson City
Med. Ctr. v. Untied States, 999 F.2d 973 (6th Cir. 1993), upholding Revenue Ruling
85-74, 1985-1 C.B. 331, 332, which interpreted the student nurse exception as limited
to employment “substantially less than full time” where “[t]he total amount of
earnings is nominal.”
Whether the regulation is a substantially contemporaneous construction of the
statute or dates from a later period, the manner in which it evolved, the consistency
of the Commissioner’s interpretation, and the degree of scrutiny Congress has devoted
to the issue are also complex factors in this case. Mayo and the University argue that
the full-time employee provision is of recent vintage, which is obviously true, and is
inconsistent with the Commissioner’s “prior longstanding interpretation” of the
statute, which requires close examination.
The provision limiting the student exception to services that are “incident to and
for the purpose of pursuing a course of study” has been in the regulations for more
than fifty years. See T.D. 6190, § 31.3121(b)(10)-2(c), 1956-2 C.B. 605, 653. We
have found no reported rulings or decisions applying the student exception or this
regulation to medical residents prior to 1978. There are likely a number of reasons for
this vacuum: (i) in 1939 and for some years thereafter residents functioned more like
young doctors than students, (ii) all public employees were excluded until 1950 and
until 1991 States could elect to exclude public employees, and (iii) at least some
medical schools claimed their payments to residents were non-taxable scholarships.
But a series of events brought this student exception issue to the fore:
• In 1964, the Sixth Circuit held that medical residents did not fall within the
intern exception even though “distinctions between interns and residents-in-training
have been substantially reduced in the years since 1939.” St. Luke’s Hosp. Ass’n of
Cleveland v. United States, 333 F.2d 157, 164 (6th Cir. 1964). The student exception
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was not at issue in St. Luke’s, likely because the employer was a private hospital, not
a medical school.
• The next year, Congress expanded coverage of the Social Security program
by repealing the intern exception and the exception for self-employed doctors. Social
Security Amendments of 1965, Pub. L. No. 89-97, sec. 311, 79 Stat. 286, 380-81. The
legislative history noted the plight of an intern’s young widow and children left
without Social Security benefits. H.R. Rep. No. 89-213 at 95 (1965), reprinted in
1965-2 C.B. 733, 735.
• In 1969, the Supreme Court ended the practice of treating stipends to medical
residents as non-taxable “scholarships” when it ruled “that bargained-for payments,
given only as a ‘quo’ in return for the quid of services rendered,” are not excludable
from income as “scholarships.” Bingler v. Johnson, 394 U.S. 741, 757 (1969).
• In a 1978 ruling, the Commissioner of Social Security cited St. Luke’s and
observed, “[t]he Social Security Administration has always held that resident
physicians are not students.” Social Security Ruling 78-3, 1975-1982 Soc. Sec. Rep.
Serv. 315, 1978 WL 14050 (S.S.A.).
• In a 1985 ruling, the Commissioner construed the language of the statute and
its legislative history as limiting the student nurse exclusion to “substantially less than
full-time” employment for “nominal” earnings. Rev. Rul. 85-74, 1985-1 C.B. 331.
In Johnson City, the Sixth Circuit majority upheld that Revenue Ruling; even the
dissent would have upheld the “substantially less than full-time” limitation. 999 F.2d
at 983 (Batchelder, J., dissenting).
Mayo and the University argue that the amended regulations reflect a change
from the “purely facts and circumstances approach” of the prior regulation, to “brightline limitations upon eligibility.” But they cite no evidence that the Commissioner has
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ever agreed that a medical resident working forty hours a week or more and earning
upwards of $50,000 per year qualified for the student exception. Rather, the historical
record reflects a consistent substantive policy applying the generally worded “incident
to” regulation as not including full-time student employees. Our decisions in Apfel
and Mayo I applied the prior regulation in a contrary manner, and the Commissioner
responded with amended regulations more specifically articulating the underlying
policy. The Supreme Court has repeatedly held that agencies may validly amend
regulations to respond to adverse judicial decisions, or for other reasons, so long as
the amended regulation is a permissible interpretation of the statute. See Dickman v.
Comm’r, 465 U.S. 330, 343 (1984); Morrissey v. Comm’r, 296 U.S. 344, 354-56
(1935). An agency’s substantial change of position is relevant to reasonableness, but
not determinative. Norwest Corp. v. Comm’r, 69 F.3d 1404, 1410 (8th Cir. 1995),
citing Dickman, cert. denied, 517 U.S. 1203 (1996); accord McNamee v. Dep’t of the
Treasury, 488 F.3d 100, 109-10 (2d Cir. 2007).
Mayo and the University concede, as the district court recognized, that the prior
regulation limiting the student exception to services “incident to and for the purpose
of pursuing a course of study” is a permissible interpretation of the statutory student
exception. In the notice of proposed rulemaking, the IRS set forth a lengthy, detailed,
historically accurate explanation of why “IRS and Treasury believe that Congress has
shown the specific intent to provide social secuity coverage to individuals who work
long hours, serve as highly skilled professionals, and typically share some or all of the
terms of employment of career employees, particularly medical residents and interns.”
69 Fed. Reg. 8604 at 8608. We conclude that this interpretation of the student
exception, while not the only permissible interpretation, does not conflict with the
plain language of the statute, and is consistent with the origin and purpose of the
student exception as initially enacted and with Congress’s frequent expansion of
Social Security coverage in the last fifty years. We do not doubt -- indeed we applaud
-- the educational benefits of the medical residency programs offered by Mayo and by
the University. We do not rule that medical residents are not “students” or are not
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“enrolled” or are not “regularly attending classes” for other purposes. But we
conclude that the full-time employee regulation is a permissible interpretation of the
statutory student exception and therefore, in the tax periods in question, the residents’
compensation for health care and patient services was subject to FICA taxes.
III.
The government also argues that the district court erred in invalidating the
amended regulation providing that an organization, in this case Mayo, is not a “school,
college, or university” within the meaning of 26 U.S.C. § 3121(b)(10) unless its
“primary function” is education. Although we are inclined to believe that this
provision is arbitrary and unreasonable in this context, we need not decide the issue
because it is undisputed that Mayo’s medical residents did not fall within the student
exception during the tax year in question because they worked more than forty hours
per week and were therefore full-time employees. For the same reason, we need not
address the Government’s contention that the district court erred in concluding as a
matter of law that the University’s medical residents were employed by the
University, not by the independent hospitals where their services were performed.
IV. Conclusion
For the foregoing reasons, the judgments of the district court are reversed, and
the cases are remanded for entry of judgments in favor of the United States. Further
proceedings to determine the proper terms of those judgments, if needed, are of course
not foreclosed.
______________________________
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PETITION FOR A WRIT OF CERTIORARI
Petitioners Mayo Foundation for Medical Education and Research and Mayo Clinic ("Mayo"), and petitioner Regents of the University of Minnesota
("University"), respectfully submit this petition for a
writ of certiorari to review the judgment of the
United States Court of Appeals for the Eighth Circuit.
OPINIONS BELOW
The court of appeals’ opinion is reported at 568
F.3d 675. Pet. App. la. The order denying the petition for rehearing and rehearing en banc is unreported. Id. at 66a. The opinion of the United States
District Court for the District of Minnesota in Mayo
Foundation for Medical Education & Research v.
United States is reported at 503 F. Supp. 2d 1164.
Id. at 20a. The opinion of the district court in Regents of the University of Minnesota v. United States
is unpublished but is electronically reported at 2008
WL 906799. Id. at 47a.
JURISDICTION
The court of appeals filed its opinion on June 12,
2009. It denied petitioners’ timely petition for rehearing and rehearing en banc on September 17,
2009. On December 7, 2009, Justice Alito extended
the time within which to file a petition for a writ of
certiorari to and including January 15, 2010. No.
09A545. The jurisdiction of this Court is invoked
under 28 U.S.C. § 1254(1).

2
STATUTORY PROVISIONS INVOLVED
The relevant provisions of the Internal Revenue
Code and the Treasury Department’s implementing
regulations are set forth in the appendix to this petition.
STATEMENT
The circuits are irreconcilably divided on the
question whether medical residents can be categorically excluded from the Student Exemption to the
Federal Insurance Contribution Act ("FICA"). That
provision exempts from Social Security taxes all
compensation for "service performed in the employ of
a school, college, or university" by a "student who is
enrolled and regularly attending classes at such
school, college, or university."
26 U.S.C.
§ 3121(b)(10). According to the government--and to
the Eighth Circuit in the decision below--medical
residents who are enrolled and regularly attending
classes at a school can be categorically excluded from
the Student Exemption because they work more than
forty hours per week. Pet. App. 18a-19a. Four other
circuits disagree, creating intolerable disuniformity
on a question that the government itself describes as
"an issue of great administrative and fiscal importance, involving, for medical residents nationwide, at
least $2.1 billion in pending refund claims and an estimated $700 million per year in taxes." Br. of the
United States at i, Regents of Univ. of Minn. v.
United States (8th Cir. filed Sept. 2, 2008) (No. 082193).
This circuit split arose as a direct result of the
Treasury Department’s effort to overturn a series of
judicial decisions holding that medical residents are
eligible for the Student Exemption. Although it dis-
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agreed with those decisions, the Treasury Department declined to seek an amendment of the statute
from Congress; it instead promulgated a regulation
that purports to narrow the scope of the Student Exemption by excluding all full-time employees-including medical residents--even where those employees meet the statutory criteria for "student"
status. Treas. Reg. § 31.3121(b)(10)-2(d)(3)(iii).
In the decision below, the Eighth Circuit upheld
the Treasury Department’s full-time employee regulation. In so doing, the court of appeals acknowledged that "four of [its] sister circuits have recently
declared ... that the student exception statute is
unambiguous" and can include medical residents; the
Eighth Circuit nevertheless concluded that those circuits’ "interpretation of [the Student Exemption] ...
cannot be correct." Pet. App. 9a-10a.
This Court’s review of that decision is warranted
to resolve this direct and acknowledged circuit split
on a question that implicates billions of dollars in tax
liability, to provide the Nation’s 8,000 medical residency programs and 100,000 medical residents with
authoritative guidance regarding their tax obligations, and to reject the Treasury Department’s arbitrary and unreasonable attempt to narrow the Student Exemption.
1. To fund the Social Security system, FICA imposes a payroll tax on "wages" that is assessed on
both employers and employees. 26 U.S.C. §§ 3101,
3111. FICA defines "wages" as "remuneration for
employment" (id. § 3121(b)), but excludes from the
definition of "employment" "service performed in the
employ of a school, college, or university" by a "student who is enrolled and regularly attending classes
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at such school, college, or university." Id.
§ 3121(b)(10).
Congress enacted this Student Exemption provision in 1939. A year later, the Treasury Department
adopted regulations that stated that "student" status
shall be determined "on the basis of the relationship
of such employee with the organization for which the
services are performed" and that an employee who
performs services "as an incident to and for the purpose of pursuing a course of study" is a "student"
within the meaning of the Student Exemption.
Treas. Reg. § 31.3121(b)(10)-2(c) (2004). That regulation, which remained substantially unchanged for
the next six decades, permitted medical residents to
qualify for the Student Exemption even if they
worked more than forty hours per week. Pet. App.
42a & n.12.
2. Petitioners sponsor medical residency programs that educate recent medical school graduates
through a combination of classroom instruction,
reading assignments, and hands-on patient care.
Pet. App. 22a, 38a n.8, 63a. Medical residency programs generally last between three and five years;
upon completion of the program, residents become
eligible to sit for a specialty board examination. U.S.
C.A. App. 300 (No. 08-2193).
Petitioners’ medical residency programs are accredited by the Accreditation Council on Graduate
Medical Education. Pet. App. 22a; U.S.C.A. App.
300 (No. 08-2193). Like other students, medical
residents register for specific courses (called "rotations"), attend lectures, take written examinations,
and can choose to pursue electives, to spend time researching academic topics, and to participate in
journal clubs. Pet. App. 22a, 41a n.10, 63a. They
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also spend, on average, forty or more hours per week
caring for patients under the supervision of attending physicians, who evaluate the residents’ performance in the program. Id. at 19a, 48a-49a. While on
patient rounds, the residents and attending physicians move from patient to patient, and the attending physicians conduct didactic sessions with the
residents that draw out the salient educational
points of each patient’s condition. United States v.
Mayo Found. for Med. Educ. & Research, 282 F.
Supp. 2d 997, 1003 (D. Minn. 2003) ("Mayo/").
Medical residency programs do not exist to provide hospitals with services. Pet. App. 64a-65a. Indeed, hospitals "could provide patient care far more
cost-efficiently without residents because of the time
and effort required to supervise and teach them."
Mayo I, 282 F. Supp. 2d at 1014 (emphasis in original). All the residents’ hands-on patient care is designed to be educational; to that end, petitioners "ensure that" nurses and other "allied healthcare personnel perform ancillary procedures that have no
’educational value,’ such as drawing blood [and]
starting IVs." Id. at 1015.
To cover cost-of-living expenses, petitioners pay
their medical residents an annual stipend of between
approximately $40,000 and $60,000, depending on
experience. Pet. App. 17a.
3. In 1990, the Social Security Administration-adopting the position that medical residents are categorically ineligible for the Student Exemption-issued a formal notice of assessment to the University for unpaid Social Security taxes on its medical
residents’ stipends. See Minnesota v. Apfel, 151 F.3d
742, 743 (8th Cir. 1998). The Eighth Circuit overturned that assessment, holding that stipends paid
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to medical residents at the University were exempt
from Social Security taxes because the residents
qualified for the Social Security Act’s Student Exemption (42 U.S.C. § 410(a)(10)), which is identical to
FICA’s Student Exemption. Apfel, 151 F.3d at 748.
That exception applied, the court explained, because
"the primary purpose for the residents’ participation
in the program is to pursue a course of study rather
than to earn a livelihood." Id. 1
Several years later, the District of Minnesota
held that Mayo’s medical residents were also exempt
from Social Security taxes. Mayo I, 282 F. Supp. 2d
at 1018. Rejecting the government’s argument that
medical residents’ long hours categorically disqualified them from the Student Exemption, the district
court held that "[t]ime alone cannot be the sole
measure of the relationship between services performed and a course of study." Id. The court concluded that, in contrast to the government’s categorical approach, medical residents’ eligibility for the
Student Exemption depends on a "fact-specific, caseby-case examination" of whether the residents satisfy
the criteria set forth in the Exemption. Id. at 1007.
In the case of Mayo’s medical residents, the court
1 For the tax periods at issue in Apfel, the University’s status
as a state entity meant that it was covered under a Social Security coverage agreement between the State of Minnesota and
the federal government. Accordingly, the Eighth Circuit held
both that medical residents were not "employees" under the
coverage agreement and that, even if medical residents were
"employees," they were statutorily excluded from coverage under the Social Security Act’s Student Exemption. 26 U.S.C.
§ 3121(b)(10). In 1987, Social Security taxation of state employees was transferred to the FICA provisions of the Internal
Revenue Code. Pub. L. No. 99-509, § 9002(b)(1)(A), 100 Stat.
1874, 1971-72 (1986).
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found that the educational purpose of their patient
care predominated over its service aspect and that
they were accordingly covered by the Student Exemption. Id. at 1018. The government filed a notice
of appeal to the Eighth Circuit but subsequently dismissed that appeal.
Less than two months later, the Treasury Department attempted to create through the regulatory
process what it had repeatedly failed to secure in
court and had refused to seek from Congress: a categorical exclusion of medical residents and all other
full-time employees from the Student Exemption.
Explicitly acknowledging its desire to overturn the
decisions holding that medical residents at Mayo and
the University are students and therefore exempt
from Social Security taxes, the Treasury Department
promulgated amendments to its regulations interpreting the Student Exemption. Student FICA Exception, 69 Fed. Reg. 76,404 (Dec. 21, 2004); see also
Reply Br. of the United States at 9, Regents of Univ.
of Minn. (filed Oct. 9, 2008) (No. 08-2193) ("the regulation was amended partly in response to the recent
wave of litigation concerning the status of medical
residents as ’students’").
One of the new regulations categorically excludes
"full-time employees" from the Student Exemption.
Treas. Reg. § 31.3121(b)(10)-2(d)(3)(iii). According to
the full-time employee regulation, an employee
whose "normal work schedule" is at least 40 hours
per week is a full-time employee and "[t]he determination of an employee’s normal work schedule is not
affected by the fact that the services performed by
the employee may have an educational, instructional, or training aspect." Id. As a specific example
of a full-time employee, the regulation lists a medical
resident whose "normal work schedule, which in-
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cludes services having an educational, instructional,
or training aspect, is 40 hours or more per week." Id.
§ 31.3121(b)(10)-2(e), Ex. 4.
4. Mayo and the University filed separate tax refund actions in the District of Minnesota that challenged the Treasury Department’s attempt to use the
full-time employee regulation to categorically exclude
their medical residents from the Student Exemption.
The district court invalidated that regulation.
In Mayo’s suit, the district court concluded "that
the term ’student’ is not ambiguous" because it "is
well defined and commonly understood outside the
context of the Student Exclusion." Pet. App. 39a. It
found the government’s contrary position to be "quite
puzzling" because, "in Mayo I, this Court expressly
determined that the Student Exclusion was not ambiguous and cited to an extensive factual record as to
... why medical residents qualify for the ’student’
exclusion from FICA taxation." Id. at 31a n.3 (citing
Mayo I, 282 F. Supp. 2d at 1007, 1013-18). The district court explained that the "full-time employee exception arbitrarily narrows [the ordinary definition
of ’student’] by providing that a ’full-time’ employee
is not a ’student’ even if the educational aspect of an
employee’s service predominates over the service aspect." Id. at 40a.
The district court applied that holding in the
University’s suit, and concluded that medical residents at the University, like those at Mayo, are "students" within the meaning of the Student Exemption. Pet. App. 65a.
5. The Eighth Circuit heard the government’s
appeals together and reversed in a single opinion.
Acknowledging that the case presented a "difficult
issue," the court of appeals held that the full-time
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employee regulation is valid under Chevron U.S.A.,
Inc. v. Natural Resources Defense Council, Inc., 467
U.S. 837 (1984), because the term "student" is ambiguous and the full-time employee regulation is a
reasonable interpretation of the statutory Student
Exemption. Pet. App. 12a, 18a. In so holding, the
panel expressly acknowledged that "four of our sister
circuits have recently declared, in cases arising under the former regulations, that the student exception statute is unambiguous" and can include medical residents enrolled in medical residency programs
and regularly attending classes. Id. at 9a (citing
United States v. Mem’l Sloan-Kettering Cancer Ctr.,
563 F.3d 19, 27 (2d Cir. 2009); United States v. Detroit Med. Ctr., 557 F.3d 412, 417-18 (6th Cir. 2009);
Univ. of Chi. Hosps. v. United States, 545 F.3d 564,
567 (7th Cir. 2008); United States v. Mount Sinai
Med. Ctr. of Fla., Inc., 486 F.3d 1248, 1251-56 (llth
Cir. 2007)). The Eighth Circuit conceded that, "[i]f
that interpretation of the statute is correct, we must
affirm." Id.
The Eighth Circuit nevertheless expressly rejected the decisions of the Second, Sixth, Seventh,
and Eleventh Circuits. Pet. App. 10a. According to
the Eighth Circuit, those courts’ "interpretation of
[the Student Exemption] ... cannot be correct" because the Student Exemption is ambiguous and can
reasonably be construed as categorically excluding
all full-time employees, including medical residents.
Id. "[W]hen the context is a provision of the Internal
Revenue Code," the court asserted, "a Treasury
Regulation interpreting the words is nearly always
appropriate." Id. at 12a.
The Eighth Circuit denied rehearing en banc
over the dissents of Judge Melloy and Judge Shepherd. Pet. App. 67a.
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REASONS FOR GRANTING THE PETITION
The Eighth Circuit’s holding that the statutory
term "student" in FICA’s Student Exemption is ambiguous and can be narrowed by the Treasury Department to categorically exclude all medical residents and other full-time employees directly conflicts
with the decisions of four other circuits. See, e.g.,
United States v. Mem’l Sloan-Kettering Cancer Ctr.,
563 F.3d 19, 27 (2d Cir. 2009); United States v. Detroit Med. Ctr., 557 F.3d 412, 417-18 (6th Cir. 2009).
The Eighth Circuit itself acknowledged that the Second, Sixth, Seventh, and Eleventh Circuits have each
held that the Student Exemption unambiguously encompasses medical residents who otherwise satisfy
the Exemption’s statutory criteria. Pet. App. 9a.
The Eighth Circuit nevertheless upheld the full-time
employee regulation because it concluded that those
circuits’ interpretation of the Student Exemption
"cannot be correct." Id. at 10a.
As a result of this conflict, medical residency
programs and their residents are liable for Social Security taxes in the Eighth Circuit, are exempt from
those taxes in the Second, Sixth, Seventh, and Eleventh Circuits (if the residents otherwise satisfy the
Student Exemption’s statutory requirements), and
are left in a state of uncertainty regarding their tax
obligations in other circuits. Only this Court can authoritatively resolve this frequently recurring question that has generated what the Eighth Circuit described as an "avalanche" of costly and protracted
litigation. Pet. App. 3a.
The Eighth Circuit’s holding also conflicts with
this Court’s decision in Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984). The statutory term "student" unambiguously
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encompasses medical residents who are enrolled in a
residency program sponsored by a school, college, or
university and who are pursuing their medical training through a curriculum that includes classroom
instruction, reading assignments, and hands-on patient care. The Eighth Circuit’s reasoning that an
otherwise commonly understood term is presumed to
be ambiguous when used in a tax statute effectively
nullifies the first step of Chevron analysis in tax
cases and conflicts with numerous decisions of this
Court invalidating tax regulations as contrary to the
plain language of a statute. See, e.g., Rowan Cos. v.
United States, 452 U.S. 247, 263 (1981). Moreover,
even if the Student Exemption were ambiguous, it
would be arbitrary and unreasonable for the Treasury Department to categorically exclude all full-time
employees from the definition of "student" without
regard to whether those employees are pursuing a
course of study through their employment.
The staggering financial implications of the
Eighth Circuit’s decision underscore the need for this
Court’s review. As the government itself has acknowledged, the question of the Student Exemption’s
application to medical residents involves billions of
dollars in pending refund claims and hundreds of
millions of dollars per year in taxes. Br. of the
United States at i, Regents of Univ. of Minn. (No. 082193). This Court should grant certiorari to resolve
the irreconcilable circuit split on this question of exceptional importance to the Nation’s medical residency programs and medical residents.
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I.

THE DECISION BELOW CONFLICTS WITH THE
DECISIONS OF FOUR OTHER CIRCUITS.

This Court’s review is warranted because the
Eighth Circuit’s holding that medical residents can
be categorically excluded from FICA’s Student Exemption directly conflicts with the decisions of four
other circuits and creates intolerable disuniformity
and uncertainty on a tax issue that should be governed by a single, nationwide standard.
A. The Second, Sixth, Seventh, and Eleventh
Circuits have all held that the Student Exemption
unambiguously includes medical residents who are
enrolled in and regularly attending classes at a
school, college, or university--even if they spend
more than forty hours per week providing patient
care.
In United States v. Mount Sinai Medical Center
of Florida, Inc., 486 F.3d 1248 (llth Cir. 2007), the
Eleventh Circuit squarely held that "the statutory
language of [FICA’s Student Exemption] is not ambiguous" and that, under the plain statutory language, "the services performed by medical residents
are not categorically ineligible for the student exemption from FICA taxation." Id. at 1249-50, 1251.
"Whether a medical resident is a ’student,’" the Eleventh Circuit explained, "depend[s] on the nature of
the residency program" and a "case-by-case analysis"
of whether the program’s medical residents satisfy
the Student Exemption’s statutory criteria. Id. at
1252, 1253. Declining "to create an ambiguity where
there is none," the court explicitly "reject[ed] the
government’s assertion that courts should defer to a
’bright-line’ rule that medical residents can never be
exempted from FICA taxation as students." Id. at
1252, 1253. "If Congress had wanted to make medi-
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cal residents ineligible for the student exemption,"
the Eleventh Circuit concluded, "it could have easily
crafted a specific exclusion." Id. at 1252.
The Seventh Circuit reached the same conclusion
in University of Chicago Hospitals v. United States,
545 F.3d 564 (7th Cir. 2008), where it held that
"there is nothing in [FICA’s Student Exemption] itself that categorically excludes medical residents
from eligibility for the student exception." Id. at 567.
The Seventh Circuit explained that the "student exception unambiguously does not categorically exclude
medical residents as ’students’ potentially eligible for
exemption from payment of FICA taxes," and labeled
the interpretation advanced by the government-"that the student exception is categorically inapplicable to residents"--"textually untenable." Id. at
565, 567 (emphasis in original). In contrast with the
government’s categorical approach, the Seventh Circuit endorsed "a case-by-case analysis ... to determine whether medical residents qualify for the
statutory exemption from FICA taxation." Id. at 570.
Similarly, in United States v. Detroit Medical
Center, 557 F.3d 412 (6th Cir. 2009), the Sixth Circuit rejected the government’s argument "that as a
per se matter a resident can never be a student"
within the meaning of the Student Exemption. Id. at
418. Like the Seventh and Eleventh Circuits, the
Sixth Circuit held that the Student Exemption instead mandates a case-by-case approach and that,
"[t]o determine whether the doctors in ... [a] residency program are students, we thus need to know
what the residents in the program do and under
what circumstances." Id. at 417-18.
Finally, in United States v. Memorial SloanKettering Cancer Center, 563 F.3d 19 (2d Cir. 2009),
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the Second Circuit "agree[d] with the Sixth, Seventh,
and Eleventh Circuits that the [Student Exemption]
is unambiguous and that whether medical residents
are ’students’... is a question of fact, not a question
of law." Id. at 27. Quoting the Seventh Circuit, the
court held that the Student Exemption "’unambiguously does not categorically exclude medical residents from eligibility for the student exception.’" Id.
at 28 (quoting Univ. of Chi. Hosps., 545 F.3d at 570).
Indeed, the Second Circuit emphasized in at least
five places throughout its opinion that the Student
Exemption unambiguously encompasses medical
residents who satisfy the statutory eligibility requirements. See, e.g., id. ("the student exception is
unambiguous"); id. ("we find the statute unambiguous").
B. The Eighth Circuit’s holding in the decision
below directly conflicts with the holdings of the Second, Sixth, Seventh, and Eleventh Circuits. Acknowledging that "four of [its] sister circuits have recently declared.., that the student exception statute
is unambiguous" and can include medical residents
enrolled in medical residency programs and regularly attending classes, the Eighth Circuit declared
that those decisions "cannot be correct." Pet. App.
9a-10a. According to the Eighth Circuit, the fulltime employee regulation’s categorical exclusion of
all medical residents "is a permissible interpretation
of the statutory student exception" because words
(like "student") that have a "common or plain meaning in other contexts" are nearly always ambiguous
"when the context is a provision of the Internal
Revenue Code." Id. at 10a, 18a. Having identified a
purported ambiguity in the text of the Student Exemption, the Eighth Circuit concluded that the narrow interpretation of "student" in the full-time em-
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ployee regulation is reasonable because it allegedly
"harmonizes ... with the plain language of the statute" and is consistent with Congress’s legislative objectives. Id. at 13a (internal quotation marks omitted) .2
The government itself has acknowledged the existence of this conflict between the decisions of the
four circuits that have held the Student Exemption
to be unambiguous, and the Eighth Circuit’s holding
that the Student Exemption is ambiguous and can
reasonably be interpreted to categorically exclude all
medical residents. See Br. of the United States at
42, Regents of Univ. of Minn. (No. 08-2193) ("[t]he
taxpayer’s position (that residents are not per se ineligible, but that the question depends on the facts
and circumstances to be established at trial) has
been accepted not only by the court in Mayo I (which
2 While conceding that it would be required to "affirm" the
district court’s decisions "[i]f th[e] interpretation of the" Student
Exemption adopted by the Second, Sixth, Seventh, and Eleventh Circuits "is correct" (Pet. App. 9a), the Eighth Circuit also
cryptically suggested in a footnote that those decisions were
distinguishable because they "did not address the validity of the
amended regulations, which in [its] view raises an entirely different issue." Id. at 9a n.2. The Eighth Circuit’s effort to distinguish the four prior circuit court decisions is ineffectual because each of those decisions held that the language of the Student Exemption is unambiguous and cannot be narrowed to
categorically exclude medical residents. See, e.g., Univ. of Chi.
Hosps., 545 F.3d at 565; Mem’l Sloan-Kettering Cancer Ctr., 563
F.3d at 28. As the Eighth Circuit recognized in other parts of
its opinion, that reasoning compels invalidation of the full-time
employee regulation (and conflicts with the Eighth Circuit’s
decision upholding that provision) because the regulation arbitrarily and unreasonably excludes all medical residents and
other full-time employees from the unambiguous scope of the
Student Exemption. Pet. App. 9a-10a.
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tried the case to conclusion), but in decisions reserving the matter for trial," including "United States v.
Mt. Sinai Med. Ctr. of Fla., 486 F.3d 1248 (11th Cir.
2007)").
In light of this irreconcilable conflict, medical
residency programs and their residents in different
parts of the country are subject to different Social
Security tax obligations. In the Eighth Circuit, all
medical residency programs and their residents are
obligated to pay Social Security taxes. In contrast, in
the Second, Sixth, Seventh, and Eleventh Circuits,
medical residency programs and their residents are
exempt from Social Security taxes under the Student
Exemption as long as the residents are enrolled in
and regularly attending classes at a school, college,
or university. And, in the remaining circuits, medical residency programs and their residents are left in
a state of uncertainty regarding the rule of law that
will be used to evaluate their Social Security tax obligations.
The imposition of such divergent tax burdens on
similarly situated taxpayers is flatly at odds with the
"uniformity" that is a "cardinal principle" of the federal "tax scheme." United States v. Gilbert Assocs.,
Inc., 345 U.S. 361, 364 (1953); see also United States
v. Lee, 455 U.S. 252, 261 (1982). This Court’s review
is necessary to restore that "uniformity" by establishing a single, nationally applicable rule of law for determining whether medical residents and other fulltime employees are eligible for the Student Exemption.
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II.

THE DECISION BELOW CONFLICTS WITH
THIS COURTgS PRECEDENT.

The extraordinary level of deference that the
Eighth Circuit afforded to the Treasury Department’s full-time employee regulation also conflicts
with this Court’s decision in Chevron U.S.A., Inc. v.
Natural Resources Defense Council, Inc., 467 U.S.
837 (1984). That decision requires courts reviewing
agency regulations to determine first whether "Congress has directly spoken to the precise question at
issue" and, then, if the relevant statute is found to be
ambiguous, to determine whether the agency’s interpretation of the statute is reasonable. Id. at 842.
The Eighth Circuit’s decision misapplies both steps
of the Chevron framework.
The Eighth Circuit’s holding that the term "student" in FICA’s Student Exemption is ambiguous
disregards the statute’s plain language. The text of
the Student Exemption is clear and unequivocal: It
exempts from Social Security taxation all compensation for "service performed in the employ of a school,
college, or university" by a "student who is enrolled
and regularly attending classes at such school, college, or university." 26 U.S.C. § 3121(b)(10). As the
Second, Sixth, Seventh, and Eleventh Circuits have
held, the term "student" in the Student Exemption is
not ambiguous. See Mem’l Sloan-Kettering Cancer
Ctr., 563 F.3d at 27; Detroit Med. Ctr., 557 F.3d at
417-18; Univ. ofChi. Hosps., 545 F.3d at 567; Mount
Sinai Med. Ctr. of Fla., Inc., 486 F.3d at 1251-56.
Rather, "student" is a "common word.., intended to
have its usual and ordinary meaning of a person
pursuing studies at an appropriate institution." Detroit Med. Ctr., 557 F.3d at 417-18; see also Webster’s
New International Dictionary 2502 (2d ed. 1954) (a
"student" is a "person engaged in study ...
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esp[ecially], one who attends a school"); Oxford Universal Dictionary 2049-50 (3d ed. 1955) (a "student"
engages in "study" by applying the mind "to the acquisition of learning, whether by means of books, observation, or experiment").
Medical residents who are enrolled in a school,
college, or university and furthering their medical
training by following a curriculum of classroom lectures, reading assignments, and hands-on patient
care are unambiguously "students" within the meaning of the Student Exemption because they are engaged in a course of study that provides them with
the skills and knowledge necessary to pursue their
chosen profession.
The Eighth Circuit, however, held that a term in
a tax statute is almost always ambiguous, even when
the term has "a common or plain meaning in other
contexts." Pet. App. 10a. The Eighth Circuit’s extreme level of deference to tax regulations and refusal to adhere to the plain statutory language used
by Congress effectively eliminates the first step of
Chevron analysis in tax cases. It also squarely conflicts with the numerous decisions in which this
Court has invalidated tax regulations that it held to
be contrary to plain statutory language. See Rowan
Cos. v. United States, 452 U.S. 247, 263 (1981) (invalidating Treasury Department regulations that
conflicted with the "plain language" of the controlling
tax statutes); Maass v. Higgins, 312 U.S. 443, 447
(1941) (invalidating the Treasury Department’s estate tax regulation because it "is an unwarranted extension of the plain meaning of the statute and cannot, therefore, be sustained").
Moreover, even if the Second, Sixth, Seventh,
and Eleventh Circuits were wrong when they con-
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cluded that the Student Exemption is unambiguous,
the Eighth Circuit nevertheless misapplied Chevron’s second step because the Treasury Department’s
full-time employee regulation is an unreasonable interpretation of the statute. The regulation provides
that, when determining "student" status, the educational aspect of an employee’s service must automatically be disregarded when the employee works
more than forty hours per week. The result is an arbitrary bright-line rule that gives controlling weight
to the number of hours worked by a full-time employee even when all the work performed by the employee is for educational purposes. But the fact that
medical residents spend long hours developing their
medical abilities through hands-on patient care does
not detract from the fact that they are engaged in a
course of study to expand their knowledge and hone
their skills. As the Second, Sixth, Seventh, and Eleventh Circuits have recognized, the "student" status of
medical residents should not turn upon the number
of hours they devote to patient care but instead on
"what the residents in the program do and under
what circumstances." Detroit Med. Ctr., 557 F.3d at
417-18. The Treasury Department’s categorical exclusion of all medical residents and other full-time
employees is arbitrary and unreasonable, and should
be rejected by this Court.
III. THE EIGHTH CIRCUIT’S ERRONEOUS
INTERPRETATION OF THE STUDENT
EXEMPTION RAISES ISSUES OF
EXCEPTIONAL IMPORTANCE TO MEDICAL
RESIDENCY PROGRAMS AND THEIR
RESIDENTS.

This Court should grant review and authoritatively interpret the scope of FICA’s Student Exemp-
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tion because that question has far-reaching implications for the Nation’s 8,000 residency programs and
100,000 medical residents.
The question of the Student Exemption’s application to medical residents "is an issue of great administrative and fiscal importance, involving, for medical
residents nationwide, at least $2.1 billion in pending
refund claims and an estimated $700 million per
year in taxes." Br. of the United States at i, Regents
of Univ. of Minn. (No. 08-2193). It should come as no
surprise, then, that litigation on this issue has "exploded across the country" and that medical residency programs and their residents have "fil[ed] ...
more than 7,000 claims with the IRS." Pet. App. 3a,
4a. There is no uniform rule of law, however, to apply to these pending refund claims. As a result of the
Eighth Circuit’s arbitrary and unreasonable interpretation of the Student Exemption, medical residency programs and their residents in the Eighth
Circuit are subject to tens of millions of dollars in
annual Social Security tax obligations that Congress
never intended to impose and that similarly situated
taxpayers in the Second, Sixth, Seventh, and Eleventh Circuits are not required to pay.
In fact, the implications of the Eighth Circuit’s
decision extend well beyond medical residency programs and medical residents. As the Eighth Circuit
acknowledged, "the amended regulations" promulgated by the Treasury Department in 2005 apply to
all full-time employees and therefore "cover a
broad[] range of issues" in addition to the application of the Student Exemption to medical residents.
Pet. App. 6a. According to the Treasury Department,
the question whether full-time employees are categorically ineligible for the Student Exemption "also
applies to services performed by employees in other
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fields, particularly regulated fields, where on the job
training is often required to gain licensure." Student
FICA Exception, 69 Fed. Reg. 8604, 8605 (Feb. 25,
2004). The issue therefore "has significant social security benefits and FICA tax implications" for employers and employees outside the medical residency
setting. Id.
In light of the "significant... tax implications" of
this frequently recurring issue--and the direct and
acknowledged conflict that it has generated among
the circuits--there are compelling reasons for this
Court to grant review. See Fid. Fed. Bank & Trust v.
Kehoe, 547 U.S. 1051, 1051 (2006) ("enormous potential liability, which turns on a question of federal
statutory interpretation, is a strong factor in deciding whether to grant certiorari") (Scalia, J., concurring in denial of certiorari).
CONCLUSION
For the foregoing reasons, the petition for a writ
of certiorari should be granted.
Respectfully submitted.
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QUESTION PRESENTED
Pursuant to 26 U.S.C. 3121(b)(10), "service performed in the employ of a school, college, or university"
by a "student who is enrolled and regularly attending
classes at such school, college, or university" is exempt
from tax under the Federal Insurance Contributions Act
(FICA), 26 U.S.C. 3101 et seq. The question presented
is as follows:
Whether the Department of the Treasury validly
amended its regulations, 26 C.F.R. 31.3121(b)(10)2(d)(3)(iii), to provide that full-time employees are not
"students" for purposes of the FICA tax exemption contained in 26 U.S.C. 3121(b)(10).
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OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-19a)
is reported at 568 F.3d 675. The opinion of the district
court in Mayo Foundation for Medical Education &
Research v. United States (Pet. App. 20a-46a) is reported at 503 F. Supp. 2d 1164. The opinion of the district court in Regents of the University of Minnesota v.
United States (Pet. App. 47a-65a) is unreported but is
available at 2008 WL 906799.
JURISDICTION

The judgment of the court of appeals was entered on
June 12, 2009. A petition for rehearing was denied on
September 17, 2009 (Pet. App. 66a-67a). On December
7, 2009, Justice Alito extended the time within which to
(1)

2
file a petition for a writ of certiorari to and including
January 15, 2010, and the petition was filed on January
14, 2010. The jurisdiction of this Court is invoked under
28 U.S.C. 1254(1).
STATEMENT

This case concerns the validity of a recent amendment to regulations of the Department of the Treasury
governing the "student" exception to coverage under the
Federal Insurance Contributions Act (FICA), 26 U.S.C.
3101 et seq. FICA requires employers and employees to
pay taxes on "wages" from "employment" in order to
fund the Social Security and Medicare programs. 26
U.S.C. 3101, 3102, 3111. FICA excepts from covered
"employment" service performed in the employ of a
"school, college, or university" if "such service is performed by a student who is enrolled and regularly attending classes at such school, college, or university."
26 U.S.C. 3121(b)(10).
Effective for services performed on or after April 1,
2005, the Treasury Department amended its regulations
implementing that "student" exception. T.D. 9167,
2005-1 C.B. 261. As relevant here, the amendment modified the regulations’ generally fact-based approach for
determining "student" status by adding a proviso that
employees who normally work 40 or more hours per
week are not "students" eligible for the exemption. 26
C.F.R. 31.3121(b)(10)-2(d)(3)(iii). In the first decision by
any court of appeals addressing the issue, the court below upheld the validity of this full-time employee rule.
Pet. App. la-19a.
1. Petitioners, the Mayo Foundation for Medical
Education and Research and the Mayo Clinic (collectively Mayo) and the University of Minnesota (the Uni-

versity) sponsor graduate medical education programs
for medical residents and fellows (collectively residents).
Residents are physicians who have graduated from medical school but are pursuing further training in a medical
specialty or subspecialty by providing medical and
patient-care services. Completion of a residency or fellowship program is a prerequisite to sitting for a board
examination for certification in a specialty or subspecialty. Pet. App. 2a, 22a & n.2, 48a; 07-3242 Gov’t C.A.
App. 67.
Residents are assigned to rotations involving the
performance of various medical duties in affiliated hospitals and clinics. Under the supervision of staff physicians, who also hold faculty appointments at petitioners’
medical schools, residents work between 50 and 80 hours
per week treating patients. In addition to their patientcare duties, residents attend lectures, perform research,
and participate in "teaching rounds." Residents are
compensated by "stipends" that increase with experience. During the second quarter of 2005, those stipends
ranged between $41,057 and $55,935 annually for Mayo’s
residents and between $43,647 and $55,679 (including
the resident’s share of FICA tax) for the University’s
residents. Pet. App. 19a, 22a, 48a-49a, 63a; 07-3242
Gov’t C.A. App. 71, 72; 08-2193 Gov’t C.A. App. 119, 322.
2. The current controversy has its origins in Minnesota v. Apfel, 151 F.3d 742 (8th Cir. 1998), which involved a dispute between the State of Minnesota and the
Social Security Administration (SSA) about whether the
University’s medical residents were covered by the Social Security Act, 42 U.S.C. 301 et seq. The court of appeals in that case held that the residents were not covered, based in part on the conclusion that they qualified
for the Social Security Act’s "student" exception in 42
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U.S.C. 418(c)(5). Apfel, 151 F.3d at 747-748. The court
rejected the SSA’s position that medical residents were
categorically ineligible for "student" status. The court
reasoned that "[t]he bright-line rule" advocated by the
SSA was "inconsistent with the approach set forth" in
the SSA’s regulation implementing the exception, 20
C.F.R. 404.1028(c), "which contemplate[d] a case-bycase examination" of the "individual’s relationship with
a school." Apfel, 151 F.3d at 748.
After the decision in Apfel, Mayo brought suit seeking a refund of FICA taxes it had paid on behalf of its
residents, arguing that the residents qualified for the
"student" exception to FICA in 26 U.S.C. 3121(b)(10).
See United States v. Mayo Found. for Med. Ed’uc. &
Research, 282 F. Supp. 2d 997 (D. Minn. 2003) (Mayo I).
At that time, the Treasury Regulations implementing
that exception provided that an employee’s status as a
"student" should be determined "on the basis of the relationship of such employee with the organization for
which the services are performed," and that an employee was a "student" if he performed the services "as
an incident to and for the purpose of pursuing a course
of study at such school, college, or university." 26
C.F.R. 31.3121(b)(10)-2(c) (2003). The district court in
Mayo I rejected the government’s contention that residents were categorically ineligible for the "student" exception. The court held that, under the Eighth Circuit’s
decision in Apfel, the Treasury Regulations implementing the FICA exception, like the SSA’s Social Security
Act regulation, should be construed to require a case-bycase examination of "student" status. 282 F. Supp. 2d at
1005-1007. Based on that case-specific examination, the
court concluded that Mayo’s residents qualified for
FICA’s "student" exception. Id. at 1015-1018.
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The Treasury Department subsequently amended its
regulations governing FICA’s "student" exception to
clarify how the exception applies to situations involving
on-the-job training, where work and study "are to some
extent intermingled." 69 Fed. Reg. 8605 (2004). Inter
alia, the amended regulations "clarif[y] who is a student
enrolled and regularly attending classes for purposes of
[S]ection 3121(b)(10)." Id. at 8606; see T.D. 9167, supra.
The amended regulations, which are effective for
services performed on or after April 1, 2005, 26 C.F.R.
31.3121(b)(10)-2(f), retain the general approach of the
prior regulations, under which student status depends
on "the relationship" between the employee and the employer and is limited to employees who perform services
"incident to and for the purpose of pursuing a course of
study," 26 C.F.R. 31.3121(b)(10)-2(d)(3)(i). The amended regulations clarify, however, that this standard is
satisfied only if "[t]he educational aspect of the relationship between the employer and the employee, as compared to the service aspect," is "predominant," and that
"[t]he evaluation of the service aspect of the relationship
is not affected by the fact that the services performed by
the employee may have an educational, instructional, or
training aspect." Ibid.
The amended regulations further provide that, although an employee’s relationship with an employer is
generally evaluated based upon all the relevant facts
and circumstances, that case-by-case analysis does not
apply to "a full-time employee," i.e. an employee whose
normal work schedule is 40 hours or more per week. 26
C.F.R. 31.3121(b)(10)-2(d)(3)(iii). Instead, the regulations establish a categorical rule that "[t]he services of
a full-time employee are not incident to and for the purpose of pursuing a course of study." Ibid. The regula-
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tions include several examples to illustrate their application, including the example of a medical resident who
is normally scheduled to work at least 40 hours per
week. The discussion accompanying that example explains that such a resident is a full-time employee and is
therefore ineligible for the "student" exception, even
though some of the services that he performs have an
educational, instructional, or training aspect. 26 C.F.R.
31.3121(b)(10)-2(e), Example 4.
3. After the amended regulations took effect, petitioners brought suits in the District Court for the District of Minnesota, challenging the validity of the regulations and seeking a refund of FICA taxes they had paid
for their residents during the second quarter of 2005.
The district court struck down the full-time employee
rule in Mayo’s case (Pet. App. 38a-43a) and then followed that ruling in the University’s case (id. at 54a).
In its opinion in Mayo’s case, the district court disagreed with the government’s contention "that the deftnition of ’student’ is ambiguous" and "that a rule categorically denying student status to a full-time employee
is a permissible and reasonable interpretation." Pet.
App. 38a. The court concluded instead that "[t]he word
’student’ is well defined and commonly understood outside the context of the Student Exclusion," noting that
the dictionary definition is "an individual who engages
in ’study’ and is ’enrolled in a class or course in a school,
college, or university.’" Id. at 39a (quoting Webster’s
Third New International Dictionary of the E~glish
Language 2268 (1981)). The court did not take issue
with the regulations’ longstanding provision that the
services must be performed "incident to and for the purpose of pursuing a course of study." Ibid. (quoting 26
C.F.R. 31.3121(b)(10)-2(d)(3)(i)). Nor did the court dis-

pute the validity of the amended regulations’ clarification that the educational aspect of the relationship between the student and the employer must predominate
over the service aspect. Ibid.
Instead, the district court observed that "[a] natural
reading of the full text in which the term ’student’ appears demonstrates that an employee is a ’student’ so
long as the educational aspect of his service predominates over the service aspect of the relationship with his
employer." Pet. App. 39a. The court concluded that
"[t]he full-time employee exception arbitrarily narrows
this definition by providing that a ’full-time’ employee is
not a ’student’ even if the educational aspect of an employee’s service predominates over the service aspect."
Id. at 40a. Because the court had already decided in
Mayo I that Mayo’s residents qualify as students under
the prior regulation, the court ruled that Mayo was entitled to a refund of the FICA taxes at issue. Id. at 46a.
In the University’s case, the district court noted that
it had already ruled, in Mayo’s case, that the full-time
employee rule is invalid. Pet. App. 54a. The court went
on to conclude that the University’s residents are "students" "enrolled" (id. at 60a-62a) and "regularly attending classes" (id. at 62a-64a) who treated patients "incident to and for the purpose of pursuing a course of
study" (id. at 64a-65a). Accordingly, the court ruled
that the University was entitled to a refund of the FICA
taxes at issue. Id. at 65a.
4. The court of appeals reversed the district court’s
judgments. Pet. App. la-19a. The court of appeals observed that a Treasury Regulation is valid and entitled
to deference if the statutory provision that it interprets
is "ambiguous with respect to the specific issue" and the
regulation "is based on a permissible construction of the

statute." Id. at 8a (quoting Chevron U.S.A. Inc. v.
NRDC, 467 U.S. 837, 843 (1984)). The court recognized
that "four of [its] sister circuits ha[d] recently declared,
in cases arising under the former regulations," that "the
student exception statute is unambiguous" and "does not
limit the types of services that qualify for the exemption." Id. at 9a (quoting United States v. Mount Sinai
Med. Ctr. of Fla., Inc., 486 F.3d 1248, 1252 (11th Cir.
2007), and citing United States v. Memorial SloanKettering Cancer Ctr., 563 F.3d 19, 27 (2d Cir. 2009),
United States v. Detroit Med. Ctr., 557 F.3d 412, 417418 (6th Cir. 2009), and University of Chi. Hosps. v.
United States, 545 F.3d 564, 567 (7th Cir. 2008)). The
court observed, however, that, "[v]iewed narrowly,"
those decisions "held only that the statute as construed
in the prior regulations precluded the government’s
contention that payments to medical residents are categorically ineligible for the student exception." Id. at 9a
n.2. The court of appeals emphasized that the courts
deciding the prior cases "did not address the validity of
the amended regulations," and it stated that petitioners’
current challenge to those regulations "raises an entirely different issue." Ibid.
To the extent that the other circuits had suggested
that any Treasury Regulation clarifying the meaning of
the term "student" in Section 3121(b)(10) is necessarily
invalid because that term has an established common
meaning, the court of appeals rejected that approach.
Pet. App. 9a-11a. The court observed that this Court
has frequently upheld Treasury Regulations interpreting terms that have a plain or common meaning in other
contexts on the ground that their meaning as used in tax
statutes is not clear. Id. at 11a. The court of appeals
noted that Section 3121(b)(10) further requires that the

student be "enrolled and regularly attending classes."
Ibid. In the court’s view, that phrase is susceptible to an
interpretation that "limits the student exception to services that are subordinate to the student’s educational
activities." Ibid. Stressing that "words must be construed in context," the court held that "the statute is
silent or ambiguous on the question" whether residents
working full-time are "student[s]." Id. at 12a.
The court of appeals next held that the amended regulations’ definition of the term "student" as excluding
individuals who work full-time "is a permissible interpretation of the statute." Pet. App. 12a. Examining the
history of the FICA exemptions, including the legislative record surrounding their enactment and amendment, the court concluded that the "exceptions were
directed to part-time workers," and that "the full-time
employee limitation in the amended regulation is [therefore] consistent with the origin and purpose of the student exception." Id. at 15a. The court also noted that
the Commissioner of Internal Revenue has consistently
taken the position that the "student" exception does not
encompass full-time employees. Id. at 17a. The court
further observed that, although the courts in Apfel and
Mayo I had applied the prior "regulation in a contrary
manner, * * * the Commissioner responded with
amended regulations more specifically articulating the
underlying policy." Ibid. Relying on this Court’s repeated holdings that "agencies may validly amend regulations to respond to adverse judicial decisions, * * *
so long as the amended regulation is a permissible interpretation of the statute" (id. at 17a-18a), the court of
appeals concluded that the amended Treasury Regulations are valid. Id. at 19a.
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ARGUMENT

The decision of the court of appeals is correct and
does not conflict with any decision of this Court or another court of appeals. Indeed, the court below is the
first and only court of appeals to address the validity of
the full-time employee rule contained in the amended
Treasury Regulations. This Court’s review is not warranted.
1. As the court of appeals correctly held (Pet. App.
8a-19a), the amended regulations’ full-time employee
rule is a permissible interpretation of the "student" exception to FICA tax in 26 U.S.C. 3121(b)(10). The statute does not unambiguously resolve the question whethera full-time worker may qualify as a "student * * *
enrolled and regularly attending classes," ibid., and the
Treasury Department reasonably resolved that ambiguity by determining that a full-time worker does not qualify, 26 C.F.R. 31.3121(b)(10)-2(d)(3)(iii). The amended
regulation is therefore entitled to deference under Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984). See Pet.
App. 8a (quoting Chevron, 467 U.S. at 842-843); id. at 8a19a (applying Chevron to the issue in this case).
First, the statute does not clearly resolve whether a
full-time employee may qualify as a "student." See Pet.
App. 8a-12a. Although the term can have a broader
meaning, the word "student" is most commonly used to
refer to a pupil receiving formal instruction in an academic setting, not a full-time employee who learns by
doing. See, e.g., Random House Webster’s Unabridged
Dictionary 1888 (2d ed. 2001) ("a person formally engaged in learning, esp. one enrolled in a school or college; pupil"). That understanding is reinforced by the
surrounding statutory language, which requires that the
individual be "enrolled" at a "school, college, or univer-
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sity." 26 U.S.C. 3121(b)(10). And by requiring that the
individual be "regularly attending classes," ibid. (emphasis added), that surrounding language also suggests
the appropriateness of a temporal limit on the number
of hours that the individual may work. The possibility
that the term "student" does not include full-time workers is also supported by the overarching purpose of
FICA, because exempting full-time workers from FICA
taxes would undermine the statutory goal of collecting
contributions during an employee’s entire working career in order to fund benefits in retirement.
Second, the Treasury Department’s determination
that the "student" exception does not apply to full-time
employees is reasonable. See Pet. App. 12a-19a. As just
discussed, that limitation is consistent with the surrounding statutory language and furthers FICA’s underlying goals. Moreover, as the court of appeals observed, the full-time employee limitation "is consistent
with the origin and purpose of the student exception."
Id. at 15a. The legislative record surrounding the enactment and amendment of the FICA exemptions demonstrates that Congress intended to exempt only "parttime" or "intermittent" work, for "nominal" wages,
where the attendant loss of benefits is inconsequential
and not worth the trouble of administration. See H.R.
Rep. No. 728, 76th Cong., 1st Sess. 18 (1939); S. Rep.
No. 734, 76th Cong., 1st Sess. 19 (1939); see also H.R.
Rep. No. 1300, 81st Cong., 1st Sess. 12 (1949); S. Rep.
No. 1669, 81st Cong., 2d Sess. 15 (1950). And, as the
court of appeals also observed, "the historical record
reflects a consistent substantive policy" (Pet. App. 17a)
of not extending the exception to full-time employees.
See also Johnson City Med. Ctr. v. United States, 999
F.2d 973 (6th Cir. 1993) (upholding a Revenue Ruling

12
interpreting the parallel student nurse exception as precluding full-time employment).
2. Contrary to petitioners’ contention (Pet. 12-16),
the Eighth Circuit’s decision in this case--the first and
only appellate decision to address the validity of the
amended regulations’ full-time employee rule--does not
conflict with the decision of any other court of appeals.
As the court below explained, the decisions on which
petitioners rely for their claim of conflict "did not address the validity of the amended regulations." Pet.
App. 9a n.2. See, e.g., United States v. Memorial SloanKettering Cancer Ctr., 563 F.3d 19, 25 n.2 (2d Cir. 2009)
(Sloan-Kettering) (noting that, because the amended
regulation was not applicable to the tax periods at issue,
the court "d[id] not apply or consider it"); University of
Chi. Hosps. v. United States, 545 F.3d 564, 568 (7th Cir.
2008) (noting that "the new regulation is not applicable
here"). Instead, those "decisions held only that the statute as construed in the prior regulations precluded the
government’s contention that payments to medical residents [were] categorically ineligible for the student exception." Pet. App. 9a n.2. The courts that issued those
decisions expressly relied on the fact that the prior regulations mandated a fact-specific, case-by-case approach
for determining student status. See Sloan-Kettering,
563 F.3d at 27-28; United States v. Detroit Med. Ctr.,
557 F.3d 412,417-418 (6th Cir. 2009); University of Chi.
Hosps., 545 F.3d at 568; United States v. Mount Sinai
Med. Ctr. of Fla., Inc., 486 F.3d 1248, 1252 n.2 (llth Cir.
2007) (Mount Sinai).
Petitioners nonetheless contend that the decisions of
the other circuits conflict with the decision below because some of the earlier decisions stated that the text
of 26 U.S.C. 3121(b)(10) is "not ambiguous." Pet. 12
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(quoting Mount Sinai, 486 F.3d at 1251). But even if
some statements in the earlier cases were inconsistent
with the analysis of the court below, such inconsistency
would not warrant this Court’s intervention because this
Court "reviews judgments, not statements in opinions."
Black v. Cutter Labs., 351 U.S. 292, 297 (1956). In any
event, there is no conflict between the statements in the
earlier cases and the decision of the court of appeals
here. In describing the statute as "not ambiguous," the
courts in the prior cases meant only that the statute unambiguously "does not limit the types of services that
qualify for the exemption" and therefore does not categorically exempt medical residents qua medical residents. Mount Sinai, 486 F.3d at 1251-1252 (emphasis
added); see University ofChi. Hosps., 545 F.3d at 567
(agreeing with Mount Sinai); Sloan-Kettering, 563 F.3d
at 27 (agreeing with Mount Sinai and University of Chi.
Hosps.); Detroit Med. Ctr., 557 F.3d at 417 (relying on
Mount Sinai). The earlier decisions expressed no opinion on the question addressed by the court below-whether the term "student" includes full-time employees. The courts that issued those decisions had no occasion to address that question because the Treasury Regulations in effect at the time did not treat full-time employees as categorically excluded from the student exception.1
1 Petitioners are also incorrect in contending that"[t]he government
itself has acknowledged the existence of [a] conflict" between the decision below and the earlier cases. Pet. 15. The quotation on which petitioners base that contention is from the government’s opening brief
in the University’s appeal in this case. Because that brief preceded the
decision below, the government’s statement cannot possibly be conceding a conflict. The quotation from the government’s brief simply acknowledges that earlier cases had rejected the government’s argument
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Petitioners are also wrong in contending (Pet. 16)
that the decision below will cause taxpayers in different
parts of the country to be subject to different FICA tax
obligations. All services performed on or after April 1,
2005, are governed by the new regulations, which provide that full-time employees are ineligible for the "student" exception. That full-time employee rule applies to
taxpayers in every judicial circuit. Because no other
court has addressed the validity of the amended Treasury regulations, there is no basis for concluding that
similarly-situated medical residents who perform fulltime employment in other circuits will be exempt from
FICA taxes.2
3. Petitioners’ contention (Pet. 17-18) that the decision below conflicts with Chevron is likewise without
merit. As discussed above (see pp. 10-12, supra), the
court of appeals correctly applied the Chevron analysis
to the issue presented in this case. In any event, petitioners’ assertion that the court below "misapplie[d]"
(Pet. 17) that settled framework in this particular case
does not warrant the Court’s review.
Petitioners’ contention that the court of appeals
adopted an "extreme level of deference to tax regulathat medical residents as an occupational class are per se ineligible for
the student exception. See 08-2193 Gov’t C.A. Br. 42 n.7.
2 Taxpayers throughout the country are also now subject to a uniform rule for services performed before April 1, 2005. On March 2,
2010, the Internal Revenue Service announced that it had made an administrative determination to accept the position (reflected in the decisions of the Second, Sixth, Seventh, and Eleventh Circuits on which petitioners rely) that medical residents are exempt from FICA taxes for
tax periods covered by the prior regulations. See I.R.S. News Release
IR-2010~25 (Mar. 2, 2010), http://www.irs.gov/pub/irs-tege/nr-2010_25.
pdf.
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tions" is mistaken. Pet. 18. The court simply observed
that the complexities of the Internal Revenue Code frequently give rise to a need for regulatory interpretation,
even of terms that have a common meaning in other contexts. Pet. App. 10a-12a. That observation is borne out
by numerous decisions of this Court upholding regulatory definitions of statutory terms that had ostensibly
common meanings. See Cottage Savings Ass’n v. Commissioner, 499 U.S. 554,559-561 (1991) ("disposition of
property"); National Muffler Dealers Ass’n v. United
States, 440 U.S. 472, 476 (1979) ("business league");
United States v. Correll, 389 U.S. 299, 304 (1967)
("meals and lodging . . . away from home"); Magruder
v. Washington, Balt. & Annapolis Realty Corp., 316
U.S. 69, 73 (1942) ("carrying on or doing business"); Helvering v. Reynolds, 313 U.S. 428, 433 (1941) ("acquisition").
Contrary to petitioners’ implication (Pet. 18), the
court of appeals did not suggest that Treasury regulations may never be invalidated as contrary to plain statutory language. Indeed, the court acknowledged that
they may, citing decisions of this Court that had invalidated regulations on that basis. Pet. App. 11a (citing
Knight v. Commissioner, 552 U.S. 181 (2008), and
Maass v. Higgins, 312 U.S. 443 (1941)). The court of
appeals simply (and correctly) concluded that the regulations at issue here are not contrary to FICA but are
instead a permissible interpretation of ambiguous statutory language.
4. As petitioners note (Pet. 20), the application of
the student exemption is an issue of significant administrative and fiscal importance to the Treasury, involving
as much as $700 million annually in FICA taxes for reedical residents alone. The court below decided that issue
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correctly, upholding the full-time employee rule, which
provides an easily administrable bright-line test. That
rule resolves the uncertainty and controversy over the
application of FICA taxes that was generated by the
decision in Apfel. The rule is consistent with the statutory language, and it gives effect to Congress’s intent to
exempt from FICA coverage only employment that generates nominal wages and exemption of which will not
result in a significant loss of Social Security and Medicare benefits. Because the court of appeals’ decision
upholding the full-time employee rule does not conflict
with any decision of this Court or any other court of appeals, this Court’s review is unwarranted.
CONCLUSION

The petition for a writ of certiorari should be denied.
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QUESTION PRESENTED
Pursuant to 26 U.S.C. 3121(b)(10), "service performed in the employ of a school, college, or university"
by a "student who is enrolled and regularly attending
classes at such school, college, or university" is exempt
from tax under the Federal Insurance Contributions Act
(FICA), 26 U.S.C. 3101 et seq. The question presented
is as follows:
Whether the Department of the Treasury validly
amended its regulations, 26 C.F.R. 31.3121(b)(10)2(d)(3)(iii), to provide that full-time employees are not
"students" for purposes of the FICA tax exemption contained in 26 U.S.C. 3121(b)(10).
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OPINIONS BELOW

The opinion of the court of appeals (Pet. App. la-19a)
is reported at 568 F.3d 675. The opinion of the district
court in Mayo Foundation for Medical Education &
Research v. United States (Pet. App. 20a-46a) is reported at 503 F. Supp. 2d 1164. The opinion of the district court in Regents of the University of Minnesota v.
United States (Pet. App. 47a-65a) is unreported but is
available at 2008 WL 906799.
JURISDICTION

The judgment of the court of appeals was entered on
June 12, 2009. A petition for rehearing was denied on
September 17, 2009 (Pet. App. 66a-67a). On December
7, 2009, Justice Alito extended the time within which to
(1)

2
file a petition for a writ of certiorari to and including
January 15, 2010, and the petition was filed on January
14, 2010. The jurisdiction of this Court is invoked under
28 U.S.C. 1254(1).
STATEMENT

This case concerns the validity of a recent amendment to regulations of the Department of the Treasury
governing the "student" exception to coverage under the
Federal Insurance Contributions Act (FICA), 26 U.S.C.
3101 et seq. FICA requires employers and employees to
pay taxes on "wages" from "employment" in order to
fund the Social Security and Medicare programs. 26
U.S.C. 3101, 3102, 3111. FICA excepts from covered
"employment" service performed in the employ of a
"school, college, or university" if "such service is performed by a student who is enrolled and regularly attending classes at such school, college, or university."
26 U.S.C. 3121(b)(10).
Effective for services performed on or after April 1,
2005, the Treasury Department amended its regulations
implementing that "student" exception. T.D. 9167,
2005-1 C.B. 261. As relevant here, the amendment modified the regulations’ generally fact-based approach for
determining "student" status by adding a proviso that
employees who normally work 40 or more hours per
week are not "students" eligible for the exemption. 26
C.F.R. 31.3121(b)(10)-2(d)(3)(iii). In the first decision by
any court of appeals addressing the issue, the court below upheld the validity of this full-time employee rule.
Pet. App. la-19a.
1. Petitioners, the Mayo Foundation for Medical
Education and Research and the Mayo Clinic (collectively Mayo) and the University of Minnesota (the Uni-
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versity) sponsor graduate medical education programs
for medical residents and fellows (collectively residents).
Residents are physicians who have graduated from medical school but are pursuing further training in a medical
specialty or subspecialty by providing medical and
patient-care services. Completion of a residency or fellowship program is a prerequisite to sitting for a board
examination for certification in a specialty or subspecialty. Pet. App. 2a, 22a & n.2, 48a; 07-3242 Gov’t C.A.
App. 67.
Residents are assigned to rotations involving the
performance of various medical duties in affiliated hospitals and clinics. Under the supervision of staff physicians, who also hold faculty appointments at petitioners’
medical schools, residents work between 50 and 80 hours
per week treating patients. In addition to their patientcare duties, residents attend lectures, perform research,
and participate in "teaching rounds." Residents are
compensated by "stipends" that increase with experience. During the second quarter of 2005, those stipends
ranged between $41,057 and $55,935 annually for Mayo’s
residents and between $43,647 and $55,679 (including
the resident’s share of FICA tax) for the University’s
residents. Pet. App. 19a, 22a, 48a-49a, 63a; 07-3242
Gov’t C.A. App. 71, 72; 08-2193 Gov’t C.A. App. 119, 322.
2. The current controversy has its origins in Minnesota v. Apfel, 151 F.3d 742 (8th Cir. 1998), which involved a dispute between the State of Minnesota and the
Social Security Administration (SSA) about whether the
University’s medical residents were covered by the Social Security Act, 42 U.S.C. 301 et seq. The court of appeals in that case held that the residents were not covered, based in part on the conclusion that they qualified
for the Social Security Act’s "student" exception in 42
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U.S.C. 418(c)(5). Apfel, 151 F.3d at 747-748. The court
rejected the SSA’s position that medical residents were
categorically ineligible for "student" status. The court
reasoned that "[t]he bright-line rule" advocated by the
SSA was "inconsistent with the approach set forth" in
the SSA’s regulation implementing the exception, 20
C.F.R. 404.1028(c), "which contemplate[d] a case-bycase examination" of the "individual’s relationship with
a school." Apfel, 151 F.3d at 748.
After the decision in Apfel, Mayo brought suit seeking a refund of FICA taxes it had paid on behalf of its
residents, arguing that the residents qualified for the
"student" exception to FICA in 26 U.S.C. 3121(b)(10).
See United States v. Mayo Found. for Med. Educ. &
Research, 282 F. Supp. 2d 997 (D. Minn. 2003) (Mayo I).
At that time, the Treasury Regulations implementing
that exception provided that an employee’s status as a
"student" should be determined "on the basis of the relationship of such employee with the organization for
which the services are performed," and that an employee was a "student" if he performed the services "as
an incident to and for the purpose of pursuing a course
of study at such school, college, or university." 26
C.F.R. 31.3121(b)(10)-2(c) (2003). The district court in
Mayo I rejected the government’s contention that residents were categorically ineligible for the "student" exception. The court held that, under the Eighth Circuit’s
decision in Apfel, the Treasury Regulations implementing the FICA exception, like the SSA’s Social Security
Act regulation, should be construed to require a case-bycase examination of "student" status. 282 F. Supp. 2d at
1005-1007. Based on that case-specific examination, the
court concluded that Mayo’s residents qualified for
FICA’s "student" exception. Id. at 1015-1018.

The Treasury Department subsequently amended its
regulations governing FICA’s "student" exception to
clarify how the exception applies to situations involving
on-the-job training, where work and study "are to some
extent intermingled." 69 Fed. Reg. 8605 (2004). Inter
alia, the amended regulations "clarif[y] who is a student
enrolled and regularly attending classes for purposes of
[S]ection 3121(b)(10)." Id. at 8606; see T.D. 9167, supra.
The amended regulations, which are effective for
services performed on or after April 1, 2005, 26 C.F.R.
31.3121(b)(10)-2(f), retain the general approach of the
prior regulations, under which student status depends
on "the relationship" between the employee and the employer and is limited to employees who perform services
"incident to and for the purpose of pursuing a course of
study," 26 C.F.R. 31.3121(b)(10)-2(d)(3)(i). The amended regulations clarify, however, that this standard is
satisfied only if "[t]he educational aspect of the relationship between the employer and the employee, as compared to the service aspect," is "predominant," and that
"[t]he evaluation of the service aspect of the relationship
is not affected by the fact that the services performed by
the employee may have an educational, instructional, or
training aspect." Ibid.
The amended regulations further provide that, although an employee’s relationship with an employer is
generally evaluated based upon all the relevant facts
and circumstances, that case-by-case analysis does not
apply to "a full-time employee," i.e. an employee whose
normal work schedule is 40 hours or more per week. 26
C.F.R. 31.3121(b)(10)-2(d)(3)(iii). Instead, the regulations establish a categorical rule that "[t]he services of
a full-time employee are not incident to and for the purpose of pursuing a course of study." Ibid. The regula-
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tions include several examples to illustrate their application, including the example of a medical resident who
is normally scheduled to work at least 40 hours per
week. The discussion accompanying that example explains that such a resident is a full-time employee and is
therefore ineligible for the "student" exception, even
though some of the services that he performs have an
educational, instructional, or training aspect. 26 C.F.R.
31.3121(b)(10)-2(e), Example 4.
3. After the amended regulations took effect, petitioners brought suits in the District Court for the District of Minnesota, challenging the validity of the regulations and seeking a refund of FICA taxes they had paid
for their residents during the second quarter of 2005.
The district court struck down the full-time employee
rule in Mayo’s case (Pet. App. 38a-43a) and then followed that ruling in the University’s case (id. at 54a).
In its opinion in Mayo’s case, the district court disagreed with the government’s contention "that the deftnition of ’student’ is ambiguous" and "that a rule categorically denying student status to a full-time employee
is a permissible and reasonable interpretation." Pet.
App. 38a. The court concluded instead that "[t]he word
’student’ is well defined and commonly understood outside the context of the Student Exclusion," noting that
the dictionary definition is "an individual who engages
in ’study’ and is ’enrolled in a class or course in a school,
college, or university.’" Id. at 39a (quoting Webster’s
Third New International Dictionary of the English
Language 2268 (1981)). The court did not take issue
with the regulations’ longstanding provision that the
services must be performed "incident to and for the purpose of pursuing a course of study." Ibid. (quoting 26
C.F.R. 31.3121(b)(10)-2(d)(3)(i)). Nor did the court dis-
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pute the validity of the amended regulations’ clarification that the educational aspect of the relationship between the student and the employer must predominate
over the service aspect. Ibid.
Instead, the district court observed that "[a] natural
reading of the full text in which the term ’student’ appears demonstrates that an employee is a ’student’ so
long as the educational aspect of his service predominates over the service aspect of the relationship with his
employer." Pet. App. 39a. The court concluded that
"[t]he full-time employee exception arbitrarily narrows
this definition by providing that a ’full-time’ employee is
not a ’student’ even if the educational aspect of an eraployee’s service predominates over the service aspect."
Id. at 40a. Because the court had already decided in
Mayo I that Mayo’s residents qualify as students under
the prior regulation, the court ruled that Mayo was entitled to a refund of the FICA taxes at issue. Id. at 46a.
In the University’s case, the district court noted that
it had already ruled, in Mayo’s case, that the full-time
employee rule is invalid. Pet. App. 54a. The court went
on to conclude that the University’s residents are "students" "enrolled" (id. at 60a-62a) and "regularly attending classes" (id. at 62a-64a) who treated patients "incident to and for the purpose of pursuing a course of
study" (id. at 64a-65a). Accordingly, the court ruled
that the University was entitled to a refund of the FICA
taxes at issue. Id. at 65a.
4. The court of appeals reversed the district court’s
judgments. Pet. App. la-19a. The court of appeals observed that a Treasury Regulation is valid and entitled
to deference if the statutory provision that it interprets
is "ambiguous with respect to the specific issue" and the
regulation "is based on a permissible construction of the

8
statute." Id. at 8a (quoting Chevron U.S.A. Inc. v.
NRDC, 467 U.S. 837, 843 (1984)). The court recognized
that "four of [its] sister circuits ha[d] recently declared,
in cases arising under the former regulations," that "the
student exception statute is unambiguous" and "does not
limit the types of services that qualify for the exemption." Id. at 9a (quoting United States v. Mount Sinai
Med. Ctr. of Fla., Inc., 486 F.3d 1248, 1252 (11th Cir.
2007), and citing United States v. Memorial SloanKettering Cancer Ctr., 563 F.3d 19, 27 (2d Cir. 2009),
United States v. Detroit Med. Ctr., 557 F.3d 412, 417418 (6th Cir. 2009), and University of Chi. Hosps. v.
United States, 545 F.3d 564, 567 (7th Cir. 2008)). The
court observed, however, that, "[v]iewed narrowly,"
those decisions "held only that the statute as construed
in the prior regulations precluded the government’s
contention that payments to medical residents are caregorically ineligible for the student exception." Id. at 9a
n.2. The court of appeals emphasized that the courts
deciding the prior cases "did not address the validity of
the amended regulations," and it stated that petitioners’
current challenge to those regulations "raises an entirely different issue." Ibid.
To the extent that the other circuits had suggested
that any Treasury Regulation clarifying the meaning of
the term "student" in Section 3121(b)(10) is necessarily
invalid because that term has an established common
meaning, the court of appeals rejected that approach.
Pet. App. 9a-11a. The court observed that this Court
has frequently upheld Treasury Regulations interpreting terms that have a plain or common meaning in other
contexts on the ground that their meaning as used in tax
statutes is not clear. Id. at 11a. The court of appeals
noted that Section 3121(b)(10) further requires that the
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student be "enrolled and regularly attending classes."
Ibid. In the court’s view, that phrase is susceptible to an
interpretation that "limits the student exception to services that are subordinate to the student’s educational
activities." Ibid. Stressing that "words must be construed in context," the court held that "the statute is
silent or ambiguous on the question" whether residents
working full-time are "student[s]." Id. at 12a.
The court of appeals next held that the amended regulations’ definition of the term "student" as excluding
individuals who work full-time "is a permissible interpretation of the statute." Pet. App. 12a. Examining the
history of the FICA exemptions, including the legislative record surrounding their enactment and amendment, the court concluded that the "exceptions were
directed to part-time workers," and that "the full-time
employee limitation in the amended regulation is [therefore] consistent with the origin and purpose of the student exception." Id. at 15a. The court also noted that
the Commissioner of Internal Revenue has consistently
taken the position that the "student" exception does not
encompass full-time employees. Id. at 17a. The court
further observed that, although the courts in Apfel and
Mayo I had applied the prior "regulation in a contrary
manner, * * * the Commissioner responded with
amended regulations more specifically articulating the
underlying policy." Ibid. Relying on this Court’s repeated holdings that "agencies may validly amend regulations to respond to adverse judicial decisions, * * *
so long as the amended regulation is a permissible interpretation of the statute" (id. at 17a-18a), the court of
appeals concluded that the amended Treasury Regulations are valid. Id. at 19a.
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ARGUMENT

The decision of the court of appeals is correct and
does not conflict with any decision of this Court or another court of appeals. Indeed, the court below is the
first and only court of appeals to address the validity of
the full-time employee rule contained in the amended
Treasury Regulations. This Court’s review is not warranted.
1. As the court of appeals correctly held (Pet. App.
8a-19a), the amended regulations’ full-time employee
rule is a permissible interpretation of the "student" exception to FICA tax in 26 U.S.C. 3121(b)(10). The statute does not unambiguously resolve the question whether a full-time worker may qualify as a "student * * *
enrolled and regularly attending classes," ibid., and the
Treasury Department reasonably resolved that ambiguity by determining that a full-time worker does not qualify, 26 C.F.R. 31.3121(b)(10)-2(d)(3)(iii). The amended
regulation is therefore entitled to deference under Chevton U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984). See Pet.
App. 8a (quoting Chevron, 467 U.S. at 842-843); id. at 8a19a (applying Chevron to the issue in this case).
First, the statute does not clearly resolve whether a
full-time employee may qualify as a "student." See Pet.
App. 8a-12a. Although the term can have a broader
meaning, the word "student" is most commonly used to
refer to a pupil receiving formal instruction in an academic setting, not a full-time employee who learns by
doing. See, e.g., Random House Webster’s Unabridged
Dictionary 1888 (2d ed. 2001) ("a person formally engaged in learning, esp. one enrolled in a school or college; pupil"). That understanding is reinforced by the
surrounding statutory language, which requires that the
individual be "enrolled" at a "school, college, or univer-
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sity." 26 U.S.C. 3121(b)(10). And by requiring that the
individual be "regularly attending classes," ibid. (emphasis added), that surrounding language also suggests
the appropriateness of a temporal limit on the number
of hours that the individual may work. The possibility
that the term "student" does not include full-time workers is also supported by the overarching purpose of
FICA, because exempting full-time workers from FICA
taxes would undermine the statutory goal of collecting
contributions during an employee’s entire working career in order to fund benefits in retirement.
Second, the Treasury Department’s determination
that the "student" exception does not apply to full-time
employees is reasonable. See Pet. App. 12a-19a. As just
discussed, that limitation is consistent with the surrounding statutory language and furthers FICA’s underlying goals. Moreover, as the court of appeals observed, the full-time employee limitation "is consistent
with the origin and purpose of the student exception."
Id. at 15a. The legislative record surrounding the enactment and amendment of the FICA exemptions demonstrates that Congress intended to exempt only "parttime" or "intermittent" work, for "nominal" wages,
where the attendant loss of benefits is inconsequential
and not worth the trouble of administration. See H.R.
Rep. No. 728, 76th Cong., 1st Sess. 18 (1939); S. Rep.
No. 734, 76th Cong., 1st Sess. 19 (1939); see also H.R.
Rep. No. 1300, 81st Cong., 1st Sess. 12 (1949); S. Rep.
No. 1669, 81st Cong., 2d Sess. 15 (1950). And, as the
court of appeals also observed, "the historical record
reflects a consistent substantive policy" (Pet. App. 17a)
of not extending the exception to full-time employees.
See also Johnson City Med. Ctr. v. United States, 999
F.2d 973 (6th Cir. 1993) (upholding a Revenue Ruling
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interpreting the parallel student nurse exception as precluding full-time employment).
2. Contrary to petitioners’ contention (Pet. 12-16),
the Eighth Circuit’s decision in this case--the first and
only appellate decision to address the validity of the
amended regulations’ full-time employee rule--does not
conflict with the decision of any other court of appeals.
As the court below explained, the decisions on which
petitioners rely for their claim of conflict "did not address the validity of the amended regulations." Pet.
App. 9a n.2. See, e.g., United States v. Memorial SloanKettering Cancer Ctr., 563 F.3d 19, 25 n.2 (2d Cir. 2009)
(Sloan-Kettering) (noting that, because the amended
regulation was not applicable to the tax periods at issue,
the court "d[id] not apply or consider it"); University of
Chi. Hosps. v. United States, 545 F.3d 564, 568 (7th Cir.
2008) (noting that "the new regulation is not applicable
here"). Instead, those "decisions held only that the statute as construed in the prior regulations precluded the
government’s contention that payments to medical residents [were] categorically ineligible for the student exception." Pet. App. 9a n.2. The courts that issued those
decisions expressly relied on the fact that the prior regulations mandated a fact-specific, case-by-case approach
for determining student status. See Sloan-Kettering,
563 F.3d at 27-28; United States v. Detroit Med. Ctr.,
557 F.3d 412, 417-418 (6th Cir. 2009); University of Chi.
Hosps., 545 F.3d at 568; United States v. Mount Sinai
Med. Ctr. of Fla., Inc., 486 F.3d 1248, 1252 n.2 (11th Cir.
2007) (Mount Sinai).
Petitioners nonetheless contend that the decisions of
the other circuits conflict with the decision below because some of the earlier decisions stated that the text
of 26 U.S.C. 3121(b)(10) is "not ambiguous." Pet. 12
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(quoting Mount Sinai, 486 F.3d at 1251). But even if
some statements in the earlier cases were inconsistent
with the analysis of the court below, such inconsistency
would not warrant this Court’s intervention because this
Court "reviews judgments, not statements in opinions."
Black v. Cutter Labs., 351 U.S. 292, 297 (1956). In any
event, there is no conflict between the statements in the
earlier cases and the decision of the court of appeals
here. In describing the statute as "not ambiguous," the
courts in the prior cases meant only that the statute unambiguously "does not limit the types of services that
qualify for the exemption" and therefore does not categorically exempt medical residents qua medical residents. Mount Sinai, 486 F.3d at 1251-1252 (emphasis
added); see University of Chi. Hosps., 545 F.3d at 567
(agreeing with Mount Sinai); Sloan-Kettering, 563 F.3d
at 27 (agreeing with Mount Sinai and University of Chi.
Hosps.); Detroit Med. Ctr., 557 F.3d at 417 (relying on
Mount Sinai). The earlier decisions expressed no opinion on the question addressed by the court below-whether the term "student" includes full-time employees. The courts that issued those decisions had no occasion to address that question because the Treasury Regulations in effect at the time did not treat full-time employees as categorically excluded from the student exception.1
1 Petitioners are also incorrect in contending that"[t]he government
itself has acknowledged the existence of [a] conflict" between the decision below and the earlier cases. Pet. 15. The quotation on which petitioners base that contention is from the government’s opening brief
in the University’s appeal in this case. Because that brief preceded the
decision below, the government’s statement cannot possibly be conceding a conflict. The quotation from the government’s brief simply acknowledges that earlier cases had rejected the government’s argument
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Petitioners are also wrong in contending (Pet. 16)
that the decision below will cause taxpayers in different
parts of the country to be subject to different FICA tax
obligations. All services performed on or after April 1,
2005, are governed by the new regulations, which provide that full-time employees are ineligible for the "student" exception. That full-time employee rule applies to
taxpayers in every judicial circuit. Because no other
court has addressed the validity of the amended Treasury regulations, there is no basis for concluding that
similarly-situated medical residents who perform fulltime employment in other circuits will be exempt from
FICA taxes.2
3. Petitioners’ contention (Pet. 17-18) that the decision below conflicts with Chevron is likewise without
merit. As discussed above (see pp. 10-12, supra), the
court of appeals correctly applied the Chevron analysis
to the issue presented in this case. In any event, petitioners’ assertion that the court below "misapplie[d]"
(Pet. 17) that settled framework in this particular case
does not warrant the Court’s review.
Petitioners’ contention that the court of appeals
adopted an "extreme level of deference to tax regulathat medical residents as an occupational class are per se ineligible for
the student exception. See 08-2193 Gov’t C.A. Br. 42 n.7.
~ Taxpayers throughout the country are also now subject to a uniform rule for services performed before April 1, 2005. On March 2,
2010, the Internal Revenue Service announced that it had made an administrative determination to accept the position (reflected in the decisions of the Second, Sixth, Seventh, and Eleventh Circuits on which petitioners rely) that medical residents are exempt from FICA taxes for
tax periods covered by the prior regulations. See I.R.S. News Release
IR-2010-25 (Mar. 2, 2010), http://www.irs.gov/pub/irs-tege/nr-2010_25.
pdf.
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tions" is mistaken. Pet. 18. The court simply observed
that the complexities of the Internal Revenue Code frequently give rise to a need for regulatory interpretation,
even of terms that have a common meaning in other contexts. Pet. App. 10a-12a. That observation is borne out
by numerous decisions of this Court upholding regulatory definitions of statutory terms that had ostensibly
common meanings. See Cottage Savings Ass’n v. Commissioner, 499 U.S. 554,559-561 (1991) ("disposition of
property"); National Muffler Dealers Ass’n v. United
States, 440 U.S. 472, 476 (1979) ("business league");
United States v. Correll, 389 U.S. 299, 304 (1967)
("meals and lodging . . . away from home"); Magruder
v. Washington, Balt. & Annapolis Realty Corp., 316
U.S. 69, 73 (1942) ("carrying on or doing business"); Helvering v. Reynolds, 313 U.S. 428, 433 (1941) ("acquisition").
Contrary to petitioners’ implication (Pet. 18), the
court of appeals did not suggest that Treasury regulations may never be invalidated as contrary to plain statutory language. Indeed, the court acknowledged that
they may, citing decisions of this Court that had invalidated regulations on that basis. Pet. App. 11a (citing
Knight v. Commissioner, 552 U.S. 181 (2008), and
Maass v. Higgins, 312 U.S. 443 (1941)). The court of
appeals simply (and correctly) concluded that the regulations at issue here are not contrary to FICA but are
instead a permissible interpretation of ambiguous statutory language.
4. As petitioners note (Pet. 20), the application of
the student exemption is an issue of significant administrative and fiscal importance to the Treasury, involving
as much as $700 million annually in FICA taxes for medical residents alone. The court below decided that issue
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correctly, upholding the full-time employee rule, which
provides an easily administrable bright-line test. That
rule resolves the uncertainty and controversy over the
application of FICA taxes that was generated by the
decision in Apfel. The rule is consistent with the statutory language, and it gives effect to Congress’s intent to
exempt from FICA coverage only employment that generates nominal wages and exemption of which will not
result in a significant loss of Social Security and Medicare benefits. Because the court of appeals’ decision
upholding the full-time employee rule does not conflict
with any decision of this Court or any other court of appeals, this Court’s review is unwarranted.
CONCLUSION

The petition for a writ of certiorari should be denied.
Respectfully submitted.
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Solicitor General
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Petitioners (hereinafter Mayo) offer residency programs to doctors who
have graduated from medical school and seek additional instruction
in a chosen specialty. Those programs train doctors primarily
through hands-on experience. Although residents are required to
take part in formal educational activities, these doctors generally
spend the bulk of their time—typically 50 to 80 hours a week—caring
for patients. Mayo pays its residents annual “stipends” of over
$40,000 and also provides them with health insurance, malpractice
insurance, and paid vacation time.
The Federal Insurance Contributions Act (FICA) requires employ
ees and employers to pay taxes on all “wages” employees receive, 26
U. S. C. §§3101(a), 3111(a), and defines “wages” to include “all remu
neration for employment,” §3121(a). FICA defines “employment” as
“any service . . . performed . . . by an employee for the person employ
ing him,” §3121(b), but excludes from taxation any “service performed
in the employ of . . . a school, college, or university . . . if such service
is performed by a student who is enrolled and regularly attending
classes at [the school],” §3121(b)(10). Since 1951, the Treasury De
partment has construed the student exception to exempt from taxa
tion students who work for their schools “as an incident to and for the
purpose of pursuing a course of study.” 16 Fed. Reg. 12474. In 2004,
the Department issued regulations providing that “[t]he services of a
full-time employee”—which includes an employee normally scheduled
to work 40 hours or more per week—“are not incident to and for the
purpose of pursuing a course of study.” 26 CFR §31.3121(b)(10)–
2(d)(3)(iii). The Department explained that this analysis “is not af
fected by the fact that the services . . . may have an educational, in

2

MAYO FOUNDATION FOR MEDICAL ED. AND RESEARCH v.
UNITED STATES
Syllabus
structional, or training aspect.” Ibid. The rule offers as an example a
medical resident whose normal schedule requires him to perform ser
vices 40 or more hours per week, and concludes that the resident is
not a student.
Mayo filed suit asserting that this rule was invalid, and the Dis
trict Court agreed. It found the full-time employee rule inconsistent
with §3121’s unambiguous text and concluded that the factors gov
erning this Court’s analysis in National Muffler Dealers Assn., Inc. v.
United States, 440 U. S. 472, also indicated that the rule was invalid.
The Eighth Circuit reversed. Applying Chevron U. S. A. Inc. v. Natu
ral Resources Defense Council, Inc., 467 U. S. 837, the Court of Ap
peals concluded that the Department’s regulation was a permissible
interpretation of an ambiguous statute.

Held: The Treasury Department’s full-time employee rule is a reason
able construction of §3121(b)(10). Pp. 6–15.
(a) Under Chevron’s two-part framework, the Court first asks
whether Congress has “directly addressed the precise question at is
sue.” 467 U. S., at 842-843. Congress has not done so here; the stat
ute does not define “student” or otherwise attend to the question
whether medical residents are subject to FICA. Pp. 6–7.
(b) The parties debate whether the Court should next apply Chev
ron step two or the multi-factor analysis used to review a tax regula
tion in National Muffler. Absent a justification to do so, this Court is
not inclined to apply a less deferential framework to evaluate Treas
ury Department regulations than it uses to review rules adopted by
any other agency. The Court has “[r]ecogniz[ed] the importance of
maintaining a uniform approach to judicial review of administrative
action.” Dickinson v. Zurko, 527 U. S. 150, 154. And the principles
underlying Chevron apply with full force in the tax context. Chevron
recognized that an agency’s power “ ‘to administer a congressionally
created . . . program necessarily requires the formulation of policy
and the making of rules to fill any gap left . . . by Congress.’ ” 467
U. S., at 843. Filling gaps in the Internal Revenue Code plainly re
quires the Treasury Department to make interpretive choices for
statutory implementation at least as complex as the ones made by
other agencies in administering their statutes.
It is true that the full-time employee rule, like the rule at issue in
National Muffler, was promulgated under the Department’s general
authority to “prescribe all needful rules and regulations for the en
forcement” of the Internal Revenue Code. 26 U. S. C. §7805(a). It is
also true that this Court, in opinions predating Chevron, stated that
it owed less deference to a rule adopted under that general grant of
authority than it would afford rules issued pursuant to more specific
grants. See Rowan Cos. v. United States, 452 U. S. 247, 253; United
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States v. Vogel Fertilizer Co., 455 U. S. 16, 24. Since then, however,
the Court has found Chevron deference appropriate “when it appears
that Congress delegated authority to the agency generally to make
rules carrying the force of law, and that the agency interpretation
claiming deference was promulgated in the exercise of that author
ity.” United States v. Mead Corp., 533 U. S. 218, 226–227. Chevron
and Mead provide the appropriate framework for evaluating the full
time employee rule. The Department issued the rule pursuant to an
explicit authorization to prescribe needful rules and regulations, and
only after notice-and-comment procedures. The Court has recognized
these to be good indicators of a rule meriting Chevron deference,
Mead, 533 U. S., at 229–231. Pp. 7–12.
(c) The rule easily satisfies Chevron’s second step. Mayo accepts
the Treasury Department’s determination that an individual may not
qualify for the student exception unless the educational aspect of his
relationship with his employer predominates over the service aspect
of that relationship, but objects to the Department’s conclusion that
residents working more than 40 hours per week categorically cannot
satisfy that requirement. Mayo argues that the Treasury Depart
ment should be required to engage in a case-by-case inquiry into
what each employee does and why he does it, and that the Depart
ment has arbitrarily distinguished between hands-on training and
classroom instruction. But regulation, like legislation, often requires
drawing lines. The Department reasonably sought to distinguish be
tween workers who study and students who work. Focusing on the
hours spent working and those spent in studies is a sensible way to
accomplish that goal. The Department thus has drawn a distinction
between education and service, not between classroom instruction
and hands-on training. The Treasury Department also reasonably
concluded that its full-time employee rule would “improve adminis
trability,” 69 Fed. Reg. 76405, and thereby “has avoided the wasteful
litigation and continuing uncertainty that would inevitably accom
pany [a] case-by-case approach” like the one Mayo advocates, United
States v. Correll, 389 U. S. 299, 302. Moreover, the rule reasonably
takes into account the Social Security Administration’s concern that
exempting residents from FICA would deprive them and their fami
lies of vital social security disability and survivorship benefits.
Pp. 12–15.
568 F. 3d 675, affirmed.
ROBERTS, C. J., delivered the opinion of the Court, in which all other
Members joined, except KAGAN, J., who took no part in the considera
tion or decision of the case.
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.
Nearly all Americans who work for wages pay taxes on
those wages under the Federal Insurance Contributions
Act (FICA), which Congress enacted to collect funds for
Social Security. The question presented in this case is
whether doctors who serve as medical residents are prop
erly viewed as “student[s]” whose service Congress has
exempted from FICA taxes under 26 U. S. C. §3121(b)(10).
I
A
Most doctors who graduate from medical school in the
United States pursue additional education in a specialty to
become board certified to practice in that field. Petitioners
Mayo Foundation for Medical Education and Research,
Mayo Clinic, and the Regents of the University of Minne
sota (collectively Mayo) offer medical residency programs
that provide such instruction. Mayo’s residency programs,
which usually last three to five years, train doctors pri
marily through hands-on experience. Residents often
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spend between 50 and 80 hours a week caring for patients,
typically examining and diagnosing them, prescribing
medication, recommending plans of care, and performing
certain procedures. Residents are generally supervised in
this work by more senior residents and by faculty mem
bers known as attending physicians. In 2005, Mayo paid
its residents annual “stipends” ranging between $41,000
and $56,000 and provided them with health insurance,
malpractice insurance, and paid vacation time.
Mayo residents also take part in “a formal and struc
tured educational program.” Brief for Petitioners 5 (inter
nal quotation marks omitted). Residents are assigned
textbooks and journal articles to read and are expected to
attend weekly lectures and other conferences. Residents
also take written exams and are evaluated by the attend
ing faculty physicians. But the parties do not dispute that
the bulk of residents’ time is spent caring for patients.
B
Through the Social Security Act and related legislation,
Congress has created a comprehensive national insurance
system that provides benefits for retired workers, disabled
workers, unemployed workers, and their families. See
United States v. Lee, 455 U. S. 252, 254, 258, and nn. 1, 7
(1982). Congress funds Social Security by taxing both
employers and employees under FICA on the wages em
ployees earn. See 26 U. S. C. §3101(a) (tax on employees);
§3111(a) (tax on employers).
Congress has defined
“wages” broadly, to encompass “all remuneration for em
ployment.” §3121(a) (2006 ed. and Supp. III). The term
“employment” has a similarly broad reach, extending to
“any service, of whatever nature, performed . . . by an
employee for the person employing him.” §3121(b).
Congress has, however, exempted certain categories of
service and individuals from FICA’s demands. As relevant
here, Congress has excluded from taxation “service per
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formed in the employ of . . . a school, college, or university
. . . if such service is performed by a student who is en
rolled and regularly attending classes at such school,
college, or university.” §3121(b)(10) (2006 ed.). The Social
Security Act, which governs workers’ eligibility for bene
fits, contains a corresponding student exception materially
identical to §3121(b)(10). 42 U. S. C. §410(a)(10).
Since 1951, the Treasury Department has applied the
student exception to exempt from taxation students who
work for their schools “as an incident to and for the pur
pose of pursuing a course of study” there. 16 Fed. Reg.
12474 (adopting Treas. Regs. 127, §408.219(c)); see Treas.
Reg. §31.3121(b)(10)–2(d), 26 CFR §31.3121(b)(10)–2(d)
(2010). Until 2005, the Department determined whether
an individual’s work was “incident to” his studies by per
forming a case-by-case analysis. The primary considera
tions in that analysis were the number of hours worked
and the course load taken. See, e.g., Rev. Rul. 78–17,
1978–1 Cum. Bull. 307 (services of individual “employed
on a full-time basis” with a part-time course load are “not
incident to and for the purpose of pursuing a course of
study”).
For its part, the Social Security Administration (SSA)
also articulated in its regulations a case-by-case approach
to the corresponding student exception in the Social Secu
rity Act. See 20 CFR §404.1028(c) (1998). The SSA has,
however, “always held that resident physicians are not
students.” SSR 78–3, 1978 Cum. Bull. 55–56. In 1998,
the Court of Appeals for the Eighth Circuit held that the
SSA could not categorically exclude residents from student
status, given that its regulations provided for a case-by
case approach. See Minnesota v. Apfel, 151 F. 3d 742,
747–748. Following that decision, the Internal Revenue
Service received more than 7,000 claims seeking FICA tax
refunds on the ground that medical residents qualified as
students under §3121(b)(10) of the Internal Revenue Code.
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568 F. 3d 675, 677 (CA8 2009).
Facing that flood of claims, the Treasury Department
“determined that it [wa]s necessary to provide additional
clarification of the ter[m]” “student” as used in
§3121(b)(10), particularly with respect to individuals who
perform “services that are in the nature of on the job
training.” 69 Fed. Reg. 8605 (2004). The Department
proposed an amended rule for comment and held a public
hearing on it. See id., at 76405.
On December 21, 2004, the Department adopted an
amended rule prescribing that an employee’s service is
“incident” to his studies only when “[t]he educational
aspect of the relationship between the employer and the
employee, as compared to the service aspect of the rela
tionship, [is] predominant.” Id., at 76408; Treas. Reg.
§31.3121(b)(10)–2(d)(3)(i), 26 CFR §31.3121(b)(10)–
2(d)(3)(i) (2005). The rule categorically provides that
“[t]he services of a full-time employee”—as defined by the
employer’s policies, but in any event including any em
ployee normally scheduled to work 40 hours or more per
week—“are not incident to and for the purpose of pursuing
a course of study.” 69 Fed. Reg. 76408; Treas. Reg.
§31.3121(b)(10)–2(d)(3)(iii), 26 CFR §31.3121(b)(10)–
2(d)(3)(iii) (the full-time employee rule). The amended
provision clarifies that the Department’s analysis “is not
affected by the fact that the services performed . . . may
have an educational, instructional, or training aspect.”
Ibid. The rule also includes as an example the case of
“Employee E,” who is employed by “University V” as a
medical resident.
69 Fed. Reg. 76409; Treas. Reg.
§31.3121(b)(10)–2(e), 26 CFR §31.3121(b)(10)–2(e) (Exam
ple 4). Because Employee E’s “normal work schedule calls
for [him] to perform services 40 or more hours per week,”
the rule provides that his service is “not incident to and for
the purpose of pursuing a course of study,” and he accord
ingly is not an exempt “student” under §3121(b)(10). 69
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Fed. Reg. 76409, 76410; Treas. Reg. §31.3121(b)(10)–2(e),
26 CFR §31.3121(b)(10)–2(e) (Example 4).
C
After the Department promulgated the full-time em
ployee rule, Mayo filed suit seeking a refund of the money
it had withheld and paid on its residents’ stipends during
the second quarter of 2005. 503 F. Supp. 2d 1164, 1166–
1167 (Minn. 2007); Regents of Univ. of Minn. v. United
States, No. 06–5084 (D Minn., Apr. 1, 2008), App. to Pet.
for Cert. C–47a. Mayo asserted that its residents were
exempt under §3121(b)(10) and that the Treasury De
partment’s full-time employee rule was invalid.
The District Court granted Mayo’s motion for summary
judgment. The court held that the full-time employee rule
is inconsistent with the unambiguous text of §3121, which
the court understood to dictate that “an employee is a
‘student’ so long as the educational aspect of his service
predominates over the service aspect of the relationship
with his employer.” 503 F. Supp. 2d, at 1175. The court
also determined that the factors governing this Court’s
analysis of regulations set forth in National Muffler Deal
ers Assn., Inc. v. United States, 440 U. S. 472 (1979), “indi
cate that the full-time employee exception is invalid.” 503
F. Supp. 2d, at 1176; see App. to Pet. for Cert. C–54a.
The Government appealed, and the Court of Appeals
reversed. 568 F. 3d 675. Applying our opinion in Chevron
U. S. A. Inc. v. Natural Resources Defense Council, Inc.,
467 U. S. 837 (1984), the Court of Appeals concluded that
“the statute is silent or ambiguous on the question
whether a medical resident working for the school full
time is a ‘student’ ” for purposes of §3121(b)(10), and that
the Department’s amended regulation “is a permissible
interpretation of the statut[e].” 568 F. 3d, at 679–680,
683.
We granted Mayo’s petition for certiorari. 560 U. S. ___
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(2010).
II
A
We begin our analysis with the first step of the two-part
framework announced in Chevron, supra, at 842–843, and
ask whether Congress has “directly addressed the precise
question at issue.” We agree with the Court of Appeals
that Congress has not done so. The statute does not de
fine the term “student,” and does not otherwise attend to
the precise question whether medical residents are subject
to FICA. See 26 U. S. C. §3121(b)(10).
Mayo nonetheless contends that the Treasury Depart
ment’s full-time employee rule must be rejected under
Chevron step one. Mayo argues that the dictionary defini
tion of “student”—one “who engages in ‘study’ by applying
the mind ‘to the acquisition of learning, whether by means
of books, observation, or experiment’ ”—plainly encom
passes residents. Brief for Petitioners 22 (quoting Oxford
Universal Dictionary 2049–2050 (3d ed. 1955)). And,
Mayo adds, residents are not excluded from that category
by the only limitation on students Congress has imposed
under the statute—that they “be ‘enrolled and regularly
attending classes at [a] school.’ ” Brief for Petitioners 22
(quoting 26 U. S. C. §3121(b)(10)).
Mayo’s reading does not eliminate the statute’s ambigu
ity as applied to working professionals. In its reply brief,
Mayo acknowledges that a full-time professor taking
evening classes—a person who presumably would satisfy
the statute’s class-enrollment requirement and apply his
mind to learning—could be excluded from the exemption
and taxed because he is not “ ‘predominant[ly]’ ” a student.
Reply Brief for Petitioners 7. Medical residents might
likewise be excluded on the same basis; the statute itself
does not resolve the ambiguity.
The District Court interpreted §3121(b)(10) as unambig
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uously foreclosing the Department’s rule by mandating
that an employee be deemed “a ‘student’ so long as the
educational aspect of his service predominates over the
service aspect of the relationship with his employer.” 503
F. Supp. 2d, at 1175. We do not think it possible to glean
so much from the little that §3121 provides. In any event,
the statutory text still would offer no insight into how
Congress intended predominance to be determined or
whether Congress thought that medical residents would
satisfy the requirement.
To the extent Congress has specifically addressed medi
cal residents in §3121, moreover, it has expressly excluded
these doctors from exemptions they might otherwise in
voke. See 26 U. S. C. §§3121(b)(6)(B), (7)(C)(ii) (excluding
medical residents from exemptions available to employees
of the District of Columbia and the United States). That
choice casts doubt on any claim that Congress specifically
intended to insulate medical residents from FICA’s reach
in the first place.
In sum, neither the plain text of the statute nor the
District Court’s interpretation of the exemption “speak[s]
with the precision necessary to say definitively whether
[the statute] applies to” medical residents. United States
v. Eurodif S. A., 555 U. S. ___, ___ (2009) (slip op., at 13).
B
In the typical case, such an ambiguity would lead us
inexorably to Chevron step two, under which we may not
disturb an agency rule unless it is “ ‘arbitrary or capricious
in substance, or manifestly contrary to the statute.’ ”
Household Credit Services, Inc. v. Pfennig, 541 U. S. 232,
242 (2004) (quoting United States v. Mead Corp., 533 U. S.
218, 227 (2001)). In this case, however, the parties dis
agree over the proper framework for evaluating an am
biguous provision of the Internal Revenue Code.
Mayo asks us to apply the multi-factor analysis we used
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to review a tax regulation in National Muffler, 440 U. S.
472. There we explained:
“A regulation may have particular force if it is a sub
stantially contemporaneous construction of the stat
ute by those presumed to have been aware of congres
sional intent. If the regulation dates from a later
period, the manner in which it evolved merits inquiry.
Other relevant considerations are the length of time
the regulation has been in effect, the reliance placed
on it, the consistency of the Commissioner’s interpre
tation, and the degree of scrutiny Congress has
devoted to the regulation during subsequent re
enactments of the statute.” Id., at 477.
The Government, on the other hand, contends that the
National Muffler standard has been superseded by Chev
ron. The sole question for the Court at step two under the
Chevron analysis is “whether the agency’s answer is based
on a permissible construction of the statute.” 467 U. S., at
843.
Since deciding Chevron, we have cited both National
Muffler and Chevron in our review of Treasury Depart
ment regulations. See, e.g., United States v. Cleveland
Indians Baseball Co., 532 U. S. 200, 219 (2001) (citing
National Muffler); Cottage Savings Assn. v. Commissioner,
499 U. S. 554, 560–561 (1991) (same); United States v.
Boyle, 469 U. S. 241, 246, n. 4 (1985) (citing Chevron); see
also Atlantic Mut. Ins. Co. v. Commissioner, 523 U. S. 382,
387, 389 (1998) (citing Chevron and Cottage Savings).
Although we have not thus far distinguished between
National Muffler and Chevron, they call for different
analyses of an ambiguous statute. Under National Muf
fler, for example, a court might view an agency’s interpre
tation of a statute with heightened skepticism when it has
not been consistent over time, when it was promulgated
years after the relevant statute was enacted, or because of
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the way in which the regulation evolved. 440 U. S., at
477. The District Court in this case cited each of these
factors in rejecting the Treasury Department’s rule, noting
in particular that the regulation had been promulgated
after an adverse judicial decision. See 503 F. Supp. 2d, at
1176; see also Brief for Petitioners 41–44 (relying on the
same considerations).
Under Chevron, in contrast, deference to an agency’s
interpretation of an ambiguous statute does not turn on
such considerations.
We have repeatedly held that
“[a]gency inconsistency is not a basis for declining to
analyze the agency’s interpretation under the Chevron
framework.” National Cable & Telecommunications Assn.
v. Brand X Internet Services, 545 U. S. 967, 981 (2005);
accord, Eurodif S. A., supra, at ___ (slip op., at 10). We
have instructed that “neither antiquity nor contempora
neity with [a] statute is a condition of [a regulation’s]
validity.” Smiley v. Citibank (South Dakota), N. A., 517
U. S. 735, 740 (1996). And we have found it immaterial to
our analysis that a “regulation was prompted by litiga
tion.” Id., at 741. Indeed, in United Dominion Industries,
Inc. v. United States, 532 U. S. 822, 838 (2001), we ex
pressly invited the Treasury Department to “amend its
regulations” if troubled by the consequences of our resolu
tion of the case.
Aside from our past citation of National Muffler, Mayo
has not advanced any justification for applying a less
deferential standard of review to Treasury Department
regulations than we apply to the rules of any other agency.
In the absence of such justification, we are not inclined
to carve out an approach to administrative review good
for tax law only. To the contrary, we have expressly
“[r]ecogniz[ed] the importance of maintaining a uniform
approach to judicial review of administrative action.”
Dickinson v. Zurko, 527 U. S. 150, 154 (1999). See, e.g.,
Skinner v. Mid-America Pipeline Co., 490 U. S. 212, 222–
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223 (1989) (declining to apply “a different and stricter
nondelegation doctrine in cases where Congress delegates
discretionary authority to the Executive under its taxing
power”).
The principles underlying our decision in Chevron apply
with full force in the tax context. Chevron recognized that
“[t]he power of an administrative agency to administer a
congressionally created . . . program necessarily requires
the formulation of policy and the making of rules to fill
any gap left, implicitly or explicitly, by Congress.” 467
U. S., at 843 (internal quotation marks omitted). It ac
knowledged that the formulation of that policy might
require “more than ordinary knowledge respecting the
matters subjected to agency regulations.” Id., at 844
(internal quotation marks omitted). Filling gaps in the
Internal Revenue Code plainly requires the Treasury
Department to make interpretive choices for statutory
implementation at least as complex as the ones other
agencies must make in administering their statutes. Cf.
Bob Jones Univ. v. United States, 461 U. S. 574, 596
(1983) (“[I]n an area as complex as the tax system, the
agency Congress vests with administrative responsibility
must be able to exercise its authority to meet changing
conditions and new problems”). We see no reason why our
review of tax regulations should not be guided by agency
expertise pursuant to Chevron to the same extent as our
review of other regulations.
As one of Mayo’s amici points out, however, both the
full-time employee rule and the rule at issue in National
Muffler were promulgated pursuant to the Treasury De
partment’s general authority under 26 U. S. C. §7805(a) to
“prescribe all needful rules and regulations for the en
forcement” of the Internal Revenue Code. See Brief for
Carlton M. Smith 4–7. In two decisions predating Chev
ron, this Court stated that “we owe the [Treasury Depart
ment’s] interpretation less deference” when it is contained
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in a rule adopted under that “general authority” than
when it is “issued under a specific grant of authority to
define a statutory term or prescribe a method of executing
a statutory provision.” Rowan Cos. v. United States, 452
U. S. 247, 253 (1981); United States v. Vogel Fertilizer Co.,
455 U. S. 16, 24 (1982) (quoting Rowan).
Since Rowan and Vogel were decided, however, the
administrative landscape has changed significantly. We
have held that Chevron deference is appropriate “when it
appears that Congress delegated authority to the agency
generally to make rules carrying the force of law, and that
the agency interpretation claiming deference was promul
gated in the exercise of that authority.” Mead, 533 U. S.,
at 226–227. Our inquiry in that regard does not turn on
whether Congress’s delegation of authority was general or
specific. For example, in National Cable & Telecommuni
cations Assn., supra, we held that the Federal Communi
cations Commission was delegated “the authority to prom
ulgate binding legal rules” entitled to Chevron deference
under statutes that gave the Commission “the authority to
‘execute and enforce,’ ” and “to ‘prescribe such rules and
regulations as may be necessary in the public interest to
carry out the provisions’ of,” the Communications Act of
1934. 545 U. S., at 980–981 (quoting 47 U. S. C. §§151,
201(b)). See also Sullivan v. Everhart, 494 U. S. 83, 87,
88–89 (1990) (applying Chevron deference to rule promul
gated pursuant to delegation of “general authority to
‘make rules and regulations and to establish procedures,
not inconsistent with the provisions of this subchapter,
which are necessary or appropriate to carry out such
provisions’ ” (quoting 42 U. S. C. §405(a) (1982 ed.))).
We believe Chevron and Mead, rather than National
Muffler and Rowan, provide the appropriate framework
for evaluating the full-time employee rule. The Depart
ment issued the full-time employee rule pursuant to the
explicit authorization to “prescribe all needful rules and
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regulations for the enforcement” of the Internal Revenue
Code. 26 U. S. C. §7805(a). We have found such “express
congressional authorizations to engage in the process of
rulemaking” to be “a very good indicator of delegation
meriting Chevron treatment.” Mead, supra, at 229. The
Department issued the full-time employee rule only after
notice-and-comment procedures, 69 Fed. Reg. 76405, again
a consideration identified in our precedents as a “signifi
cant” sign that a rule merits Chevron deference. Mead,
supra, at 230–231; see, e.g., Long Island Care at Home,
Ltd. v. Coke, 551 U. S. 158, 173–174 (2007).
We have explained that “the ultimate question is
whether Congress would have intended, and expected,
courts to treat [the regulation] as within, or outside, its
delegation to the agency of ‘gap-filling’ authority.” Id., at
173 (emphasis deleted). In the Long Island Care case, we
found that Chevron provided the appropriate standard of
review “[w]here an agency rule sets forth important indi
vidual rights and duties, where the agency focuses fully
and directly upon the issue, where the agency uses full
notice-and-comment procedures to promulgate a rule,
[and] where the resulting rule falls within the statutory
grant of authority.” 551 U. S., at 173. These same consid
erations point to the same result here. This case falls
squarely within the bounds of, and is properly analyzed
under, Chevron and Mead.
C
The full-time employee rule easily satisfies the second
step of Chevron, which asks whether the Department’s
rule is a “reasonable interpretation” of the enacted text.
467 U. S., at 844. To begin, Mayo accepts that “the ‘educa
tional aspect of the relationship between the employer and
the employee, as compared to the service aspect of the
relationship, [must] be predominant’ ” in order for an
individual to qualify for the exemption. Reply Brief for
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Petitioners 6–7 (quoting Treas. Reg. §31.3121(b)(10)–
2(d)(3)(i), 26 CFR §31.3121(b)(10)–2(d)(3)(i)). Mayo ob
jects, however, to the Department’s conclusion that resi
dents who work more than 40 hours per week categorically
cannot satisfy that requirement. Because residents’ em
ployment is itself educational, Mayo argues, the hours a
resident spends working make him “more of a student, not
less of one.” Reply Brief for Petitioners 15, n. 3 (emphasis
deleted). Mayo contends that the Treasury Department
should be required to engage in a case-by-case inquiry into
“what [each] employee does [in his service] and why” he
does it. Id., at 7. Mayo also objects that the Department
has drawn an arbitrary distinction between “hands-on
training” and “classroom instruction.” Brief for Petition
ers 35.
We disagree. Regulation, like legislation, often requires
drawing lines. Mayo does not dispute that the Treasury
Department reasonably sought a way to distinguish be
tween workers who study and students who work, see IRS
Letter Ruling 9332005 (May 3, 1993). Focusing on the
hours an individual works and the hours he spends in
studies is a perfectly sensible way of accomplishing that
goal. The Department explained that an individual’s
service and his “course of study are separate and distinct
activities” in “the vast majority of cases,” and reasoned
that “[e]mployees who are working enough hours to be
considered full-time employees . . . have filled the conven
tional measure of available time with work, and not
study.” 69 Fed. Reg. 8607. The Department thus did not
distinguish classroom education from clinical training but
rather education from service. The Department reasona
bly concluded that its full-time employee rule would “im
prove administrability,” id., at 76405, and it thereby “has
avoided the wasteful litigation and continuing uncertainty
that would inevitably accompany any purely case-by-case
approach” like the one Mayo advocates, United States v.
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Correll, 389 U. S. 299, 302 (1967).
As the Treasury Department has explained, moreover,
the full-time employee rule has more to recommend it
than administrative convenience. The Department rea
sonably determined that taxing residents under FICA
would further the purpose of the Social Security Act and
comport with this Court’s precedent. As the Treasury
Department appreciated, this Court has understood the
terms of the Social Security Act to “ ‘import a breadth of
coverage,’ ” 69 Fed. Reg. 8605 (quoting Social Security Bd.
v. Nierotko, 327 U. S. 358, 365 (1946)), and we have in
structed that “exemptions from taxation are to be con
strued narrowly,” Bingler v. Johnson, 394 U. S. 741, 752
(1969). Although Mayo contends that medical residents
have not yet begun their “working lives” because they are
not “fully trained,” Reply Brief for Petitioners 13 (internal
quotation marks omitted), the Department certainly did
not act irrationally in concluding that these doctors—“who
work long hours, serve as highly skilled professionals, and
typically share some or all of the terms of employment of
career employees”—are the kind of workers that Congress
intended to both contribute to and benefit from the Social
Security system. 69 Fed. Reg. 8608.
The Department’s rule takes into account the SSA’s
concern that exempting residents from FICA would de
prive residents and their families of vital disability and
survivorship benefits that Social Security provides. Id., at
8605. Mayo wonders whether the full-time employee rule
will result in residents being taxed under FICA but denied
coverage by the SSA. The Government informs us, how
ever, that the SSA continues to adhere to its longstanding
position that medical residents are not students and thus
remain eligible for coverage. Brief for United States 29–
30; Tr. of Oral Arg. 33–34.
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*
*
*
We do not doubt that Mayo’s residents are engaged in a
valuable educational pursuit or that they are students of
their craft. The question whether they are “students” for
purposes of §3121, however, is a different matter. Because
it is one to which Congress has not directly spoken, and
because the Treasury Department’s rule is a reasonable
construction of what Congress has said, the judgment of
the Court of Appeals must be affirmed.
It is so ordered.
JUSTICE KAGAN took no part in the consideration or
decision of this case.

