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Standards of Review: Corwin
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Standards of Review: Corwin Remains Viable
Defense in M&A Transactions, But Proceed With
Eyes Open
▪ Only post-closing litigation and not in controlling
stockholder transactions
▪ Won’t apply where SH Approval is not informed or is
coerced
▪ Coercion may be viewed broadly -- SABA and Liberty
cases
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Key Limitation of Corwin – Disclosure Deficiencies
▪ Appel - Failure to disclosure the reasons for Chairman’s abstention
vote on a merger where he was disappointed in price/process and
believed it was a bad time to sell
▪ Tangoe - Failure to disclose audited financial statements and
details on the status of restated financial statements required in
connection with the SEC detecting false statements in the
company’s publicly filed financial statements
▪ Xura - Failure to disclose that target’s CEO engaged in side
negotiations with acquirer and steered transaction to chosen
bidder in an effort to remain employed by the company postclosing
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Key Limitation of Corwin – Disclosure Deficiencies
▪ Chester County - Failure to disclose, collectively,
‐ CEO’s support for a deal being contingent on a negotiated side-deal
for management,
‐ a significant downward adjustment in financial projections after the
board approved a deal contingent on a financial advisor issuing a
fairness opinion, and

‐ pre-offer discussions regarding target’s valuation between the
target’s controlling stockholder and eventual acquirer
▪ Morrison - Failure to disclose a founder’s potential unwillingness to
partner with other potential acquirers during the auction process
▪

On remand, the Court finds adequately pled claims of gross negligence
against officers re: disclosures, as well as self-dealing against the founder

▪ TAKE-AWAY: Corwin remains a potent tool to obtain BJR standard and
dismissal of litigation, but Court will closely scrutinize disclosures and
structural coercion. If arguably material, better to disclose.
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Standards of Review: Controlling Stockholders
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Standards of Review: Controlling Stockholder
Transactions
▪ Determination of Controlling SH Status is vital to
standard of review and ability to succeed on a motion
to dismiss
▪ Facts and circumstances test at below 50% ownership,
but increased willingness to look at lower ownership
levels particularly where other factors evidence
control exerted in the process
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Controlling Stockholder Transactions -- Examples
▪ Basho Technologies – Significant preferred holder was considered a
controller in connection with a financing round and subsequent
transactions when it
‐ used contractual rights to cut off access to outside funding;
‐ attempted to spread misinformation regarding its intentions;
‐ interfered with the company’s management team;
‐ had influence over the company’s financial advisor; and
‐ insisted on doing the financing, was unwilling to negotiate and
used threats to that end.
▪ Ultimately, Controller and its director designees hit with $17.5
million damage award.
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Controlling Stockholder Transactions -- Examples
▪ Tesla – Elon Musk may have acted as a conflicted controller in
connection with Tesla’s acquisition of SolarCity because:
‐ He was Tesla’s largest stockholder (22%), chairman of the
board, CEO and Chief Product Architect
‐ He was SolarCity’s largest stockholder (21.9%) and chairman
of the board
‐ He previously forced the founder and then-CEO out of Tesla
and subsequently had himself appointed as CEO
‐ His ownership of Tesla’s stock positioned him with significant
blocking rights given several 66.67% voting requirements in
Tesla’s bylaws
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Controlling Stockholder Transactions -- Examples
▪ Lack of procedural safeguards – no special committee and Musk led
board discussion of transaction (3 times) and engaged advisors.
▪ He had strong connections with members of the Tesla board and a
majority of Tesla’s board was “interested” in the acquisition
‐ Two of the five directors who approved the acquisition were
not independent directors based on Tesla’s public filings
‐ A third director, Jurvetson, who approved the acquisition was
gifted the first ever Tesla Model S and the second ever Tesla
Model X by Musk himself.
▪ Tesla acknowledged Musk’s significant influence at Tesla in its public
filings and Musk referred to Tesla as “his company”
▪ TAKE-AWAY: Increased willingness of DE Courts to find control
status at lower ownership levels. Facts and circumstances test.
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Controlling Stockholder/Control Group –
BlackRock
▪

A reorganization of PennyMac required approval of a majority vote of the
PennyMac stockholders voting together as a single class
▪

▪

No majority of the minority vote was required

Through their holdings, BlackRock controlled approximately 20.1% of those votes
and HC Partners controlled approximately 26% of those votes The Court of
Chancery denied the defendants’ motion to dismiss the complaint after finding
the complaint supported a reasonably conceivable inference that BlackRock and
HC Partners constituted a control group after considering the following factors:
▪

PennyMac originally formed as a joint venture between BlackRock and HC
Partners

▪

BlackRock and HC Partners’ ten-year unbroken history of coordinated
involvement with PennyMac

▪

The frequent mention of both as “strategic partners” in public filings

▪

PennyMac management met with BlackRock and HC Partners jointly to
negotiate the reorganization and granted BlackRock and HC Partners
preferential review and exclusive weigh-in on the reorganization
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MFW – “At the Outset” for Controller Offer
▪ MFW continues to be ideal path for controlling stockholder
transactions involving SH approval. Nuances re: “at the outset”
▪ Synutra: Delaware Supreme Court -- “Ab initio” requirement
satisfied where “magic words” used prior to “substantive
economic negotiations” having commenced.

▪ Olenik: Delaware Supreme Court reversed Chancery – MFW not
satisfied where negotiations commenced, including joint exercise
to value the target, during eight months before controller made its
offer.
▪ Alon Energy: Chancery Court – MFW not satisfied where
discussions as to deal pricing, structure and other items took place
for several months before first “formal offer” and counterproposal (both of which included MFW vote requirement)
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Director Compensation
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Director Compensation: Interested Transaction/SH Ratification
▪

In re Investors Bancorp, Inc. S’holder Litig., the Delaware Supreme
Court overruled prior cases which found that stockholder approval of
future grants of director compensation with “meaningful limits”
constituted effective ratification.

▪

DE Supreme Court held that ratification only cleanses awards
specifically approved by stockholders or made under self-executing
stockholder-approved compensation plans.

▪

Most recently, in Stein v. Blankfein, the Court of Chancery applied
Investors Bancorp and refused to dismiss a challenge to director
compensation of Goldman Sachs where Board retained discretion
and director compensation was approximately double that of peer
group.

▪

TAKE-AWAY: Director compensation = entire fairness absent SH
approval of self-executing plans or seeking specific SH approval of
past or future awards.
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Duty of Oversight
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Oversight Claims
▪ Marchand v. Barnhill and In re Clovis Oncology, Inc. have given
new life to oversight cases in regulated industries
▪ Meaningful duty to monitor is now the emphasis, particularly in
highly regulated industries
▪ Red flag jurisprudence is continues to apply in other industries
(e.g., Rojas v. Ellison (J.C. Penney) and In re LendingClub), but
emphasis on actual monitoring is likely to move to the forefront
▪ Government investigations and fines are red flags that need to be
acted upon
▪ Highlights importance of minutes
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Michael D. Allen
Director
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This presentation and the material contained herein are provided as general information
and should not be construed as legal advice on any specific matter or as creating an
attorney-client relationship. Before relying on general legal information or deciding on legal
action, request a consultation or information from a Richards, Layton & Finger attorney on
specific legal needs.
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(302) 472-7315
www.HEGH.law
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8 Del. C. § 262
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8 Del. C. Section 262 provides the statutory
process for a judicial determination of the fair
value of the shares of a Delaware corporation
that is a party to certain types of M&A
transactions. AKA “dissenters rights.”
8 Del. C. Section 262 has two main components:
(1) Perfection of Appraisal Rights, and (2)
Valuation.
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Stockholder does not vote in favor of the merger, continues to hold stock
through closing, and demands appraisal. See In re Appraisal of Dell Inc.,
143 A.3d 20 (Del. Ch. May 11, 2016) (finding that 83% of shares that
pursued appraisal through trial were not entitled to appraisal based on
inadvertent failures in the “Byzantine” system of “daisy chain”
authorizations in connection with voting beneficially owned shares)
Stockholder may withdraw demand and receive the merger consideration
for 60 days after the effective date of the merger if they have not
commenced or joined an appraisal action.
Stockholder does not need to separately file a petition to become part of a
quasi-class.
Typical course of litigation: fact discovery & expert discovery culminating in
a “battle of the experts” (and their foundations) at trial.
Claims of breach of fiduciary duty in connection with the transaction giving
rise to the appraisal may be pursued together with the appraisal. Entire
fairness turns on fair process and fair price, creating overlap on the price
component.
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The appraisal petitioner is entitled to a proportionate share of
the “fair value in the going concern on the date of the merger”
but is not entitled to elements of value “arising from the
accomplishment or expectation of the merger,” e.g., synergies.
DGCL grants the Court significant discretion to determine the
“fair value” of the shares and “take into account all relevant
factors.”
DFC Glob. Corp. v. Muirfield Value Partners, L.P., 172 A.3d 346,
364 (Del. 2017) (“Section 262(h) unambiguously calls upon the
Court of Chancery to perform an independent evaluation of ‘fair
value’ at the time of a transaction. It vests the Chancellor and
Vice Chancellors with significant discretion to consider ‘all
relevant factors’ and determine the going concern value of the
underlying company.”)
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Historical preference for discounted cash flow analysis (“DCF”) based valuations using
contemporaneous management projections, but comparable transactions and comparable
company analyses were also historically accepted approaches. In recent cases, the Court has let
appraisal respondents walk away from projections that were prepared for the deal and not used
in the ordinary course of business.
The Delaware Supreme Court historically rejected any presumption in favor of the negotiated
deal consideration as evidence of “fair value” in an appraisal action even if it was the result of an
arms’-length negotiation. Golden Telecom, Inc. v. Global FT Ltd., 11 A.3d 214 (Del. 2010)
(“Requiring the Court of Chancery to defer—conclusively or presumptively—to the merger price,
even in the face of a pristine, unchallenged transactional process, would contravene the
unambiguous language of the statute and the reasoned holdings of our precedent. It would
inappropriately shift the responsibility to determine ‘fair value’ from the court to the private
parties. Also, while it is difficult for the Chancellor and Vice Chancellors to assess wildly divergent
expert opinions regarding value, inflexible rules governing appraisal provide little additional
benefit in determining ‘fair value’ because of the already high costs of appraisal actions.”). See
also DFC Glob. Corp. v. Muirfield Value Partners, L.P., 172 A.3d 346, 364 (Del. 2017).
A number of recent cases, however, have given the negotiated deal price data-point far greater
weight.
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Costs—appraisals are expensive.
Fees—fee shifting is rarely granted. No corporate
benefit or common fund doctrine. Petitioners fund
their own case.
Time—it could take years for resolution.
Security – Petitioner is an unsecured creditor and bears
the company’s credit risk.
Uncertainty—the appraised value could be higher or
lower than the merger consideration.
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Transkaryotic decision
In re Appraisal of Transkaryotic
Therapies, Inc., 2007 WL 1378345 (Del.
Ch. May 2, 2007) (opening the door for
investors to buy into an appraisal action
by upholding appraisal rights for
shareholders who acquired shares after
the record date). Reaffirmed in Merion
Capital LP v. BMC Software, Inc., 2015
WL 67586 (Del. Ch. Jan. 5, 2016) and In
re Appraisal of Ancestry.com, Inc., 2015
WL 66825 (Del. Ch. Jan. 5, 2015).

2007 statutory amendment fixes
interest at 5% + Federal Reserve
discount rate

Trends
Observed trend of “event driven”
funds buying into and filing appraisal
actions. See Charles R. Korsmo &
Minor Myers, Appraisal Arbitrage
and the Future of Public Company
M&A, 92 Wash U. L. Rev. 1551 at
Figures 1 & 3 (2014-15) (see next
two slides).
Observed increase in the number of
appraisal petitions filed since 2012.
M&A and defense bar lobbies
against appraisal arbitrage as
“unseemly.”
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The Union Illinois 1995 Inv. Lim. P’ship v. Union Fin. Grp., Ltd., 847 A.2d 340 (Del. Ch.
2004) (Then Vice Chancellor Strine appraising company at merger price less synergies,
noting: As I perceive [my discretion under Section 262], I am free to consider all nonspeculative elements of value, provided that I honor the fair value definition articulated
by the Delaware Supreme Court…. that evidence may include facts bearing on the market
value of the subject company. This includes the transaction that gives rise to the right of
appraisal, so long as the process leading to the transaction is a reliable indicator of value
and merger-specific value is excluded. More generally, our case law recognizes that when
there is an open opportunity to buy a company, the resulting market price is reliable
evidence of fair value. Or, as then-Vice Chancellor, now Justice Jacobs, aptly put it: ‘The
fact that a transaction price was forged in the crucible of objective market reality (as
distinguished from the unavoidably subjective thought process of a valuation expert) is
viewed as strong evidence that the price is fair.’”)
Highfields Capital, Ltd. V. AXA Fin., Inc., 939 A.2d 34 (Del. Ch. Aug. 17, 2007) (finding fair
value, in part, based on merger price less synergies, noting: “Typically, Delaware courts
tend to favor a DCF model over other available methodologies in an appraisal proceeding.
However, that metric has much less utility in cases where the transaction giving rise to
appraisal was an arm's-length merger…” and “a court may derive fair value in a Delaware
appraisal action if the sale of the company in question resulted from an arm's-length
bargaining process where no structural impediments existed that might prevent a
topping bid.”)
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Global GT LP v. Golden Telecom, Inc., 993 A.2d 497, 507-08 (Del. Ch. Apr. 23,
2010)(then VC Strine rejects deal price as evidence of fair value, and enters an
appraisal in excess of deal price, but notes: “It is, of course, true that an arms-length
merger price resulting from an effective market check is entitled to great weight in an
appraisal” citing Union Ill. 1995 Inv. Ltd. P'ship v. Union Fin. Group”)).
Golden Telecom, Inc. v. Global GT LLP, 11 A.3d 214 (Del. 2010) (affirms Chancery
opinion above holding that the statutory mandate requires the Court of Chancery to
perform an independent evaluation of fair value and grants the court with significant
discretion to consider “all relevant factors” and noting that “Requiring the Court of
Chancery to defer—conclusively or presumptively—to the merger price, even in the
face of a pristine, unchallenged transactional process, would contravene the
unambiguous language of the statute and the reasoned holdings of our precedent. It
would inappropriately shift the responsibility to determine “fair value” from the court
to the private parties.”)
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Huff Fund Investment P’ship v. CKx, Inc., 2013 WL 5878807 (Del. Ch. Nov. 1, 2013) aff’d 2015 WL
631586 (Del. Feb. 12, 2015) (VC Glasscock using deal price as a “reliable indicator of value”
where “neither party has presented as reasonable valuation method” due to the “unpredictable
nature of the income stream from the Company’s primary asset.”).
In re Appraisal of Ancestry.com, Inc., 2015 WL 399726 (Del. Ch. Jan. 30, 2015) (VC Glasscock
deferring to the deal price after conducting DCF analysis and finding a valuation close to the deal
price).
Merlin Partners LP v. AutoInfo, Inc., 2015 WL 2069417 (Del. Ch. Apr. 30, 2015) (VC Noble
rejecting DCF based on management projections that were not used in the ordinary course of
business, but that were prepared for the investment bankers in favor of the negotiated merger
price).
LongPath Capital, LLC v. Ramtron Int'l Corp., 2015 WL 4540443 (Del. Ch. June 30, 2015) (VC
Parsons relying on the deal price after finding projections unreliable and concluding fair value
was below deal price due to synergies not available to an appraisal petitioner).
Merion Capital LP v. BMC Software, Inc., 2015 WL 6164771 (Del. Ch. Oct. 21, 2015) (VC Glasscock
relying on deal price generated in the market after a “vigorous” sales process as evidence of fair
value after the Court conducted its own DCF analysis and lamented wildly divergent expert
opinions).
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In re ISN Software Corp. Appraisal Litig., 2016 WL 4275388 (Del. Ch. Aug. 11, 2016) (VC Glasscock awarded 2.5 x deal
price paid in a cash out merger using DCF in connection with the appraisal of a privately held software company
following a merger approved without the benefit of a financial advisor or fairness opinion. Although the company did
not have long-term management projections used in the ordinary course of business, the Court found the projections
relied on by respondent’s expert, subject to corrections to certain assumptions, to be reliable given the subscription
based business model, customer retention, and inelastic demand for the company’s product.)
Dunmire v. Farmers & Merchants Bancorp of W. Pennsylvania, Inc., 2016 WL 6651411 (Del. Ch. Nov. 10, 2016) (C
Bouchard rejected market price absent an auction, absent majority of the minority approval, where buyer and seller
were controlled by the same family, rejected “wildly divergent” expert valuations, and conducted its own
independent discounted net income valuation to arrive at an appraised value of 11% over the deal price in connection
with the appraisal of a closely held community bank).
Merion Capital L.P. v. Lender Processing Servs., Inc., 2016 WL 7324170 (Del. Ch. Dec. 16, 2016) (VC Laster found no
reason to depart from merger price following a reliable sale process and reliable projections. The court’s own DCF
valuation came out 4% above the merger price and gave the court comfort as to the reliability of merger price. The
court also rejected the respondent’s synergies argument as unsupported by any evidence).
In re PetSmart, Inc., 2017 WL 2303599 (Del. Ch. May 26, 2017) (VC Slights recognized that the Court’s statutory
obligation to consider “all relevant factors” did not end with its finding that the merger price was a reliable indicator of
fair value and needed to consider the reliability of a DCF or any other valuation method it could use to reach its final
determination of fair value. The court found that a DCF valuation would not be reliable because management had not
historically created long-term projections and the projections that were created for the sales process were too
aggressive to be reasonable and reverted to deal price).
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DFC Glob. Corp. v. Muirfield Value Partners, L.P., 172 A.3d 346 (Del. Aug. 1,
2017)
Delaware Supreme Court again refused to establish a presumption in favor
of tying fair value to deal price.
The Chancery Court should continue to exercise its discretion to determine
fair value, but while doing so it should also explain why it was accorded a
certain weight to its indicators of value, including the deal price.
Found that the Court of Chancery’s decision to afford only one-third weight
to the deal price was “not rationally supported by the record” explaining:
“Although there is no presumption in favor of the deal price . . . economic
principles suggest that the best evidence of fair value was the deal price, as
it resulted from an open process, informed by robust public information,
and easy access to deeper, non-public information, in which many parties
with an incentive to make a profit had a chance to bid.”
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In re Appraisal of Dell, Inc., 2015 WL 4313206
(Del. Ch. July 30, 2015)
VCL concluded that the deal price resulting from the MBO
was a relevant factor but that respondent failed to show
that it was the best evidence of the company’s fair value.
The Court found that the MBO process would not subject
directors to liability, but suffered multiple imperfections as
a “price discovery tool.”
Vice Chancellor Laster appraised Dell at 28% over the deal
price exclusively using a traditional DCF.
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Dell, Inc. v. Magnetar Global Event Driven Master Fund LTD,
Consol. C.A. No. 9322-VCL, 177 A.3d 1 (Del. Dec. 14, 2017)
Delaware Supreme Court reverses and remands on the ground that the Court
of Chancery failed to give adequate consideration to the deal price – effectively
requiring the lower court to explain away deal price when departing from deal
price in appraisal actions.
Delaware has “long endorsed” the “efficient market hypothesis” which
“teaches that the price produced by an efficient market is generally a more
reliable assessment of fair value than the view of a single analyst, especially an
expert witness who caters her valuation to the litigation imperatives of a wellheeled client.” 177 A.3d at 24.
On remand, the Court of Chancery is empowered to find fair value equal to
deal price without further proceedings, but is not required to do so, so long as
the court “explain[s] that weighting based on reasoning that is consistent with
the record and with relevant, accepted financial principles.” 177 A.3d at 44.
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In July 2018, Dell announced that it is going public again.
Although the transaction was complicated by Dell’s 2016
acquisition of EMC for $67B and the use of a tracking stock,
commentators suggested that the consideration signaled that
perhaps Vice Chancellor Laster’s original appraisal, and not the
going private deal price, better reflected fair value with the
benefit of hindsight.
Nonetheless, the Dell decision remains the law of the Delaware
Supreme Court and a highlight of the Chief Justice Strine Era.
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Dealing with Delaware’s Discretionary Dell Dilemma
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In re Appraisal of AOL Inc., C.A. No. 11204-VCG, 2018 WL 1037450 (Del. Ch. Feb. 23, 2018)
VC Glasscock reads DFC and Dell to mean “in distilled form, provide that the statute requires that, where a
petitioner is entitled to a determination of the fair value of her stock, the trial judge must consider ‘all relevant
factors,’ and that no presumption in favor of transaction price obtains.” Id. at *1.
“Where, however, transaction price represents an unhindered, informed, and competitive market valuation,
the trial judge must give particular and serious consideration to transaction price as evidence of fair value.
Where information necessary for participants in the market to make a bid is widely disseminated, and where
the terms of the transaction are not structurally prohibitive or unduly limiting to such market participation,
the trial court in its determination of fair value must take into consideration the transaction price as set by the
market.” Id.
“In sum, while no presumption in favor of transaction price obtains, a transaction that demonstrates an
unhindered, informed, and competitive market value is at least first among equals of valuation methodologies
in deciding fair value.” Id.
The Court found that it was a “close question” whether the transaction was “Dell Compliant” but that process
deficiencies required the Court to reject the $50 per share deal price as the sole determinate of value. The
Court also found that there was and no non-arbitrary way to assign weight to the deal price in the Court’s fair
value determination. Id. at *1-2.
Notwithstanding the decisions in DFC and Dell, both parties continued to advocate for the use of financial
metrics rather than transaction price, and the Court ascribed full weight to the DCF valuation of $48.70 per
share and used the $50 per share transaction price as a reality check – about a 2.6% haircut to the appraisal
petitioners. Id. at *21.
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Verition Partners Master Fund Ltd. v. Aruba Networks, Inc., C.A. No. 11448-VCL, 2018 WL 922139 (Del. Ch. Feb. 15, 2018).
Applying Dell and DFC, and the Delaware Supreme court’s endorsement of market evidence, VC Laster uses 30 day
average unaffected stock price of $17.13 in the face of a merger price of $24.67 as “a possible proxy for fair value.”
VC Laster rejects DCF analyses based on the guidance of DFC and Dell. Aruba, 2018 WL 922139, at *1.
VC Laster rejects the transaction price because the synergies analysis “requires exercises of human judgment analogous
to those involved in crafting a discounted cash flow valuation.” Id. at *2.
“Fortunately for a trial judge, once Delaware law has embraced a traditional formulation of the efficient capital markets
hypothesis, the unaffected market price provides a direct route to the same endpoint, at least for a company that is
widely traded and lacks a controlling stockholder.” Id. at *4.
Verition Partners Master Fund Ltd. V. Aruba Networks, Inc., C.A. No. 11448-VCL, 2018 WL 2315943 (Del. Ch. May 21, 2018)
(denying reargument)
“I perceived that Dell and DFC endorsed the reliability of the unaffected market price as an indicator of value, at least
for a widely traded company, without a controlling stockholder, where the market for its shares has attributes
consistent with the assumptions underlying the efficient capital markets hypothesis. As a result, I believe that trial
courts now can (and often should) place heavier reliance on the unaffected market price. From my standpoint, this
aspect of the Dell and DFC decisions represented a change in direction for Delaware appraisal law. Before Dell and DFC,
my conceptual framework for approaching the determination of fair value called for regarding the trading price with
skepticism, while having relatively greater confidence in the contemporaneous views of management and other
sophisticated parties and placing relatively greater reliance on management projections prepared in the ordinary
course of business. This skeptical approach to market prices did not flow from any personal value judgment on my part,
but rather from how Delaware Supreme Court decisions had treated the unaffected trading price as a valuation
indicator.” Id. at *7-8.
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In re Appraisal of Solera Holdings, Inc., C.A. No. 12080-CB, 2018 WL 3625644
(Del. Ch. July 30, 2018)(Chancellor Bouchard awards deal price less synergies
and appraises the company at 3.4% below deal price)
Norcraft Companies, Inc. v. Blueblade Capital Opportunities LLC, C.A. No.
11184-VCS, 2018 WL 3602940 (Del. Ch. July 27, 2018) (VC Slights awards a
premium of 2.5% above deal price relying on a DCF and rejecting merger
price less synergies where there was no pre-signing market check, Seller
fixated on one buyer, lead negotiator was conflicted, and deal protection
measures undermined post-signing go-shop).
Both cases considered deal price under Dell and DFC, but found that it was
not an appropriate valuation on the facts.
Both cases also rejected unaffected stock price and rejected it as not
supported by the record.
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Dell is controlling Delaware Law -- but has the
pendulum swung too far?
Unaffected Stock Price remains a data point -but a fainter point than Deal Price.
Synergies are difficult to prove.
No refunds available on pre-payment.
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Verition Partners Master Fund Ltd. v. Aruba Networks, Inc., 210 A.3d 128 (Del. 2019)
(Reversing finding that unaffected stock price represented fair value and remanding
to Court of Chancery to enter a final judgment awarding petitioners an amount
reflecting Respondent’s estimate of deal price less synergies).
“Applying the going-concern standard, we hold that the Court of Chancery abused its discretion in
using Aruba’s ‘unaffected market price’ because it did so on the inapt theory that it needed to make an
additional deduction from the deal price for unspecified ‘reduced agency costs.’” 210 A.3d at 133.

The Court sharply criticized the trial court’s view that Dell and DFC compelled him to rely
on unaffected market price to determine fair value:
The “trial judge’s sense that those decisions somehow compelled him to make the decision he did
was not supported by any reasonable reading of those decisions or grounded in any direct citation
to them.” Id. at 135.
The Court also cited a “long history of giving important weight to market-tested deal prices in the
Court of Chancery and this Court, a history that long predated the trial judge’s contrary
determination in Dell.” Id.
“DFC and Dell merely recognized that a buyer in possession of material nonpublic information about
the seller is in a strong position (and is uniquely incentivized) to properly value the seller when
agreeing to buy the company at a particular deal price, and that view of value should be given
considerable weight by the Court of Chancery absent deficiencies in the deal process.” Id. at 137.
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In re Appraisal of Jarden Corp., Consol. C.A. No. 12456-VCS, 2019 WL 3244085
(Del. Ch. Jul. 19, 2019) (rejecting deal price in favor of unaffected market price, citing significant
flaws in the sale process)
“The ‘sale process’ for Jarden, if one can call it that, raises concerns.” 2019 WL 3244085, at *24. But the
Court also noted that “there was no need for a full-blown auction of Jarden.” Id.
The Court agreed with petitioners that the CEO’s negotiating approach “may well have set an artificial
ceiling on what Newell was willing to pay.” Id.
The Court also noted that “there was no effort to test the Merger Price through any post-signing market
check,” which raised “legitimate questions regarding the usefulness of the Merger Price as an indicator of
fair value.” Id. at *25. The Court also cited difficulties in assessing synergies as part of the deal price. Id.

Unaffected market price may still provide an indicator of fair value.
The Court relied on the testimony of respondent’s expert in finding that Jarden’s unaffected market price
was a reliable indicator of fair value. Id. at *26.
The Court constructed its own DCF analysis to corroborate its reliance on unaffected market price. Id. at
*36-50. The Court partially granted petitioners’ motion for reargument to correct certain mathematical
errors they had identified in the Court’s analysis, but rejected petitioners’ claim that the errors materially
affected its fair value finding. In re Appraisal of Jarden Corp., 2019 WL 4464636 (Del. Ch. Sept. 16, 2019).

Defeating deal price alone does not provide a price bump.
Deal price: $59.21/share
Unaffected Market Price (Fair Value): $48.31/share
Petitioners had sought fair value of $71.36/share, based on comparable companies analysis. 2019 WL
3244085, at *1.
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In re Appraisal of Columbia Pipeline Group, Inc., C.A. No. 12736-VCL, 2019 WL
3778370 (Del. Ch. Aug. 12, 2019) (awarding deal price ($22.50) as fair value)
After conducting an extensive analysis of the Supreme Court’s most recent appraisal decisions, the
Court concluded, “The Delaware Supreme Court’s precedents indicate that the sale process in this case
was sufficiently reliable to make the deal price a persuasive indicator of fair value.” 2019 WL
33778370, at *19.
“In each of its recent decisions, the Delaware Supreme Court found that the objective indicia [of
reliability] outweighed the sale processes’ shortcomings. In this case, a similar analysis shows that the
deal price is a reliable indicator of fair value.” Id. at *24.

No Synergies Deduction
Respondent sought a reduction from deal price of $4.64 per share to account for synergies. Id. at *45.
Relying on contemporaneous evidence, the Court declined to credit the acquiror’s position that it
allocated synergies to Columbia in setting a deal price, while noting that Respondent likely could have
justified a smaller deduction. Id. at *44, 45.

In rejecting petitioners’ proposed DCF valuation, the Court stated: “Dell and DFC
teach that a trial court should have greater confidence in market indicators and less
confidence in a divergent expert determination.” Id. at *51.
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In re Appraisal of Stillwater Mining Company, C.A. No. 2017-0385-JTL , 2019 WL 3943851 (Del. Ch. Aug. 21, 2019) (finding deal price
was the most persuasive indicator of fair value and setting fair value at $18.00)
HEGH represents the petitioners in this appraisal. HEGH is also representing the petitioners in their appeal of this decision.
Oral argument is scheduled for April 1, 2020.
Petitioners: $25.91 per share, relying on a DCF model.
Respondent: $17.63 per share, relying on a combination of deal price, Stillwater’s unaffected trading price with an adjustment
for valuation increase between signing and closing, and its expert’s DCF model.
The Court found deficiencies in the sale process, but relied on deal price anyway
The Court found that the sale process bore objective indicia of reliability as identified in recent Delaware Supreme Court
precedents, though it noted that the Stillwater sale process bore “fewer objective indicia of fairness” than had been present in
those cases. 2019 WL 3943851, at *23.
The Single-Bidder Hypothetical and Post-Signing Market Check
The Court posited that if Stillwater had pursued a single-bidder strategy (which it did not), the deal price would provide
persuasive evidence of fair value because such a process would pass muster under the Court’s fiduciary duty precedents. See
id. at *24-27.
The Court further stated that it “seems to me that if the proponent of a single-bidder process could show that the merger
agreement allowed for a passive post-signing market check in line with what decisions have held is sufficient to satisfy
enhanced scrutiny, and if there were no other factors that undermined the sale process, then the deal price would provide
persuasive evidence of fair value.” Id. at *30.
The Court also rejected Petitioners’ claim that the deal price was undermined by incomplete and misleading disclosures ahead of the
stockholder vote but speculating that some stockholders might have voted differently if they had been fully informed about the CEO’s
interests in negotiating the merger.
Rise in commodities prices between signing and closing were not enough – Court found that stockholders could voted down the
Merger and kept their shares and speculated about possible counterarguments but found that petitioners had not argued for an
adjustment to deal price (vs. unaffected trading price) at the trial level. (Petitioners are appealing this finding).
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In re Appraisal of Panera Bread Company, C.A. No. 2017-0593-MTZ, 2020 WL 506684 (Del. Ch. Jan. 31,
2020) (finding that the fair value of Panera’s stock was $303.44 (deal price minus synergies))
HEGH represents the petitioners in this action. A final order has not yet been entered in this case as of February 14, 2020
Deal price was $315.
At trial, Panera pursued a valuation of $303.44, but after trial, it sought to reduce its valuation to $293.44 in post-trial briefing based
on trial testimony regarding revenue synergies (which the Court rejected as unsupported by evidence).
Petitioners sought a valuation of $361.00, relying on a combination of a DCF model, comparable companies analysis, and precedent
transactions analysis.

Follows Stillwater in concluding that an exclusive deal is sufficient for purposes of deal price deference
under Dell.
The Court found that Panera had “solicited all logical buyers consistent with its knowledge of the Company’s value and the market,”
which were Starbucks and JAB. The Court found that outreach to the two logical buyers in the market compared favorably to the
pre-signing sale process in Dell. See 2020 WL 506684, at *22.
“It is problematic that the board, through Shaich, gave early guidance toward a price that was not ‘deeply in the $300s,’ but this
pricing guidance was not a potentially binding counteroffer, and did not set a ceiling on the price.” Id. at*27.

No refunds for prepayment available under the recent 2016 amendments to the statute.
Panera pre-paid petitioners $315 per share (deal price) pending resolution of the appraisal proceeding and sought a refund of any
difference between its prepayment and the judicially-determined fair value.
The Court rejected its arguments, noting that Section 262(h) (the provision permitting prepayment) “does not explicitly contemplate
any refund.” Id. at*43.
The Court noted that appraisal litigants sometimes stipulate to a clawback provision in their prepayment agreement, but the parties
did not do so here. Id.
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Deal price less synergies has been a risk since 2004.
No longer just about different WACC or plugging more
appropriate projections than those used by financial advisors.
No “presumption,” but the writing is on the wall that Del. Supr.
expects good reasons for departing from the deal price and even
a lackluster process may be enough based on recent guidance in
Stillwater and Panera.
We may see less appraisal in arm’s length public company deals.
Manichaean Capital, LLC v. SourceHOV Holdings, Inc., C.A. No.
2017-0673-JRS, Mem. Op. Del. Ch. Jan. 30, 2020)(appraisal of
privately held company adopts Petitioner’s DCF Model in full
with one input exception and found Respondent’s model
“incredible.”)
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Remains viable for non-arms length deals (controlling
stockholder, MBO, Squeeze outs) and private companies.
Changes from signing to close could still result in appraisal
bumps. But see Stillwater.
Disclosure deficiencies identified in discovery could undermine
process-based defenses.
Continuing expansion of appraisal discovery. Motions to compel
filed in Regal for Stillwater Discovery regarding individual
stockholder voting.
Lack of fee shifting mechanisms available in fiduciary duty cases
under common fund and corporate benefit doctrine.
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Criticism of Corwin v. KKR Fin. Holdings LLC, 125 A.3d 304 (Del. Oct. 2, 2015) as based on
untested hearsay proxy statements without the benefit of discovery.
Use of discovery obtained in appraisal actions to plead plenary breach of fiduciary duty claims
appears to be a strategy that plaintiffs could pursue to avoid a pleading-stage dismissal under
Corwin, before any discovery can be obtained.
Combined Appraisal Entire Fairness have had a level of success.
Owen v. Cannon, 2015 WL 3819204 (Del. Ch. June 17, 2015) (Chancellor Bouchard awarding a 60% premium over deal
price and rejecting post-hoc projections in favor of contemporaneous management projections).
ACP Master, Ltd. v. Sprint Corp. (“Clearwire”), 2017 WL 3421142 (Del. Ch. July 21, 2017) (Court found the price paid in
Sprint/Nextel’s 2013 acquisition of Clearwire to be entirely fair and that fair value was 50% below merger price because
of “massive synergies” based on DCF analysis based on management projections prepared in the ordinary course of
business and rejecting projections prepared by the buyer’s management in connection with competitive bidding).
In re Dole Food Co., Inc. S’holder Litig., 2015 WL 5052214 (Del. Ch. Aug. 27, 2015) (Court awarded a 20% premium based
on strong findings of fraud by buyer / chairman and CEO. Court concluded that the decision likely renders the appraisal
proceeding moot).
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“Busted” Deals
• Busted Deal/Material Adverse Effect Provisions
• Akorn. Inc., v. Fresenius Kabi AG, et al.
• Channel Medsystems v. Boston Scientific

• Strict Enforcement of Merger Agreement Deadlines
• Vintage v. Rent-A-Center
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Akorn v. Fresenius
Akorn, Inc., v. Fresenius Kabi AG, et al. (Del. Ch. Oct. 1, 2018)
• Longest Opinion in Court of Chancery history
• First Delaware decision allowing a party to walk from a merger on the basis of
Material Adverse Effect (“MAE”)
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Akorn v. Fresenius
• Brief Background
• In April 2017, Fresenius agrees to buy Akorn for $4.75 billion and the parties sign a
Merger Agreement
• Akorn had just announced Q1 results and reaffirmed 2018 full-year guidance

• During Q2, Akorn’s performance “fell off a cliff” and continued declining through the
summer and into the fall
• In October/November 2017, Fresenius receives anonymous whistleblower letters
alleging issues with Akorn’s regulatory and quality compliance
• Fresenius launches investigation, and Akorn’s performance continues to deteriorate
• In late April 2018, Fresenius terminates Merger Agreement
• Akorn then files suit seeking to specifically enforce Merger Agreement
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Akorn v. Fresenius
• Four Alleged Breaches:
1. Akorn’s breach of General MAE provision
2. Akorn’s breach of Regulatory Compliance Representations
3. Akorn’s breach of Ordinary Course Covenant
4. Fresenius’ s non-material breach of Hell-or-High-Water Covenant
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Akorn v. Fresenius
1.

Failure of General MAE Condition
• Fresenius’s obligations to close were conditioned on the absence of a Material
Adverse Effect, which is a defined term that begins with a general and self-referential
description of an event that has “a material adverse effect on the business, results of
operations or financial condition of the Company and its Subsidiaries,” and then
contains a number of exceptions and carve-outs to allocate risk between the seller and
buyer.
• Recommend Court’s discussion on pages *49-*50 (Westlaw) and 122-127 (slip op) regarding
the various categories of risks and how they are typically allocated among the seller and
buyer
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Akorn v. Fresenius
• Materiality of the Adverse Effect
• Buyer faces heavy burden
• Short-term hiccup is not enough, must view from the long-term perspective of a
reasonable acquirer

• The effect must substantially threaten the overall earnings potential of the seller in a
durationally-significant manner
• Court has previously used the example of a decline in earnings of 50% over two
consecutive quarters
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Akorn v. Fresenius
• Findings on MAE Materiality
• Akorn suffered declines in
financial performance
• EBITDA declined 51% over
prior year
• Court noted that Akorn’s
performance during Q1 2017
(right before signing the Merger
Agreement) did not exhibit this
downturn; only began after
merger signing

Source: Opinion p. 136 (slip) (55 (Westlaw))
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Akorn v. Fresenius
• Findings on MAE Materiality (cont’d)
• Downturn was durationally-significant as it persisted for one year with no signs of
abating
• Court rejected argument that the downturn was due to “industry headwinds” and thus
was an exception to an MAE because that risk is allocated to the buyer. Akorn’s
underperformance was substantially worse than industry median and peers
• Court also rejected argument that Fresenius knowingly accepted the risks that led to
an MAE based on info it learned in diligence or general industry knowledge. The
Court relied on the specific allocation of risks set out in the definition of an MAE
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Akorn v. Fresenius
2.

Breach of Regulatory Compliance Representations
• So-called “bring down” issue, meaning that Akorn’s reps and warranties were
required to be true as of signing and as of closing. If reps were not true at closing,
buyer could refuse to close unless the deviation would not constitute an MAE. Buyer
could also terminate the Merger Agreement if the breach of reps could not be cured
by the outside date
• Akorn made a variety of representations regarding its regulatory compliance
• Court analyzed whether the difference between Akorn’s represented condition and its
actual condition was so great that it would reasonable be expected to result in an
MAE
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Akorn v. Fresenius
• Findings on Regulatory Compliance
• Qualitative significance of regulatory issues
• Court found overwhelming evidence of widespread regulatory violations and pervasive
compliance problems, including large-scale data integrity issues

• Court concluded that Akorn represented itself as an FDA-compliant company when it
actually had persistent, serious violations of FDA requirements and a disastrous culture of
noncompliance

• Quantitative significance of regulatory issues
• The Court noted it would cost tens-to-hundreds of millions to remediate the regulatory
defects, amounts material to a reasonable prospective buyer

67

Akorn v. Fresenius
• “Sandbagging”
• The Opinion contains an interesting and detailed discussion regarding the state of Delaware
law on so-called “sandbagging,” or claiming reliance on a representation when you had
reason to suspect that the representation was inaccurate when made. *77-*78 (Westlaw);
191-194 (slip op)

• Akorn asserted that Fresenius knew about the risk of regulatory non-compliance and signed
the Merger Agreement regardless
• The Court found that the parties had allocated risk regarding regulatory compliance via a
specific representation and that Fresenius was entitled under Delaware law to rely on that
representation regardless of what it uncovered in due diligence
• The Opinion notes that parties could have drafted the representation with carve-outs for
items disclosed in due diligence or attached a schedule of specific data integrity issues not
covered by the representation
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Akorn v. Fresenius
3.

Breach of Ordinary Course Covenant
• This type of covenant ensures that the buyer is getting at closing what it thought it
was buying at signing.
• Consists of a broad affirmative covenant to use commercially reasonable efforts to
carry on its business in all material respects in the ordinary course of business, and
then sixteen categories of prohibited acts.
• Note: Pages 213-14 (Slip) 86-87 (Westlaw) contain an overview of the hierarchy of
different types of “efforts clauses” – ranging from “best efforts” (highest standard) to
“good faith efforts” (lowest standard).

69

Akorn v. Fresenius
• Findings on Ordinary Course
• Court relied on the Supreme Court’s Williams/ETE opinion, noting that Akorn was
required to take all reasonable steps to maintain operations in the ordinary course, and
that Akorn breached that obligation in multiple ways

• Court found that Akorn cancelled regular audits, did not maintain a sufficient data
integrity system, and submitted FDA filings that were based on fabricated data
• Court found that the breaches were material because they “changed the calculus of the
acquisition for purposes of closing.” Court also noted that the failure to act in the
ordinary course cost Akorn a year of what could have been meaningful remediation
efforts
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Akorn v. Fresenius
4.

Fresenius Potential Breaches
• Reasonable Best Efforts Covenant
• Court found that the parties agreed to use reasonable best efforts to consummate the
transaction they agreed to in the Merger Agreement, and not to “merge at all costs and on any
terms”
• The inquiry in a best efforts covenant is whether a party had reasonable grounds to take the
action that it did and sought to address problems with its counterparty

• The Court found that the whistleblower letters coupled with Akorn’s dismal performance
gave Fresenius good cause to evaluate its rights under the Merger Agreement, ultimately
concluding that Fresenius wanted to live by the Merger Agreement and do what it was
obligated to do while at the same time protecting its own contractual rights and terminating
the transaction if it was able
• The Court distinguished cases like IBP and Hexion where the parties did not raise
concerns before filing suit, did not work with counterparties and appeared to have
manufactured issues as part of buyer’s remorse
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Akorn v. Fresenius
• Hell-or-High-Water Covenant
• Fresenius agreed to take all actions necessary to secure antitrust approval, without any
mitigating efforts obligation
• Court found that Fresenius as a general matter diligently pursued antitrust approval, except
for a one-week time period in February 2018, during which Fresenius considered an option
that would have pushed closing from April to June, however the Court found that Fresenius
reversed course after a week and the merger stayed on track for an April closing

• The Court found that Fresenius “technically” breached the Hell-or-High-Water covenant for a
period in February, but the breach was not material
• Thus, in April when Fresenius purported to terminate the Merger Agreement, it was not itself
already in breach of the agreement
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Akorn v. Fresenius
Affirmed by Delaware Supreme Court
• The Court of Chancery’s judgment was affirmed by the Delaware Supreme Court via a short
Order issued by Chief Justice Strine issued on December 7, 2018, two days after argument in
the Supreme Court. (198 A.3d 724).
• The Supreme Court specifically affirmed the Court of Chancery’s finding that Akorn had
suffered an MAE and had breached its regulatory representations and warranties in a manner
that could cause an MAE, thus excusing Fresenius’s obligation to close, and that Fresenius
had not itself engaged in a prior material breach of the merger agreement that would have
prevented Fresenius from exercising its termination right
• In a footnote, the Supreme Court refrained from commenting on or addressing the Court
of Chancery’s “extensive reasoning on all of the issues presented for it,” and also
refrained from addressing whether Akorn breached the Ordinary Course Covenant, thus
providing an additional basis to terminate the merger agreement
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Akorn v. Fresenius
Takeaways
• The Opinion is extremely fact specific – some may say this is an extension of MAE
law; others will say it is simply an application of existing law to extreme facts
• VC Laster found the buyer’s conduct in this case “markedly different” from the way
buyers acted in prior MAE cases like IBP and Hexion, where buyers were perceived
to have second thoughts after cyclical trends or industry-wide effects negatively
impacted their own business and who filed litigation to escape their bargain without
first consulting with the sellers
• The Court seemed to place a lot of weight on Fresenius’s dual-track efforts of both (i)
consulting with Akorn about the issues that came up while (ii) simultaneously continuing to
move forward with the transaction.

• This case is a reminder to pay attention to the construction of the “material adverse
effect” definition to ensure it is properly tailored to the buyer/seller’s business and
that it appropriately allocates post-signing risks.
• The Opinion is a veritable treatise on how post-signing risk can be categorized, allocated,
carved-out, etc.
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Channel v. Boston Scientific
Background
• In November 2017, Boston Scientific agreed to purchase the remaining 80% of Channel
Medsystems for up to $275 million.
• Channel was an early stage medical device company with a single product

• Closing of the merger was conditioned upon FDA approval of the product

• A month after signing, Channel discovered that its Vice President of Quality had
falsified expense reports and other documents as part of a scheme to steal $2.6 million
from the Company, including by charging Channel for tests that were never performed,
some of which were submitted to the FDA.
• Channel promptly notified Boston Scientific and the FDA and the Court found it acted in a
“fully transparent manner” to thoroughly investigate and remediate
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Channel v. Boston Scientific
Background (cont’d)
• In April 2018, the FDA accepted Channel’s remediation plan, signaling that the fraud
would not impact potential FDA approval
• In May 2018, Boston Scientific terminated the transaction

• In September 2018, Channel sued seeking specific performance. A week-long trial was
held in front of Chancellor Bouchard, who issued a post-trial opinion on December 18,
2019 granting specific performance of the merger agreement
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Channel v. Boston Scientific
Basis for Termination
• Boston Scientific argued that the fraud breached Channel’s representations
and warranties and constituted an MAE based on, among other things, the
costs of remediating Channel’s quality assurance programs and relationship
with the FDA

• Boston Scientific terminated on two grounds:
1. Inaccurate representations and warranties that would reasonably be expected to
have a Material Adverse Effect on Channel (Section 8.1(f))
2. A more general MAE provision, allowing Boston to terminate if at any time
there shall have occurred an MAE (Section 8.1(i))
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Channel v. Boston Scientific
Inaccurate Representations Leading to an MAE
• Termination on these grounds required two showings:
1. One or more representations in the Merger Agreement was inaccurate as of signing; and
2. The failure of such representations to be true and correct “has or reasonably would be
expected to have a Material Adverse Effect on Channel”

1.

Were Representations Inaccurate?
• BSC argued that the fraud resulted in inaccurate representations regarding Channel’s
compliance with (1) healthcare laws, (2) quality control standards for clinical studies,
and (3) FDA disclosure requirements.
• The Court ultimately found that several representations were inaccurate at the time
the agreement was signed.
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Channel v. Boston Scientific
2.

Did Inaccurate Representations Constitute an MAE?
• The Court determined that BSC had the burden of proving that “as of the
termination date, the inaccurate representations in the Agreement would reasonably
be expected to have a [MAE] on Channel around the time the parties expected the
merger to close.”
• The Court looked to Akorn and the other MAE cases, noting that the effect needs
to “substantially threaten the overall earnings potential of the target in a
durationally-significant manner”

• As in Akorn, the Court assessed both the qualitative and quantitative significance of
Channel’s misrepresentations.
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Channel v. Boston Scientific
• Qualitative Significance
• BSC asserted that the fraud would require it to retest the Cerene devices before going to
market—an enormous expense.
• The Court disagreed. The report BSC relied on in reaching that determination concluded that the
fraud had no impact on the Cerene device. BSC also did not (i) speak with Channel or its
consulting firm about the report, (ii) use its own consultant to examine the effects of the fraud,
(iii) quantify the costs of remediating the Cerene device, (iv) assess Channel’s improvements to
its quality systems, (v) confer with all relevant parties, or (vi) assess the likely impact of the
fraud on Channel’s quality control system.
• The Court rejected BSC’s assertion that re-running all of Cerene’s clinical trials comported with
its usual practice.
• The Court also dismissed as overly speculative BSC’s contention that the fraud would lead to
significant litigation, competitive harm, and regulatory scrutiny—in the Court’s view, these
amounted to “after-the-fact rationalizations” for terminating the deal.
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Channel v. Boston Scientific
• Quantitative Significance
• BSC relied on expert testimony to show that the fraud and Channel’s related inaccurate
representations constituted a MAE.
• The Court found BSC’s expert testimony unpersuasive for a number of reasons—most
important, BSC’s expert based his analysis on an unfounded assumption that Cerene would
need to be sidelined for 2-4 years pending a rebuild of Channel’s quality control systems and
new clinical trials.

• Obviously, shelving a Company’s sole product for 2-4 years would have an impact on the
Company’s earnings – the Court described this potential impact as “massive.” The Court
noted that Channel’s expert testified that 91-95% of the earnings drop asserted by Boston
Scientific was caused by this delay, which the Court found unfounded.
• The Court also criticized the expert’s estimates of remediation costs.
• Ultimately, the Court found that Boston Scientific failed to provide any quantitative evidence
of a reasonably expected MAE

81

Channel v. Boston Scientific
General MAE Provisions
• The Court held that the same reasoning compelled a finding that no general MAE
occurred, and thus no basis to terminate on this ground

Channel’s claim for breach of “commercially reasonable efforts” provision
• Channel also asserted that Boston could not terminate because it breached its
obligation to use “commercially reasonable efforts” to consummate the merger
• The Court cited to the Supreme Court’s Williams opinion, which interpreted a similar
covenant to impose obligations to take all reasonable steps to solve problems and
consummate the transaction.
• The Court cited back to Akorn, noting that Courts look to (1) whether the party had
reasonable grounds to take the action it did and (2) sought to address problems with its
counter party
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Channel v. Boston Scientific
• Commercially reasonable efforts (cont’d)
• The Court found that Boston Scientific did not have reasonable grounds to terminate
the agreement, particularly where the FDA had already accepted the remediation plan,
signaling approval of the product

• The Court noted that Boston Scientific made no reasonable efforts to engage with
Channel or to attempt to “keep the deal on track” after learning of the details of
Channel’s investigation into the fraud
• The Court also noted contemporaneous evidence that Boston Scientific was looking
for a way out of its deal due to growing concerns that the device would be difficult to
market and due to another transaction in the works
• Ultimately, the Court found that Boston Scientific failed to engage with Channel in a
commercially reasonable way to vet concerns and keep the deal on track. Instead, the
Court said that “Boston Scientific simply pulled the ripcord”
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Channel v. Boston Scientific
Outcome/Takeaways
• Boston Scientific appealed. Understand that the case recently settled with a
termination of the agreement, payment by Boston Scientific of an undisclosed sum,
and surrender of Boston Scientific’s equity interest in Channel

• This was the first MAE opinion since Akorn, and the Court observed that, even postAkorn, it continues to evaluate MAEs under the traditional Delaware framework,
which imposes a very high burden on companies who wish to escape their closing
obligations by asserting an MAE.
• MAE analyses remain highly fact-intensive—where a buyer complies with its
obligations throughout the merger process but is frustrated by significant adverse
effects (such as Akorn’s sudden business decline and pervasive regulatory
noncompliance), it has a shot at eschewing its closing obligation. In most cases,
however, this will remain an uphill battle.
• The Courts seem to place a lot of weight on the parties’ motivations, including whether there
are signs of buyer’s remorse
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Vintage v. Rent-A-Center
• In June 2018, Rent-A-Center agrees to acquisition by Vintage Capital for
approximately $1.3 billion
• Vintage already owned another rent-to-own retailer, known as Buddy’s
• Thus, the parties knew that FTC permission would be required for the merger, and
that the review could be lengthy

• The merger agreement contained an initial “End Date” provision set for six
months from signing. If the FTC review process was still ongoing, either party
could unilaterally extend the end date for three months.
• If one party extended, both sides would be bound to the merger during the extension
• If neither party extended, either party could terminate the merger agreement at will,
simply by giving notice.
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Vintage v. Rent-A-Center
• In the months leading up to the End Date, the parties took steps to secure
antitrust approval
• Two weeks before the End Date, Rent-A-Center had started to sour on the deal,
including because of Rent-A-Center’s improved performance
• The Rent-A-Center board decided that, if Vintage did not extend the End Date, it
would terminate. However, Rent-A-Center expected that Vintage would extend, and
thus continued with its efforts to consummate the merger

• On the End Date – December 17, 2018 – the Rent-A-Center Board held a latenight meeting, given that it had not yet received a notice of extension from
Vintage
• The notice of extension never came, and early the next morning, Rent-A-Center
terminated the merger agreement and requested payment of a $126.5 million reverse
termination fee, which was guaranteed by B. Riley Financial.
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Vintage v. Rent-A-Center
• On December 21, 2018, Vintage and B. Riley sued for specific performance in
the Court of Chancery, also seeking a TRO.
• On New Year’s Eve, the Court held a TRO hearing and ultimately entered a status
quo order and set the case on an expedited trial track. Rent-A-Center also
counterclaimed, seeking payment of the reverse termination fee

• In its post-trial decision, the Court permitted Rent-A-Center to terminate the
merger, but requested further briefing on the termination fee issue.
• The Court came to the “startling conclusion” that having “vigorously negotiated” a
provision allowing the unilateral extension of the End Date simply by providing
written notice, “Vintage and B.Riley personnel, in the context of this $1 billion-plus
merger, simply forgot to give such notice.”
•

The Court noted a contemporaneous text from B.Riley – which guaranteed the $126.5m
termination fee – “We are [prejudiced in the extreme].”

•

The Court also noted in fn.2 that Vintage had a different reaction, which was “No idea what
[Rent-a-Center’s] thinking. They know its extended.”
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Vintage v. Rent-A-Center
Vintage’s arguments against termination

• Vintage argued that the “purpose” of the notice requirement had been satisfied, and that
notice had been substantially provided, because both parties were proceeding with the
expectation that closing would occur after the End Date
•

For example, Vintage pointed to an agreement filed with the FTC, in which the parties
represented to the FTC that closing would not take place until after the End Date

•

Vintage also pointed to the substantial efforts expended by both parties, which wouldn’t have
been undertaken without an intention to close the merger after the End Date

• The Court, after reiterating that Delaware courts interpret contracts “as written,” noted
that the parties bargained for the unilateral right to extend the End Date via written
notice, and that the parties could have written that section of the merger agreement
differently, such as by providing for automatic extension if the merger was still under
anti-trust review, or could have bargained for a different type of notice, but did not.
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Vintage v. Rent-A-Center
Vintage’s arguments against termination (cont’d)

• Vintage also argued that Rent-A-Center waived the notice requirement by
representing to the FTC in a Joint Timing Agreement that the anticipated date
of closing would be sometime in 2019 (i.e. after the End Date)
• The Court rejected this, noting that an agreement with the FTC was not a promise by
the merger parties that closing shall occur by a date certain and that the parties would
be bound by the merger agreement in the meantime.
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Vintage v. Rent-A-Center
Vintage’s arguments against termination (cont’d)

• Vintage also argued that Rent-A-Center failed to use its “commercially reasonable
efforts” to consummate the merger, and therefore could not terminate.
• Vintage argued that Rent-A-Center failed to inform it that Rent-A-Center considered
the initial End Date to be operational, thus leaving Vintage unaware that it needed to
provide formal notice of extension
•

The Court rejected this argument, noting that under Delaware law, parties are assumed to
have knowledge of their own contractual rights

• The Court also noted that Rent-A-Center believed that Vintage was likely to give
notice – thus there was no evidence that Rent-A-Center had knowledge that Vintage
was mistaken as to the End Date provisions
•

The Court described this argument as advocating for a “duty to warn,” which it found
inconsistent with the Merger Agreement, noting that the parties could have bargained for
advance notice provisions
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Reverse Termination Fee
• The Court raised concerns about whether the reverse termination fee – which the Court
described as “enormous” compared to typical termination fees – was payable under the
implied covenant of good faith and fair dealing, noting it was dubious whether the
parties meant for a reverse breakup fee to apply in this situation
• Specifically, the Court noted that there was no gamesmanship in Vintage’s actions, as it was
ready to move to closing and it was Rent-A-Center that caused the merger to terminate.

• The Court requested additional briefing on this issue

Settlement
• After this additional briefing, the parties reached a settlement

• Rent-A-Center received $92.5 million
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Takeaways
• Reinforces that Delaware continues to be a “contractarian” state – sophisticated
parties will be bound to the terms they negotiate
• Emphasizes the importance of careful drafting and anticipating/considering various
scenarios between signing and closing
• After-the-fact rationalizations about the “purpose” of a provision are not likely to override the
express terms of an agreement, even when it comes to deadlines or notice provisions
• At the same time, as you can see with the Court’s struggle on the reverse termination fee, the
Court of Chancery retains its equitable ability (and the concept of the implied covenant of
good faith and fair dealing) to consider and potentially address truly inequitable or
unforeseen circumstances
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