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Attorneys’ Duty to Implement Legal Hold Does Not
End After Hitting Send
 June 28, 2020

Who knew the topic of legal holds is so
engaging? Articles about litigation holds turn
out to be some of our most popular reads.
We’ve written in the past about litigation hold
triggers and the duty to preserve evidence as
well as the privileged nature of legal hold
communications. But, a lawyer’s duty to
prevent evidence destruction does not end by
hitting send on a legal hold email. Both inhouse and outside counsel are responsible for

overseeing the implementation of and
compliance with legal holds.

Law Firm Lawyers: “Oral Litigation
Holds” are Probably Insuf cient
Just advising your client not to destroy
documents relating to a lawsuit is not enough.
As the cases below explain, legal hold best
practices require lawyers to also monitor
implementation of a legal hold.

One law rm found out the hard way when it
was sued for malpractice after its client lost a
copyright infringement case because of
evidence destruction.

In the case, Industrial Quick Search, Inc. v.
Meiresonne, et al., No. 13 Civ. 5589 (S.D.N.Y.
January 2, 2018), a publishing company sued
IQS for posting copyrighted information on a
website. IQS lost the case after the judge
determined IQS destroyed evidence.

The spoliation occurred when IQS destroyed
“junk papers” in the days prior to the publishing
company’s inspection of IQS documents during
discovery. When, the publishing company’s
attorney learned that IQS destroyed documents
prior to the inspection, he promptly led a
spoliation motion and (successfully) requested
judgment against IQS.

After IQS lost the copyright case, it sued its
attorneys and blamed them for the unfavorable
result. Speci cally, IQS alleged that the
attorneys failed to adequately supervise the

document production because they were
absent when the publishing company
inspected the documents. IQS also claimed its
attorneys were negligent for failing to properly
advise it on the law surrounding document
preservation.

For their part, the attorneys pointed out they
issued an “oral litigation hold” when they rst
met with the company and that at some point
during the litigation, they discussed with IQS
what types of documents were relevant to the
case and would need to be produced.

IQS moved for summary judgment in the
malpractice case, and although the court
withheld judgment on the attorneys’
negligence, it did note that the obligation to
preserve evidence “runs rst to counsel”. As a
result attorneys must explain to clients the
need to preserve documents relevant to the
legal matter.

The court also noted that an attorney’s
obligation regarding preservation of evidence
includes both the implementation of a
litigation hold as well as monitoring the client’s
compliance with the legal hold and efforts to
collect and produce relevant documents.
(Following the seminal case, Zubulake v. UBS
Warburg LLC, 229 F.R.D. 422, 432 (S.D.N.Y.
2004)).

However, the court acknowledged that lawyers
are not always responsible for their client’s
destruction of documents, but they do have an
obligation to take reasonable steps to ensure
the preservation of relevant information.

More recently, in Perrong v. Sperian Energy
Corp., Case No. 2:19-cv-00115-RFB-EJY (Jan. 17,
2020), the court, considering a sanctions
motion in which several parties “simply pointed
ngers at one another each saying it does not
have [the requested] records”, feared evidence
spoliation because none of the parties took
action to preserve the records at issue. The
court’s frustration was not limited to the
litigants and the judge noted that “[t]he
preservation obligation runs rst to counsel,
who has a duty to advise his client of the type of
information potentially relevant to the lawsuit
and of the necessity of preventing its
destruction.”

In-House Counsel: Be Sure to
Connect the Dots
Although the attorneys in the cases discussed
above practiced with law rms, it is often inhouse counsel that is at ground zero for a legal
dispute and responsible for putting the legal
hold wheels in motion. In fact, the duty to
preserve evidence may extend beyond the
walls of the company legal department. As one
court noted, “corporate managers are
responsible for conveying [legal hold]
information to the relevant employees.” Cruz v.
G Star, Inc., No. 17-CV-7685 (PGG) (OTW)
(S.D.N.Y. June 19, 2019).

A good example of in-house counsel
dispatching their obligation to institute a legal
hold is found in Mirmina v. Genpact, LLC, Civil
No. 3:16CV00614 (D. Conn. July 27, 2017). In that
case, an employee sued his former employer
and raised concerns that the employer
withheld documents during discovery because

the employee believed the company relied on a
single employee involved in the dispute to
collect relevant documents (admittedly not a
good idea).

Upon further inspection, the court found that
the company’s in-house counsel had done
more than just rely on a single employee to
satisfy the company’s discovery obligations and
followed legal hold procedures to ensure
documents were preserved, collected and
produced during discovery.

Speci cally, the company’s in-house counsel:
(1) issued a timely and detailed litigation hold to
potential custodians of ESI, directing the
preservation of any records and documents
that might pertain to plaintiff’s claims;
(2) gave instructions to the ESI custodians
regarding searches and speci c search
parameters;
(3) explained the importance of a thorough
search to the ESI custodians; and
(4) provided guidance when questions arose
during the search.

Takeaway: Have a Legal Hold Process
As lawyers know, legal hold notices should be
sent as soon as a legal dispute is “reasonably
anticipated.” Counsel also needs to make sure
make sure document retention policies
permitting document deletion are suspended
(as they relate to the destruction of relevant
documents). Next, all potential custodians with
relevant information and documents should be

identi ed, interviewed and informed of their
obligation to preserve documents.

For more detailed reading, check out our article
on the dos and don’ts of document
preservation.
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Litigation Hold Triggers and the Duty to Preserve
Evidence (2020 Edition)
 October 7, 2020

For a party to meet its obligation to produce
relevant evidence in litigation or in response to
a subpoena, they must rst meet their duty to
preserve evidence. Often, one of the rst steps
an in-house lawyer takes to preserve evidence
is to send a litigation hold letter (or “legal hold”)
to employees that worked on the project or
transaction subject to dispute.

Litigation hold letters are issued in anticipation
of litigation instructing recipients to preserve
relevant documents and other information. The
duty to preserve relevant information is
triggered when litigation is “reasonably
anticipated.” Rimkus Consulting Group, Inc. v.
Cammarata, 688 F. Supp. 2d 598, 612-613 n. 7
(S.D. Tex. 2010).

The test for “reasonable anticipation of
litigation” varies by jurisdiction, but, in general,
reasonable anticipation of litigation arises when
a party knows there is a credible threat that it
will become involved in litigation. Zubulake v.
UBS Warburg LLC, 220 F.R.D. 212, 217 (S.D.N.Y.
2003).

What is a “Credible Threat of
Litigation?”
Events rising to the level of a credible threat of
litigation take many forms and may occur
several years before actual litigation
commences. Situations triggering an obligation
to preserve evidence include receipt of a
demand letter, formal complaint, records
subpoena, or the occurrence of an event that
typically results in litigation. Additionally, a
reputable media report suggesting an
impending government investigation (and
possible litigation) may also trigger litigation
hold obligations.

Case Law Examples of Litigation
Hold Triggers
The following cases illustrate various situations
triggering preservation obligations:

Bagley v. Yale University, Civ. No. 3:13-CV1890 (D. Conn. Dec. 22, 2016) (Duty arose
before ling of suit and arguably when
university staff exchanged emails noting
plaintiff’s threat of legal action).
Rimkus Consulting Group, Inc. v.
Cammarata, 688 F. Supp. 2d 598, 612-613 n. 7
(S.D. Tex. 2010) (Duty arose for defendants
when they were planning to institute a
related legal action).
Jones v. Bremen High Sch. Dist. 228, No. 08CV-3548 (N.D. Ill. May 25, 2010) (Duty to
preserve documents arose when party
received EEOC charges).
D’Onofrio v. SFZ Sports Group, Inc., No. 06687 (D.D.C. Aug. 24, 2010) (duty to preserve
evidence triggered on receipt preservation
letter stating that sender intended to initiate
litigation and requesting preservation of
electronic documents).
Mosaid Tech. Inc. v. Samsung Electronics Co.,
348 F. Supp. 2d 332, 336 (D.N.J. 2004) (Duty
arose when complaint served).
But see…
In re Abilify (Aripiprazole) Prods. Liab. Litig.,
No. 3:16-md-2734 (N.D. Fla. Oct. 5, 2018)
(Industrywide events not suf cient to trigger
duty to preserve evidence and ESI).
Cache La Poudre Feeds, LLC v. Land
O’Lakes, Inc., 244 FRD 614 (D. Colo. 2007) (No
duty to preserve evidence based on
“equivocal letters” about a dispute).

Regardless of Triggering Event,
Preservation Efforts Must be
Reasonable
The Sedona Conference’s “Commentary on
Legal Holds” explains that whether a

reasonable anticipation of litigation exists and
whether a party must preserve documents
should be determined on a case-by-case basis
based on facts known to the potential litigant.
Along those lines, judicial evaluation of a party’s
preservation and legal hold efforts is a factual
inquiry and generally based on the good faith
and reasonableness of the decision (including
whether a legal hold is necessary and how the
legal hold should be executed).

In Bagley v. Yale, the court offered several
factors a court might consider to determine if
legal hold efforts were reasonable:

1. When did a party’s duty to preserve
evidence begin?
2. Did the party issue a litigation hold
notice in order to preserve evidence?
3. When did the party issue a litigation
hold notice, in relation to the date its duty
to preserve the evidence arose?
4. What did the litigation hold notice say?
5. What did recipients of the litigation
hold notice do or say, in response to or as
result of, the notice?
6. After receiving recipients’ responses to
the litigation hold notice, what further
action, if any, did the party giving the
notice take to preserve the evidence?

Creating and Complying With an
Information Governance Program
Helps Demonstrate Reasonableness
Adoption and compliance with an information
governance policy (IG Policy) may help

demonstrate reasonableness and good faith in
meeting preservation obligations as will
adoption of an effective and defensible legal
hold process. Implementation of these
processes will minimize the risk of document
spoliation (loss or destruction), sanctions, and
even damage to reputation.

To meet preservation obligations, suspension of
document retention and deletion protocols
may be necessary. But, as the court noted in
Zubulake, to comply with legal hold obligations
a party is not required to preserve “every shred
of paper, every e-mail or electronic document,
and every backup tape.” As the Fourth Circuit
Court of Appeal observed, “a party is not
required to preserve all its documents but
rather only documents that the party knew or
should have known were, or could be, relevant
to the parties’ dispute.”

To document preservation efforts and to fully
understand the extent and nature of
information to preserve, use of ESI
(Electronically Stored Information)
questionnaires, custodian interviews and legal
hold software is often advisable.

Even if a Duty to Preserve Evidence
Arises, No Sanctions if No Prejudice
Even if a party fails to put a legal hold in place
despite reasonably anticipating a legal dispute,
they may escape sanctions if their opponent is
not prejudiced by the loss of the information.

For example, in Snider v. Danfoss, LLC, 15 CV
4748 (N.D. Ill. Jul. 12, 2017), an employee

complained about sexual harassment and the
offending co-worker disciplined. After
complaining about the harassment , the
employee was moved to a different position.
She viewed the move as a demotion and
consulted a lawyer who sent the company a
demand for preservation of evidence. The
employee later quit and sued her former
employer. However, pursuant to company
policy, and despite receipt of the document
preservation notice, the company deleted the
employee’s email 90 days after she left.

The employee unsuccessfully requested
spoliation sanctions against the company for
deleting the email. Noting that the “deletions
were not best practices . . . [and t]he fact that
[the employer] is not being sanctioned should
in no way be viewed as the Court approving of
[the employer’s] reckless or careless actions”
the court declined to sanction the company
because there was insuf cient prejudice to the
employee’s case.

Under Federal Rule of Civil Procedure 37(e),
sanctions for destruction of ESI are only allowed
with a showing of prejudice. However, the court
noted that even with the deletion of the
departed employee’s email, copies of many
pertinent email messages sent or received by
the employee were available in others’
mailboxes (such as her supervisor and the
human resources manager). So, the court
concluded there was insuf cient prejudice to
support a nding of sanctions

Bottom Line: Better Safe Than Sorry

If there is even a remote chance of litigation, it
is best to err on the side of caution and
preserve information relevant to the dispute or
run the risk of penalties, evidentiary sanctions,
adverse rulings or nes. Silvestri v. General
Motors Corp., 271 F.3d 583 (4th Cir. 2001). For
additional information about legal holds and
ESI preservation, additional articles may be
found here.
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