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Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
so we can address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
right of the slides. To exit full screen, press the Esc button.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email that
you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please complete
the following steps:
•

Click on the link to the PDF of the slides for today’s program, which is located
to the right of the slides, just above the Q&A box.

•

The PDF will open a separate tab/window. Print the slides by clicking on the
printer icon.

Broker/Shipper Cases
1. Overview of property
brokering
2. Theories of Liability
3. Key Discovery/Documents
4. Transportation indemnity
agreements
5. Preemption issues
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Basics - Definitions
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•

Brokers act on behalf of shippers to select and contract with motor
carriers.

•

49 U.S.C. § 13102(2): “Broker” means a person, other than a motor
carrier or an employee or agent of a motor carrier, that as a principal or
agent sells, offers for sale, negotiates for, or holds itself out by
solicitation, advertisement, or otherwise as selling, providing, or
arranging for, transportation by motor carrier for compensation.

•

49 C.F.R. § 371.2: A person who, for compensation, arranges, or offers
to arrange, the transportation of property by an authorized motor carrier.
Motor carriers, or persons who are employees or bona fide agents of
carriers, are not brokers within this section when they arrange or offer to
arrange the transportation of shipments which they are authorized to
transport and have accepted and legally bound themselves to transport.

Basics - Definitions
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•

Shipper is the party shipping goods to someone else - either select Motor
Carrier own its own or use a Broker to select the Motor Carrier

•

Motor carriers transport property or passengers in commercial motor
vehicles.

•

49 U.S.C. § 13102(14): “Motor carrier” means a person providing motor
vehicle transportation for compensation

•

49 C.F.R. § 390.5: A for-hire motor carrier is “a person engaged in the
transportation of goods or passengers for compensation.”

•

49 U.S.C. § 13102(23)(B): “Transportation” includes “services related to
that movement, including arranging for, receipt, delivery, elevation,
transfer in transit, refrigeration, icing, ventilation, storage, handling,
packing, unpacking, and interchange of passengers and property.”

TRANSPORTATION CYCLE:

Who are the players?
SHIPPER
• Tenders property
to a motor carrier
or driver of a
commercial motor
vehicle for
transportation in
interstate
commerce.

© Wright Law PLC
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3PL/BROKER

MOTOR CARRIER

DRIVER

RECEIVER

• For compensation
arranges or offers
to arrange the
transportation of
property by an
authorized motor
carrier.

• Engaged in the
transportation of goods
for compensation.
• “Transportation”
includes “arranging
for…delivery.” (Not
limited to physical
delivery).

• Independent
contractor in the
course of operating
a commercial
motor vehicle.

• Contracts with
other parties and
receives delivery of
cargo.

Basics - Documents
•

Written Agreements are required between brokers and motor carriers,
usually called a Master Transportation Agreement
•

•

Bill of Lading is required & identifies the consignor (receiver), consignee
(usually shipper), the motor carrier responsible for the load, whether a
broker is involved, goods to be shipped, pickup date, and delivery date
•

•

See 49 U.S.C. § 14706(a)(1); 49 C.F.R. § 1035.1

Rate Confirmation Sheet is issued by a broker or shipper to a motor carrier
containing details related to a shipment, amount to be paid etc.
•
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49 U.S.C. § 13901(c): must specify whether the party providing
transportation or services is doing so under its broker authority or under
its motor carrier authority (MAP-21, Moving Ahead Progress 21st
Century Act)

Many times they contain other requirements such as instructing drivers
to communicate directly with the broker or shipper, checking in multiple
times per day, etc.

Key Documents
1. Bill of Lading (Will list Shipper, Motor Carrier, Receiver)
2. Master Transportation Agreement (Must define authorities upon which the entity is using – e.g., broker or motor carrier)
3. Carrier Dispatch Confirmation (relevant to show the control of the activity of trucking and entrustment of vehicle)
4. Transportation Management Software (Screen shots of load tender and communications)
5. Internal Policies (screening of motor carriers)
6. Safety history of motor carrier through FMCSA or subscription services
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BILL OF LADING

49 C.F.R. Sect. 373.101

Every motor carrier subject to § 373.100 shall issue a receipt or bill of lading for property tendered
for transportation in interstate or foreign commerce containing the following information:
(a) Names of consignor and consignee.
(b) Origin and destination points.
(c) Number of packages.
(d) Description of freight.
(e) Weight, volume, or measurement of freight (if applicable to the rating of the freight).
The carrier shall keep a record of this information as prescribed in 49 CFR part 379.
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MASTER TRANSPORTATION AGREEMENT

49 U.S.C. Sect. 13901(c) (“MAP-21”)

(c)SPECIFICATION OF AUTHORITY.—For each
agreement to provide transportation or service for
which registration is required under this chapter, the
registrant shall specify, in writing, the authority under
which the person is providing such transportation or
service.
12

TRANSPORTATION MANAGEMENT SOFTWARE
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Theories of Liability
•

Agency

•

Negligent Selection of Independent
Contractor
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Agency
•

Principal & Agent relationship between Broker & Motor
Carrier/Driver

•

Principal is vicariously liable for the conduct of its
Agent
•

•
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But not for conduct of independent contractor

Focus is on Broker (i.e. Principal’s) right to control the
manner of work of the Motor Carrier/Driver (i.e. Agent)

COMMON LAW AGENCY
Restatement (Third) of Agency:

§ 7.07 Employee Acting Within Scope of Employment
(1) An employer is subject to vicarious liability for a tort
committed by its employee acting within the scope of
employment.
(a) an employee is an agent whose principal controls or
has the right to control the manner and means of the
agent's performance of work, and
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Negligent Selection of Independent
Contractor (i.e. Motor Carrier)
Section 411 of the Restatement (Second) of Torts
Shipper and brokers may be liable: “for physical harm to third
persons caused by the failure to exercise reasonable care to
employ a competent and careful contractor (a) to do work
which will involve a risk of physical harm unless it is skillfully
and carefully done, or (b) to perform any duty which they owe
to third persons.”
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Selection
criteria:
Summary of testimony from 30(b)(6)
witness for 3PL
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Motor carrier/brokerage unit policy to
hire subcontractors
“Please provide a description of the programs
and procedures you have in place to supervise
your drivers.”

-Policy dated 09.15.2011
19

Indemnity
Agreements:
How do they impact trucking cases?
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Federal Aviation Administration Act of
1994 (FAAAA) Preemption
•

49 U.S.C.A. § 14501(c)(1): (1) General rule.--Except as
provided in paragraphs (2) . . . a State . . . may not enact or
enforce a law, regulation, or other provision having the
force and effect of law related to a price, route, or service
of any motor carrier. . . [or] . . .broker . . with respect to the
transportation of property.”

•

Battle is meaning of “Related to services”

•

Best Argument: State law or rule does not “relate to”
routes, prices, or services of motor carriers in a way that
the FAAAA prohibits
•
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Even if compliance with that law or rule indirectly
increases the costs that the carriers incur to provide
their services and therefore their own prices as well.

FAAAA Preemption
•

49 U.S.C.A. § 14501(c)(2): “Paragraph (1) shall not
restrict the safety regulatory authority of a State
with respect to motor vehicles,…”

•

Exceptions for “safety regulatory authority” =
Common Law Tort Claims

•

Use of tort liability is one of the principal ways that
States regulate conduct and safety
•
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The use of common-law liability is “the bedrock
of state regulation.” Desiano v. Warner-Lambert
& Co., 467 F.3d 85, 86 (2d Cir. 2006), aff’d sub
nom. Warner-Lambert Co., LLC v. Kent, 552
U.S. 440 (2008).

FAAAA Preemption - Decisions & Orders
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•

State Court

•

Federal District Court

•

Federal Circuit Court

Decisions & Orders - State Court
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•

10 State Court Orders

•

Alabama - 2010 - Granted Preemption Weatherspoon v. Tillery Body Shop

•

California - 2019 - Denied Preemption Jones v. CH Robinson

•

Florida - 2019 - Denied Preemption Waughon v. Ford Motor Co.

•

Illinois - 2020 - Denied Preemption to
SHIPPER - Bernardini v. Gillig, LLC

•

Indiana - 2007 - Denied Preemption Kuehne v. UPS

Decisions & Orders - State Court
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•

Maryland - 2019 - Denied Preemption Ortiz v. Ben Strong Trucking

•

New Mexico - 2019 - Denied Preemption
- Schmidt v. Tavenner’s Towing &
Recovery

•

Texas - 2017 - Denied Preemption Evans v. Primoris Services Corp.

•

Texas - 2017 - Denied Preemption Segura v. CH Robinson

•

Texas - 2019 - Denied Preemption Huffman v. Evans Transportation
Services

Decisions & Orders - Federal District Court
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•

36 Federal District Court Decisions

•

Arkansas - 2020 - Denied Preemption - Shaw v. Jesse
Morris Trucking

•

Arizona - 2014 - Granted Preemption - Asarco LLC v.
England Logistics, Inc. (Granted preemption but did not
address safety regulatory exemption)

•

Arizona - 2019 - Denied Preemption - Nyswaner v. CH
Robinson (ALSO HELD MOTOR CARRIER WAS
EMPLOYEE OF BROKER)

•

California - 2015 - Denied Preemption - Garcia v. El
Paso-Los Angeles Limosine Express

•

California - 2017 - Denied Preemption - Factory Mutual
Ins. Co. v. One Source Logistics

•

Connecticut - 2003 - Denied Preemption - Desardoouin v.
UPS

•

Florida - 2018 - Denied Preemption - Hentz v. Kimball
Transportation

Decisions & Orders - Federal District Court
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•

Georgia - 1997 - Granted Preemption - Deerskin
Trading Post v. UPS

•

Iowa - 2019 - Denied Preemption - Scott v. Milosevic

•

Illinois - 2017 - Granted Preemption - Georgia Nut
Co. v. CH Robinson

•

Illinois - 2017 - Denied Preemption - Muzzarelli v.
UPS

•

Illinois - 2018 - Granted Preemption - Volkova v. CH
Robinson

•

Illinois - 2018 - Denied Preemption - Johnson v.
Diakon Logistics

•

Illinois - 2020 - Granted Preemption - Ye v. Global
Sunrise, Inc.

•

Illinois - 2020 - Denied Preemption - Bruger v. Olero,
Inc.

Decisions & Orders - Federal District Court
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•

Missouri - 2017 - Denied Preemption - Riley v. AK
Logistics (Denied CH Robinson on both Neg
Selection & Agency)

•

Missouri - 2020 - Denied Preemption - Mendoza v.
BSB Transport

•

Mississippi - 2018 - Denied Preemption - Finley v.
Dyer

•

Nebraska - 2019 - Denied Preemption - Mendez v.
BMS Trucking

•

New Jersey - 2015 - Granted Preemption - Marx
Companies, LLC v. Western Trans Logistics, Inc.

•

New Jersey - 2017 - Granted Preemption - Mrs.
Resslers Food Products v. KZY Logistics

•

Nevada - 2018 - Granted Preemption - Miller v. CH
Robinson (JUST REVERSED BY 9TH CIRCUIT)

Decisions & Orders - Federal District Court
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•

Ohio - 2018 - Granted Preemption - Creagen
v. Wal-mart

•

Oklahoma - 2019 - Granted Preemption Loyd v. Salazar

•

Pennsylvania - 2018 - Granted Preemption Kraus v. Iris USA

•

Pennsylvania - 2020 - Granted Preemption Louis M. Marson, Jr., Inc. v. Alliance
Shippers

•

Pennsylvania - 2020 - Denied Preemption Ciotola v. Star Transportation & Trucking
LLC

•

Tennessee - 2011 - Denied Preemption Owens v. Anthony

Decisions & Orders - Federal District Court
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•

Texas - 2015 - Denied Preemption - Morales v. Redco
Transport

•

Texas - 2018 - Denied Preemption - Snow v. Paladin
Freight Solutions

•

Texas - 2020 - Granted Preemption - Gillum v. High
Standard

•

Texas - 2020 - Granted Preemption - Zamorano v. Zyna
LLC

•

Virginia - 2017 - Denied Preemption - Mann v. CH
Robinson

•

Vermont - 1999 - Denied Preemption - Rockwell v. UPS

•

Washington - 2017 - Denied & Granted Preemption
(HYBRID)

•

West Virginia - 2019 - Denied Preemption - Gilley v. CH
Robinson
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Decisions & Orders - Federal Circuit
Court

•

5 Federal Circuit Court Decisions

•

3rd Circuit - 2019 - Denied Preemption - Bedoya
v. American Eagle Express (Class alleging
drivers misclassified as independent
contractors)

•

8th Circuit - 2009 - Granted Preemption - Data
Manufacturing v. UPS (But Denied on breach of
contract)

•

9th Circuit - 2014 - Denied Preemption - Dilts v.
Penske Logistics (Class over meal & rest breaks)

•

9th Circuit - 2019 - Denied Preemption California Trucking Assoc. v. Su (Labor
Commissioner not preempted from using
common law standard to assess whether OwnerOperators were misclassified as independent
contractors)

Decisions & Orders - Federal Circuit
Court

•

9th Circuit - 2020 - Denied Preemption
- Miller v. CH Robinson (FIRST
PERSONAL INJURY CASE DECIDED
BY FEDERAL CIRCUIT COURT ON
FAAA PREEMPTION & NEGLIGENT
SELECTION)
•
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HELD: Plaintiff’s claims “relate to”
broker services, but Safety
Exception applies as negligence
claims against brokers, to the extent
that they arise out of motor vehicle
accidents, have the requisite
“connection with” motor vehicles
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