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INTRODUCTION
Initial Legislation
Patient Protection and Affordable Care Act
Health Care and Education Affordability Reconciliation Act
of 2010
Main Objectives and Consequences
Increase transparency and efficiency of the health care
system
Require health care coverage for individuals
Provide premium subsidies for lower income individuals
Incentivize employers to provide coverage and impose new
tax penalties on those that do not
6

EMPLOYER MANDATE – GENERAL RULE
Penalties may apply if the employer does not offer
coverage to “substantially” all full-time employees if
even one full-time employee purchases coverage
through Exchange with premium tax credit
Penalties may apply if any full-time employee who
was not offered coverage, or not offered coverage
that was affordable or provided minimum value, if
the full-time employee purchases coverage through
Exchange with premium tax credit
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EMPLOYER MANDATE – PENALTIES
Annual penalty for failure to offer coverage to
substantially all full-time employees: $2,000
($2,700 for 2021)/full-time employee (minus first
30)
Annual penalty for failure to offer coverage that
is affordable or provides minimum value: $3,000
($4060 for 2021)/full-time employee who
receives premium tax credit

8

WHO MUST COMPLY
WITH THE EMPLOYER MANDATE?
Employers with 50 or more full-time employees and
“full-time equivalent employees”
Employees of all controlled group and affiliated service
group members are included
Status as an Applicable Large Employer is determined
based on the prior calendar year
Status as an Applicable Large Employer is fixed for the
entire calendar year
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COUNTING EMPLOYEES
Applicable Large Employer status is determined by
adding:
Full-time employees, and
Full-time equivalents


The common law standard must be applied to
identify employees who must be counted



Employers should carefully review employees to
ensure that no one has been misclassified
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MINIMUM VALUE


A plan provides minimum value if it covers
at least 60 percent of the total allowed
cost of benefits that are expected to be
incurred under the plan



HHS and IRS have published various
methods that may be utilized to determine
minimum value
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AFFORDABLE COVERAGE


Coverage is not affordable if it costs an employee
more than 9.83% (in 2021) of his/her annual
household income



Three optional safe harbors exist to assist the
employer in determining affordability:
Form W-2 Wages Safe Harbor,
Rate of Pay Safe Harbor, and
Federal Poverty Line Safe Harbor
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OFFERING COVERAGE TO EMPLOYEES
Coverage must be offered to employees who
work, on average, 30 or more hours of service
per week
An hour of service is each hour for which the
employee is paid, or entitled to payment
Part-time, seasonal and variable rate employees
could be considered full-time employees if they
average 30 hours of service per week
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MONTHLY METHOD
An employee is considered full-time if credited
with 130 or more hours of service for a particular
month
The employee must be offered coverage for
those months in which the employee is paid for
at least 130 hours
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LOOK BACK METHOD
An employee is considered full-time if credited,
on average, with 30 or more hours of service per
week during a measurement period
The employee must be offered coverage during
the associated stability period following the
measurement period
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MEASUREMENT PERIOD
A measurement period can be 3-12 months
Standard measurement periods for ongoing
employees
Initial measurement periods for new hires
An administrative period can be scheduled at the
end of the measurement period to allow the
employer to process the measurement period
numbers and offer coverage to full-time
employees
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STABILITY PERIOD
A stability period generally cannot be shorter
than 6 months or, if longer, the length of the
measurement period
The employee must be offered coverage during
the associated stability period following the
measurement period
The use of 12-month measurement and stability
periods can minimize recordkeeping
requirements
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INTERACTION BETWEEN WAITING PERIODS
AND ORIENTATION PERIODS
Waiting periods may not exceed 90 days
An orientation period must be a bona fide
orientation period that is reasonable and
employment-based
The orientation period may not exceed one
month
Employers that are subject to the employer
mandate need to determine how the orientation
period rule interacts with the employer mandate
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OFFERING COVERAGE TO
REHIRED EMPLOYEES
Employees rehired within 13 weeks continue to
have their hours measured during the same
measurement period in which they terminated if
it has not ended
Employees hired after 13 weeks may be treated
as new employees
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REPORTING REQUIREMENTS
Employers must report data that the IRS will
need to enforce the employer mandate
Employers must file for 2015 even if not subject
to the employer mandate until 2016
Forms 1095-B and 1095-C
Forms 1094-B and 1094-C
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DOCUMENTING COMPLIANCE
Employers need to demonstrate their
compliance with the employer mandate (e.g.,
documenting Applicable Large Employer Status,
eligibility for transition relief, offers of coverage
to employees, etc.)
Plan documents, summary plan descriptions,
and other employee communications need to be
updated to reflect changes in plan design
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CONCLUSION REGARDING EMPLOYER
MANDATE: ACTION STEPS FOR EMPLOYERS
Determine and document status as an applicable large
employer
Determine and document plan’s ability to meet the
affordability and minimum value tests
Identify and offer coverage to all full-time employees
who must be offered coverage
Establish procedures to collect information needed for
the annual filings
Update plan documents, summary plan descriptions,
open enrollment materials, etc.
22

INDIVIDUAL MANDATE
•

American citizens and legal residents of 50 States and
District of Columbia, with some exceptions generally had
to purchase “minimum essential coverage”

•

Permissible sources for “minimum essential
coverage”
•
•
•
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Most individuals get coverage from employers complying
with Employer Responsibility Requirement
Medicare, Medicaid, CHIP, VA coverage, Tricare, and other
public programs
Individual coverage, after 2014 likely purchased through
Exchange

INDIVIDUAL MANDATE
•

Low Income Tax Credit after 2013
•

Help with purchase through Exchanges for those with
incomes up to 400% of federal poverty level
• Only if not eligible for Medicaid
• Only available for use in Exchange and multi-state plans

•
•

Refundable if recipient has no tax liability
Generally paid directly to insurer
• Individual can make payments personally and submit to IRS
for reimbursement at end of year

•
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Same individuals get reductions in cost sharing

INDIVIDUAL MANDATE
•

Penalties for failure to obtain coverage
•

In 2016 through 2018, 2.51% of household income or,
if greater, “applicable dollar amount”
• 1% of household income in 2014 and 2% in 2015
• Household income includes non-taxable income

•

“Applicable dollar amount”
•
•
•
•
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$95 in 2014
$325 in 2015
$695 in 2016
Indexed thereafter

INDIVIDUAL MANDATE
•

Penalties for failure to obtain coverage, cont.
•

Applicable Dollar Amount, contribution.
• Half such amount for children under age 18
• Imposed for all family members but capped at 3 times applicable
dollar amount for family
• Also capped at average “bronze level” premium

•
•

Reported and paid on federal income tax return
Individual responsible for insuring self and any dependents
• Individual and spouse jointly liable for penalty if joint return is filed

•

Penalties computed monthly
• Exceptions for brief periods of noncoverage

•
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No criminal penalties or liens on property

INDIVIDUAL MANDATE
•

Penalties for failure to obtain coverage, cont.
•

•

Initially upheld by U.S. Supreme Court as a proper
exercise of Congress’s power to tax
•
•

•
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In 2019 and thereafter, penalty for failure to have individual
coverage was reduced to zero, due to amendments adopted as
part of Tax Cuts and Jobs Act

With tax being reduced to zero, federal court in Texas held that
without the tax, the individual mandate was unconstitutional
That court further held that individual mandate could not be
severed from rest of the ACA, such that entire ACA was
unconstitutional.
Case was recently argued to Justices, and decision is expected in
the next few weeks or months

MINIMUM ESSENTIAL COVERAGE
•
•

Basic requirement for coverage
Does not include “excepted benefits,” such as:
•
•
•
•
•
•

•
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Dental-only
Vision-only
Long term care
Health Flexible Spending Accounts
Single-disease policies
Hospital indemnity

Individuals under age 30 may have catastrophic plans
with lesser benefits

ESSENTIAL HEALTH BENEFITS
•

What are Essential Health Benefits? Ten
categories:
•
•
•
•
•
•
•
•
•
•
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Ambulatory patient services
Emergency services
Hospitalization
Maternity and newborn care
Mental health, substance abuse, including behavioral
Prescription drugs
Rehabilitative and habilitative services and devices
Laboratory services
Preventive, wellness, and chronic disease management
Pediatric, including oral and vision care

ESSENTIAL HEALTH BENEFITS
Extensive regulations provide rules for issuers to
design plans measured against templates.
Compliant policies will cover percentage of costs
of typical policy
Bronze policy must cover 60%
Silver policy must cover 70%
Gold policy must cover 80%
Platinum policy must cover 90%
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EXCHANGES
•

Initially, each state was expected to have at least
one Exchange
•
•
•
•

A state may have more than one Exchange
Two or more states may join together to maintain a
joint exchange
Must be governmental or nonprofit entity
Must provide and update information on HHS
internet portal

Community Rated Policies
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PLAN REQUIREMENTS – PROHIBITION ON
LIFETIME/ANNUAL DOLLAR CAPS
•

•
•
•
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Lifetime limits prohibited entirely on “essential
health benefits”
Limits okay on nonessential benefits
Exception for health flexible spending accounts
Exception for “excepted benefits,” such as
standalone dental and vision plans

PLAN REQUIREMENTS – PROHIBITION
OR RESCISSIONS
•

No rescissions
•
•
•
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Exception for fraud or intentional misrepresentation
Prospective cancellations permissible if other rules
are not violated
Cancellations allowed retroactively if premiums not
paid

PLAN REQUIREMENTS – COVERAGE OF
ADULT CHILDREN UP TO AGE 26
•

Adult children of Participant
•
•
•
•
•
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Must be covered to age 26
Can be pre-tax to December 31st of year of 26th
birthday
In grandfathered plan, only required if no other group
health plan available to child
Can’t be conditioned on school status or residence
Married children must be covered, but not child’s
spouse or dependents

PLAN REQUIREMENTS – PREEXISTING
CONDITION EXCLUSIONS PROHIBITED
•

Preexisting condition exclusions
•

Prohibited for children under 19 for plan year
beginning after September 23, 2010
• Group health plans still subject to HIPAA limitations for
everybody

•
•

Prohibited for everybody in 2014
New definition much broader than HIPAA
• Prohibits denials of coverage or benefits “based on the fact
that the condition was present” before coverage began or
before the denial occurred
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PLAN REQUIREMENTS – PATIENT
CHOICE OF PHYSICIANS
•

Patient gets to choose primary care physician
from those available in network
•

•

•
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Plan cannot just assign a primary care physician

Child can have pediatrician as primary care
physician
Women can consult OB/GYN without referral

PLAN REQUIREMENTS – EMERGENCY
CARE AVAILABILITY
•

Emergency care must be available out-ofnetwork and without prior authorization
•
•
•

Reasonable prompt notification may be required
Cost-sharing must be comparable to in-network, but
balance billing allowed if out-of-network
Emergency condition includes perception of
• Acute symptoms including severe pain
• By prudent layperson with average knowledge
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PLAN REQUIREMENTS – PREVENTATIVE
SERVICES
•

Certain Preventative Service must be covered without
cost sharing
•
•

•

•
•
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Evidence-based with A or B rating by United states Preventive
Services Task Force
Various Immunizations for infants, children adolescents and
adults, as recommended by Centers for Disease Control and
Prevention
Evidence-informed preventive care and screenings for infants,
children and adolescents under Health Resources and Services
Administration guidelines (“HRSA”)
Additional evidence-informed preventive care and screenings
under HRSA guidelines
Covid-19 vaccines must be covered within 15 days after meeting
these requirements

PLAN REQUIREMENTS – PREVENTATIVE
SERVICES
•

If billed or tracked separately, only preventative item
need be covered without cost-sharing
•

•

If not billed separately, cost-sharing prohibited if
preventative service is primary purpose for visit
•

•

•
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But cost-sharing allowed if preventative service delivered at
office visit not primarily for that purpose

Need not be provided out of network
•

•

Corresponding office visit may have cost-sharing

But Covid-19 testing must be provided without cost sharing in or
out of network

Reasonable medical management permitted
Grandfathered plans exempt

PLAN REQUIREMENTS – PREVENTATIVE
SERVICES
•

FFCRA/CARES Act Requirements
•

•
•

Covid-19 vaccines must be covered indefinitely as
preventive services, beginning 15 days after added to
recommendation
Covid-19 diagnostic testing must also be covered
during Covid-19 emergency, without cost sharing
Normal deadlines for notifying participants of benefit
increases are extended during Covid-19 Emergency,
but employer should notify as soon as it reasonably
and prudently can
• But reductions, when Emergency is over, will have to follow
normal notice requirements
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PLAN REQUIREMENTS – PREVENTATIVE
SERVICES
•

FFCRA/CARES Act Requirements, cont.
•

Covid-19 diagnostic testing, cont.
• Test can be approved by FDA or a state, or developer intends
to submit it for approval, or a state notifies HHS that it
intends to approve it, or as otherwise determined by HHS
• Payment must be at negotiated rates, or if none at provider’s
rates as published on public website, subject to $300 per day
penalty against provider for failure to post rates on website
• Payment only required if test medically appropriate, so
employment and social bases for testing not required to be
covered by plans

•
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Grandfathered plans exempt

PLAN REQUIREMENTS – PREVENTATIVE
SERVICES
•

Contraception specified as required preventive benefit
for women
•
•
•

•
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Issue where religious objections to contraception or certain methods
Churches exempt since early guidance if their activities are the
inculcation of their beliefs
Details of exemption have evolved through regulations and other
guidance, and through a US Supreme Court decision giving exemption
to corporations based on religious beliefs of owner

If employer exempt, an issuer presented with certificate
showing exemption must provide the contraceptives at no
cost to women requesting it, including no additional premium
cost, but the requirement to participate in alternative process
also unconstitutional

GRANDFATHERED PLANS
•

You may keep your March 23, 2010 coverage
•

Only if employer still offers coverage
• No guarantees on insurer premiums

•
•
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Only if it really is the same coverage – records must
be kept as to plan provisions on March 23, 2010
Generally, a plan, to stay grandfathered, may increase
benefits to employees but not reduce them

GRANDFATHERED PLANS

•

Transition rules allow certain more recent
coverages to be grandfathered if state and
insurer are agreeable
Changes that can be made to plan without losing
grandfather
•
•
•
•

44

New employees and new dependents added
Employees can cease to be covered
Benefits can be increased
Anything not prohibited if not an abuse

GRANDFATHERED PLANS
•

Changes that cannot be made to grandfathered plan
•

Elimination of all or significant benefits for any condition
• But if Covid-19 testing or telehealth benefits are added during the
Covid-19 emergency, those benefits can be withdrawn when the
emergency is over without losing grandfather status

•
•
•
•
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Increase in percentage cost-sharing
Increase in fixed dollar copayment more than medical
inflation plus $5
Increase in other fixed dollar cost-sharing by more than
percentage would increase
Decrease in employer contribution rate

GRANDFATHERED PLANS
•

Changes that cannot be made to grandfathered
plan, cont.
•
•

•
•

Change of insurer allowed
Anti-abuse rule prohibits
•
•
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Decrease in annual limit
Decrease in lifetime limit (restructured as annual
limit)

Forcing change from one grandfathered plan to
grandfathered plan with lesser benefits
Acquisition of company for purpose of acquiring its
grandfathered plan

GRANDFATHERED PLANS
•

Issues that may affect grandfathered plans in
future (but not a problem now)
•
•
•
•
•
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Changing from self-funded to insured plan or vice
versa
Changing third party administrators
Network changes
Drug formulary changes
Other substantial changes to overall benefit design

GRANDFATHERED PLANS
New regulation proposed in July of 2020 would:
Allow changes to HDHPs that are necessary to comply
with rules for HDHPs/HSAs, such as increasing
deductibles and out-of-network caps
Generally change the “maximum percentage
increase” allowed to grandfathered plans, so that the
new rule would be the greater of:
• The existing rule – medical inflation (based on CPI-U, with
1982-1984=100) plus 15%, or
• The share of the “premium adjustment percentage” (which
is used for other ACA increases) that is attributable to
changes since 2013
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CLAIMS PROCEDURES ENHANCED
•

All plans must generally comply with ERISA
internal claims and appeal procedures even if
not ERISA plans
•

•

•
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Grandfathered plans exempt

Additional categories subject to claims
procedures, include eligibility decisions,
rescissions and failure to pay due to deductible
requirements
Emergency response deadline 24 hours for preservice claims

CLAIMS PROCEDURES ENHANCED
•

External claims procedures required on:
•
•
•
•
•

•
•
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medical necessity
appropriateness
health care setting
level of care
effectiveness of covered benefit

Plan must pay for external review
Reviewer chosen from pool at random

COVID-19 CLAIM AND OTHER DEADLINES
EXTENDED
The following deadlines must be extended by
ignoring the “Outbreak Period,” which is from March
1, 2020 through 60 days after the end of the Covid19 Emergency declared by President (or other end
date announced by Agencies):
Claim filing and appeal deadlines
Deadlines for claiming and perfecting external review
COBRA election and premium payment deadlines
COBRA qualifying event and disability notice deadlines
Special enrollment deadlines
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90-DAY WAITING PERIOD LIMITATION
Group health plans cannot impose waiting
period in excess of 90 days –
Requires coverage at end of 90-day period.
• If the 91st day falls on a weekend day or holiday, guidance
“allows” employer to make coverage effective on that day or
on the next prior business day (or any other earlier day)

No special rule exists for short-term or high-turnover
positions

Effective for plan years beginning on or after
January 1, 2015
52

90-DAY WAITING PERIOD LMITATION
Limit applies to Grandfathered and
Nongrandfathered group health plans
Other eligibility criteria (not based on passage of
time) allowed as long as not designed to avoid
90-day cap. A cumulative service requirement
for up to 1,200 hours of service would be
allowed, for example if not a subterfuge.
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NONDISCRIMINATION
•

Nondiscrimination rules for insured plans
•

•
•
•

•
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Similar to rules previously applicable to self-funded
plans under Tax Code Section 105(h) of Penalty is ACA
violation penalty, not tax
105(h) guidance inadequate, and no guidance under
new ACA nondiscrimination rule
Compliance not required until guidance issued
Grandfathered plans exempt

But self-funded plans still subject to 105(h)
whether or not grandfathered

W-2 REPORTING
•
•

•
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Value of health coverage to be reported on W-2
This does NOT mean health benefits taxable –
nothing changed as to deductibility and
excludability
Employees will know more about value of
coverage

HEALTH REFORM – MEDICAL LOSS
RATIOS (MLRS) AND REBATES
•

Insurers must spend 80% or 85% of premiums on
medical services
•

•

Excess non-medical must be rebated, almost
always to employer
•

56

“Quality Improvement” services (QI) can count
towards medical part of fraction

Employer must determine employee portion and
allocate it per ERISA fiduciary rules, even if employer
is ERISA-exempt government plan

TRANSPARENCY REGULATIONS
Group health plans and insurers will have to
disclose price and cost-sharing information on
request
Must be done through an internet-based self-service
tool
Must disclose, on a public website:
• in-network negotiated rates, billed charges and allowed
amounts paid for out-of-network providers, and
• the negotiated rate and historical net price for prescription
drugs

Grandfathered plans exempt
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TRANSPARENCY REGULATIONS
Plans and insurers must make available

500 shoppable services for plan years that begin on or
after January 1, 2023
All items and services for plan years that begin on or after
January 1, 2024
The following three machine-readable files that include
detailed pricing information, for plan years that begin on
or after January 1, 2022:
• Negotiated rates for in-network providers
• Historical payments to and billed charges from out-of-network
providers
• in-network negotiated rates and historical net prices for all
covered prescription drugs at pharmacy location level
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RECENT COBRA LITIGATION
Many suits have been brought challenging
COBRA notices
Deficiencies often alleged compared to DOL’s Model
Notices (usually the Notice of Qualifying Event)
Plans often criticized for failing to give name and
contact information of “Plan Administrator” when
COBRA administrator information is disclosed instead
• DOL brief says disclosing COBRA administrator is sufficient

Notices often criticized for being given only in English
Notices often alleged to not be understandable to the
average participant
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RECENT COBRA LITIGATION
Notices sometimes criticized for failure to include an
election form or an address to which election form or
premium payment should be mailed
• Some such notices have detailed information as to how to
get additional information or make a COBRA election online.

Plaintiffs often have other coverage retroactive to
qualifying event date, or other reasons they would
not have elected COBRA
• One court held that such plaintiffs lacked standing

Several companies have paid substantial amounts to
settle cases
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Thank You
Roberta Casper Watson
The Wagner Law Group
101 E. Kennedy Blvd., Suite 2140
Tampa, Florida 33602
813.603.2960 / www.wagnerlawgroup.com
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EMPLOYEE BENEFITS LIABILITY
INSURANCE

EBL COVERAGE


Stand-alone policy or



Part of CGL or D&O policy, by endorsement



ISO standard form – not always the coverage at issue

klgates.com
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EBL COVERAGE
ISO 2007 Standard Form Endorsement Insuring
Agreement
EBL provides coverage for:


“any act, error or omission, of the insured, or of any
other person for whose acts the insured is legally
liable”



when the act, error, or omission “is negligently
committed in the ‘administration’ of your ‘employee
benefit program.’”

klgates.com
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INSURING AGREEMENT
“Administration” is defined to include:
a. Providing information to “employees”, including their
dependents and beneficiaries, with respect to eligibility
for or scope of “employee benefit programs”;
b. Handling records in connection with the “employee
benefit program”; or
c. Effecting, continuing or terminating any “employee’s”
participation in any benefit included in the “employee
benefit program.”
However, “administration” does not include handling
payroll deductions.
klgates.com
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INSURING AGREEMENT
“Employee benefit program” means, in relevant part:
“. . . a program providing some or all of the following
benefits to ‘employees’, : whether provided through a
‘cafeteria plan’ or otherwise
. . . group accident or health insurance, dental, vision
and hearing plans . . . provided that no one other than
an ‘employee’ may subscribe to such benefits and such
benefits are made generally available to those
‘employees’ who satisfy the plan’s eligibility
requirements.”

klgates.com
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INSURING AGREEMENT
“Profit sharing plans, employee savings plans, employee stock
ownership plans, pension plans and stock subscription plans
provided that no one other than an ‘employee’ may subscribe to
such benefits and such benefits are made generally available to all
‘employees’ who are eligible under the plan for such benefits;
Unemployment insurance, social security benefits, workers’
compensation and disability benefits;
Vacation plans, including buy and sell programs; leave of absence
programs, including military, maternity, family, and civil leave;
tuition assistance plans; transportation and health club subsidies;
and
Any other similar benefits designated in the Schedule . . . .”
klgates.com
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INSURING AGREEMENT
“Employee” is defined as:
 “a person actively employed, formerly employed, on
leave of absence or disabled, or retired” and includes a
“leased worked” but does not include a “temporary
worker.”
 Endorsements that amend or supplement this definition
of “employee” are not uncommon. “Employee” might
also be defined to include part-time employees,
seasonal employees, and independent contractors.

klgates.com

98

COVERAGE ISSUES
A hypothetical: Joe Contractor’s class action against ABC Corp.:


Four principal coverage issues under the EBL insuring agreement:
1.

Is employer-provided health coverage under ERISA and the
ACA an “employee benefit program,” as defined.

2.

Whether Joe Contractor or other workers who allege that they
are “full-time employees” under the terms of an employer’s
plan also fall under the EBL definition of “Employee.”

3.

Whether the alleged misclassification of workers is “negligently
committed”; and

4.

Whether the alleged misclassification is part of the
“administration” of the plan.

klgates.com
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THE NEGLIGENCE DEFENSE
Insurers’ position:


no coverage for intentional acts; intentional acts are not
negligent acts



the classification of a worker as an employee or
independent contractor is an “intentional act” and not a
“negligent act” and, therefore, EBL claims arising out of
classification decisions are not within the EBL
coverage.

klgates.com
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THE NEGLIGENCE DEFENSE
Insurers have attempted to defeat EBL coverage, with some success, on the
grounds that the underlying claim did not allege the requisite negligence when:


an inadvertent error failed to notify a beneficiary that his employersponsored life insurance policy was cancelled and the president of the
company refused to reinstate the policy. Katz Drug Co. v. Commercial
Standard Ins. Co., 647 S.W.2d 831, 837 (Mo. Ct. App 1983).



tour guides alleged that they had been “willfully” excluded as participants
in their employer’s retirement plans and did not expressly allege any
negligent acts, errors, or omissions. Group Voyagers, Inc. v. Emp’rs Ins.
of Wausau, 2002 WL 356653, at *3 (N.D. Cal. Mar. 4, 2002).



the employer changed the scope of benefits available to an entire class of
retired employees. Wyman-Gordon Co. v. Liberty Mut. Fire Ins. Co., 2000
WL 34024139, at *41 (Mass. Super. Ct. July 14, 2000).

klgates.com
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DEFEATING THE NEGLIGENCE DEFENSE
 Policyholders may rely on the decision of the United States Court of
Appeals for the Second Circuit in Euchner-USA, Inc. v. Hartford
Cas. Ins. Co., 754 F.3d 136 (2d Cir. 2014), to defeat the negligence
defense.
 Plaintiff in the underlying claim alleged that she was sexually
harassed by a senior executive at Euchner-USA, and that, after she
confronted him about his conduct, she was wrongfully terminated
as an employee and coerced into accepting a new position as an
independent contractor. She further alleged that her
misclassification as an independent contractor disqualified her from
receiving the benefits she formerly received, including pension
benefits under the company’s 401(k) plan.
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DEFEATING THE NEGLIGENCE DEFENSE




In finding that the underlying plaintiff’s claim of misclassification “raised a
reasonable possibility of negligence” by the insured, and thus activated the
insurer’s duty to defend, the Second Circuit focused on the lack of any
allegations:
a.

as to whether the misclassification was intentional or negligent,

b.

that the plaintiff was misclassified with the purpose of interfering with
her retirement benefits, or

c.

that she was subject to unlawful retaliation under Section 510 of
ERISA.

ERISA claims do not require a showing of intent, with the implication that
Hartford, therefore, could not look to the statute to infer coverage-defeating
intent.
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DEFEATING THE NEGLIGENCE DEFENSE
Employer could also argue that because intent is not an
element of an ERISA violation, even allegations of intent
should have not defeated coverage, since it would still
have been possible that liability might be found on nonintentional grounds.
Accord, City of Medford v. Argonaut Ins. Group, 2007 WL
4570713 (D. Ore. Dec. 26, 2007) (failure to follow
counsel’s advice to extend health insurance to retirees is
covered negligence).
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THE “ADMINISTRATION” DEFENSE
Insurers argue “administration” covers only “ministerial”
and nondiscretionary acts relating to the day-to-day
management of benefit programs, not corporate policies
that affect who is within or outside of the scope of those
benefit programs in the first instance.
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THE “ADMINISTRATION” DEFENSE
Case law adopting the insurer’s position:


In an insurer-versus-insurer EBL coverage dispute arising out of claims that
the employer failed to adequately fund its 401(k) plan, the United States
Court of Appeals for the Ninth Circuit ruled that “administration” referred
only to “administrative and ministerial actions” and that it “does not include
discretionary, decision-making activities.” Travelers Cas. and Sur. Co. v.
Wausau Underwriters Ins. Co., 129 F. App’x 396 (9th Cir. 2005).



See also National Union Fire Ins. Co. of Pittsburgh, PA v. Travelers Prop.
Cas. Co., 2006 WL 1489243, at *7 (S.D.N.Y. May 26, 2006) (finding that
“the term ‘administration’ as defined in the [EBL form] addresses ministerial
actions rather than the kind of deliberate, discretionary activity charged in
the [u]nderlying [a]ctions.”); see also Contl. W. Ins. Co. v. Stripe Rite, Inc.,
2020 WL 5407927, at *1 (W.D. Wash. Sept. 8, 2020) (on appeal); but see
Euchner-USA,754 F.3d at 142.
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THE “ADMINISTRATION” DEFENSE
Case law adopting the insurer’s position:


Holding that “administration” referred to “routine, ministerial acts” and
not “the decision-making and monitoring involved in managing the
Plan’s investments.” Maryland Cas. Co. v. Economy Bookbinding
Corp. Pension Plan and Trust, 621 F. Supp. 410 (D.N.J. 1985).



The court:


granted summary judgment to the insurer for certain activities
complained of (e.g., improper investment in the employer’s own
securities); but



denied summary judgment to the insurer on other claims (e.g.,
failure to examine the trust checking account); and



denied summary judgment to both parties on yet other claims
(e.g., improper calculation of benefits, with resultant underfunding
of the Plan).
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DEFEATING THE “ADMINISTRATION” DEFENSE
 “Administration” is not defined in terms of “ministerial,”
“routine,” or “day-to-day” actions.
 In the context of the EBL insuring agreement, it broadly
refers, in part, to “any act, error, or omission” of the
insured in:
 “providing information to ‘employees’” with respect to
their eligibility for or scope of a benefit program and
 “effecting, continuing or terminating” any employee’s
participation in such a program.
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DEFEATING THE “ADMINISTRATION” DEFENSE
Euchner-USA, Inc. v. Hartford Cas. Ins. Co., 754 F.3d 136 (2d Cir. 2014)


Rejecting the insurer’s “ministerial actions” argument with respect to a
similar definition of “administration,” and stating that “no construction can
modify the definition of the term in the contract wording.”



“[C]lassification of someone either as an independent contractor or as an
employee for purposes of program eligibility is not a matter of discretion.”
 Whether someone is an independent contractor or an employee is
determined by the facts of the working relationship and operative law,
not by the choice or discretionary act of an employer.



In addition, allegations of the complaint were within the duty to defend
because “determining [the plaintiff’s] eligibility may reasonably be
considered part of the program’s recordkeeping function.”
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DEFEATING THE “ADMINISTRATION” DEFENSE


Massachusetts trial court rejected the insurer’s “clerical or ministerial
mistakes” gloss on “administration” because it was inconsistent with the
policy’s express definition of “administration,” which included “‘the
determination of the eligibility of employees to participate in the employee
benefits programs.’” Wyman-Gordon Co. v. Liberty Mutual Fire Insurance
Co., 2000 WL 34024139 (Mass. Super. Ct. July 14, 2000).



The court effectively held that eligibility determinations are not merely
“clerical” or “ministerial” activities and that the express wording of the
definition of “administration” defeated the insurer’s attempt to deny
coverage.



Accord, City of Medford v. Argonaut Ins. Group, 2007 WL 4570713 (D.
Ore. Dec. 26, 2007) (insured’s decision to provide health insurance that
did not cover retirees “effecting enrollment, termination or cancellation of
employees under the employee benefit programs” and so was within the
definition of “administration”).
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DEFEATING THE “ADMINISTRATION” DEFENSE


Two key rules of construction (neither of which was
relied upon by the Euchner-USA Court)


Contra Proferentem


Ambiguous policy language is construed against
the insurer, as the drafter of the policy language,
and in favor of the policyholder.
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DEFEATING THE “ADMINISTRATION” DEFENSE
 Reasonable Expectations Doctrine


A policy is to be interpreted in accordance with the reasonable
expectations of the policyholder



In some jurisdictions, coverage should be found when an
insured would expect coverage even if such coverage is not to
be found in the express language of the policy.



A policyholder reading a definition of “administration” that
includes broad language with strong connotations of choice
and discretion (e.g., “providing information to employees . . .”
and “[e]ffecting, continuing, or terminating any ‘employee’s’
participation . . .”) would have little or no reason to expect that
the term “administration” refers only to “ministerial” or “clerical”
tasks, especially when those terms are nowhere to be found in
the definition.
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EBL EXCLUSIONS
Five Principal EBL Exclusions:
1. State of Mind: “damages” arising out of intentional acts,
errors, or omissions, including “the willful or reckless
violation of any statute.”


The language typically presents questions of fact.



Absent a final, nonappealable ruling, this exclusion
should not bar coverage for the insured’s damages. This
is especially true where neither intent, willfulness, nor
recklessness are elements of an ERISA violation.



Exclusion only applies to “damages” and hence does not
relieve the insurer of its duty to defend.
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EBL EXCLUSIONS
2. Exclusion for “[a]dvice given to any person with respect to that
person’s decision to participate or not to participate in any plan
included in the ‘employee benefit program.’”


Bears on particular advice given to a particular person by a
benefit manager or administrator.



Only excludes claims relating to advice given with respect to
that employee’s decision to participate or not. It does not
relate to advice given about the employer’s decision as to who
can participate or not in a benefit program.



When a corporation is facing ERISA-related class claims such
as Joe Contractor may assert, this exclusion should not bar
coverage.
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EBL EXCLUSIONS
3. Exclusion for “damages” for which the insured is liable
because of liability “imposed on a fiduciary” by ERISA


Apparent intent: to prevent overlapping coverage
with Fiduciary Liability Insurance (“FLI”) coverage.
If a fiduciary is found liable for damages with
respect to her duties as an administrator of an
ERISA benefit program, this exclusion points the
policyholder to its FLI coverage.



The exclusion does not bar coverage for the
claimant’s alleged employer or other sponsor of an
employee benefit plan.
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EBL EXCLUSIONS
4. Exclusion for “taxes, fines or penalties, including those
imposed under the” IRC


This exclusion is untested in the courts in the
context of the ACA’s employer pay-or-play election
and the IRS’s assessable payments.



The exclusion does not expressly bar coverage for
defense costs for a governmental civil action such
as may be brought by the DOL should the other
elements of coverage be satisfied.
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EBL EXCLUSIONS
5.

Exclusion for “wrongful termination of employment, discrimination, or
other employment-related practices.”


Apparently prevents overlapping coverage with Employment
Practices Liability (“EPL”) policies, which typically exclude coverage
for ERISA-related claims, with a carve-out for retaliation claims under
Section 510 of ERISA.




If Joe Contractor alleges that his alleged employer retaliated
against him or other members of the class for attempting to
secure their rights under ERISA, that claim usually is covered, for
both defense and indemnity, under the policyholder’s EPL
coverage.

The above exclusion, by its own terms, is focused on traditional
employment-related claims (e.g. wrongful termination and
discrimination claims). It is not intended to exclude coverage for
claims relating to an employee benefits program, where the claims
are otherwise within the scope of the EBL coverage.
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FIDUCIARY LIABILITY INSURANCE

FIDUCIARY LIABILITY INSURANCE (“FLI”)
 FLI indemnifies fiduciaries for liabilities incurred
as a result of their acts or omissions in relation
to an ERISA covered plan and other breaches
of fiduciary duties.
 FLI commonly is purchased together with
EBL coverage, which typically excludes
coverage for liability imposed on a fiduciary
by ERISA.
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FLI AND ERISA FIDELITY BONDS
 ERISA fidelity bonds are distinct from FLI
 ERISA fidelity bonds are required under ERISA and
protect plan assets
 FLI is not statutorily required and is designed to
protect the personal assets of plan fiduciaries
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FIDUCIARY LIABILITY INSURANCE
 FLI coverage – commonly a stand-alone claimsmade policy, sometimes part of a D&O policy by
endorsement
 ISO standard form – not always the coverage at
issue
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ISO’S 2019 STANDARD FORM INSURING AGREEMENT

FLI provides coverage for:
 “Loss” which the insured is “legally obligated to
pay in excess of the Retention shown in the
Declarations for each covered ‘claim’ . . .
alleging a ‘wrongful act’”
 Contrast this new language with 2006 form
obligating the insurer to pay for “loss” . . . “as a
result of a ‘claim’”
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ISO’S 2019 STANDARD FORM INSURING AGREEMENT


The definition of “Loss” is not found in the ISO form. Need to look to he
common policy terms and conditions section.



Means “damages” and “defense costs.” “Damages” includes “any of the
following that ‘you’ are legally obligated to pay” including “compensatory
awards or judgments,” “monetary settlements,” claimant’s attorney fees
awarded by court under § 502(g) of ERISA, and certain specific statutory
fines and civil penalties.



Unlike prior versions of the form, current version also defines “damages” to
include:


“Punitive, exemplary and multiple ‘damages’ where insurable under the
applicable law which most favors coverage for such ‘damages.’”

 Certain civil penalties and taxes. But note that definition excludes
“taxes, fines or penalties imposed by law, other than punitive, exemplary
or multiple damages that are considered insurable under the applicable
law which most favors coverage for such damages” and those
specifically listed in the definition.
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ISO’S 2019 STANDARD FORM INSURING AGREEMENT
 “Defense Costs” is defined in the common policy terms
and conditions section as “all reasonable costs, charges,
fees (including attorneys' fees and experts' fees) and
expenses incurred in investigating, defending, opposing
or appealing any ‘claim’ and the premium for appeal,
attachment or similar bonds.”
 Notably, "Defense Costs” does not include “any salaries,
wages, fees or benefits of "insured persons.”
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ISO’S 2019 STANDARD FORM INSURING AGREEMENT


“Insured”, “you” or “your” is defined to mean the
“organization,” “insured persons” and any “employee
benefit plans.”
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ISO’S 2019 STANDARD FORM INSURING AGREEMENT


“Insured person” means:


“Any ‘executive’ or ‘employee’ of any ‘organization’ or ‘plan’;



Any person in the capacity of a fiduciary or settlor of any
‘employee benefit plan’;



Any person that handles the ‘administration’ of any ‘plan’; or



The member of any committee which oversees the
administration of a ‘plan’ or investments of an ‘employee benefit
plan.’”
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ISO’S 2019 STANDARD FORM INSURING AGREEMENT




“Employee Benefit Plan” is defined to include the
following types of plans of the insured:


“Any employee benefit, welfare or pension plan as defined by
‘ERISA’”;



Any benefit plan not subject to “ERISA”, including any HSA
plan, “fringe benefit or excess benefit plan”;



And any other “‘employee benefit plan’, fund or program that is
listed in the Schedule.”

Note that the definition excludes “any multi-employer
plan, or any employee stock ownership plan as defined
by ‘ERISA’” unless included in an endorsement.
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ISO’S 2019 INSURING AGREEMENT


“Claim” is defined to include any of the following received by an
“insured”:









A written demand for monetary or nonmonetary relief;
A civil proceeding commenced by receipt of a complaint or similar
pleading or a criminal proceeding commenced by a return of an
indictment, against any “insured”;
A formal civil administrative or civil regulatory proceeding commenced
by filing of a notice of charges or similar document or by the entry of a
formal investigative order or similar document;
An arbitration or mediation commenced by receipt of a demand for
arbitration or similar proceeding;
A written request to toll or waive the statute of limitations for any of the
preceding; or
A “voluntary compliance program notice.”
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ISO’S 2019 INSURING AGREEMENT
“Wrongful act” means:
“Any actual or alleged act, error, misstatement, misleading
statement, omission, neglect or breach of duty committed
by an ‘insured’ in the capacity as a fiduciary for any
‘employee benefit plan’;
Any actual or alleged act, error or omission committed by
an ‘insured’ in the ‘administration’ of a ‘plan’; or
Any actual or alleged act, error or omission committed by
an ‘insured’ in the capacity as a settlor for any ‘employee
benefit plan.’”
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ISO’S 2019 INSURING AGREEMENT
 Under the ISO Form, coverage for “wrongful
acts” has been broadened to cover acts
“committed by an ‘insured’ in its capacity as a
settlor.”
 Note that not every carrier uses this form.
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ISO’S 2019 INSURING AGREEMENT
 “Administration” means:
1. Advising, counseling or providing notice to “employees,”
participants or beneficiaries of “plans”;
2. Determining or calculating benefits or eligibility for benefits or
providing information or interpretation to “employees”,
participants or beneficiaries with respect to eligibility for or
scope of “plans”;
3. Handling records in connection with the “plans”; or
4. Effecting, continuing or terminating any “employee’s”
participation in any benefit included in a “plan.”
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FLI COVERAGE ISSUES
A. Scope of FLI Coverage
Pension Trust Fund for Operating Eng’gs v. Federal Ins. Co., 307 F.3d 944
(9th Cir. 2002)


Plaintiff-insured, an employee benefit trust, was sued on a crosscomplaint, for a host of disputes arising out of its alleged breaches of
fiduciary duties in connection with a failed real estate venture.



Not an ERISA coverage action.



Policy provided coverage for breach of a fiduciary duty relating to
ERISA or “the common or statutory law” of the U.S.



FLI coverage not limited to ERISA–related claims.




See second part of the definition of “Wrongful Act” in the standard
ISO form, supra.

Insurer had duty to defend cross-complaint.
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FLI COVERAGE ISSUES
B. Settlor v. Fiduciary
Is an act undertaken in a “fiduciary” capacity or a “settlor” capacity?


“Settlor” functions are not subject to fiduciary liability under ERISA,
e.g.,


plan formation



plan amendment



plan termination
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FLI COVERAGE ISSUES
 Insurers are likely to contend, for example, that the act of
amending the health care plan to cover “full-time
employees” does not trigger fiduciary liability but rather is
the act of a plan settlor.
 Under the terms of FLI policies, fiduciary liability only
attaches to those “wrongful acts” committed by an
Insured in his capacity as a fiduciary; it does not attach
to all actions and decisions.
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FLI COVERAGE ISSUES
Case law adopting the insurer’s position:
Federal Ins. Co. v. IBM Corp., 965 N.E.2d 934 (N.Y. 2012)


Plaintiffs in the underlying case claimed that amendments to an
employee benefit plan had violated provision of ERISA pertaining to
age discrimination, but did not allege any breach of fiduciary duty.



The insured sued its excess liability insurer for coverage, claiming
that the amendment was a “Wrongful Act.”



The Court of Appeals of New York disagreed and granted summary
judgment for the insurer.



No coverage for attorney’s fees paid to plaintiffs’ counsel when
underlying complaint did not allege defendant’s breach of fiduciary
duty in amending benefit plan and allegedly discriminating on the
basis of age.
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FLI COVERAGE ISSUES
Federal v. IBM (cont’d):


Under the relevant FLI policy, FLI “Wrongful Act” was defined as:
“any breach of the responsibilities, obligations or duties by an
Insured which are imposed upon a fiduciary of a Benefit
Program by the Employee Retirement Income Security Act of
1974, as amended, or by the common or statutory law of the
United States . . ..”



The Court looked to the Supreme Court’s decision in Lockheed
Corp. v. Spink, 517 U.S. 882, 890 (1996), analyzing fiduciary
duties under as defined in ERISA; Lockheed held that “[p]lan
sponsors who alter the terms of a plan do not fall into the category
of fiduciaries”. Accordingly, the Court held that the policy did not
provide coverage for the “amendments” complained of in the
underlying action.
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FLI COVERAGE ISSUES
Opus Bank v. Axis Ins. Co., SACV1501058CJCJCGX, 2015 WL 12656942
(C.D. Cal. Oct. 29, 2015)
 Plaintiff in the underlying action alleged that it was owed payments under a
CICSPA (“Change in Control Severance Pay Agreement”) for her
involuntary termination.
 Insured sought a declaration that insurer owed it coverage under a
Fiduciary Liability policy and an Employment Practices Liability policy.
 Insurer denied coverage under the Fiduciary Liability policy because the
insured could not be potentially liable for a fiduciary breach.


Court denied insured’s motion for summary judgment and noticed its intent
to grant insurer’s motion.


The Court reasoned that a CICSPA is a “top-hat plan” “expressly exempt” from ERISA’s
fiduciary responsibility provision.
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FLI COVERAGE ISSUES
C. Claims against fiduciaries’ assets for their Wrongful Acts vs. Claims against
fiduciaries for benefits due under an employee benefits plan
Case law finding coverage:
Sokolowski v. Aetna Life & Cas. Co., 670 F. Supp. 1199 (S.D.N.Y. 1987)
 In two underlying actions, plaintiffs sued the trustees “in their individual and
representative capacities” and the Plan for Plan amendments that caused
the plaintiffs to lose pension benefits.
 Plaintiffs sought the reinstatement of the benefits, an award of attorneys’
fees, and other damages and equitable relief.
 FLI policy provided coverage for “damages,” which expressly carved out
from coverage:
 “Benefits due or to become due under the terms of the Trust or Plan,
unless and to the extent that recovery for such benefits is based upon a
Wrongful Act and is payable as a personal obligation of an Insured.”
 Coverage found for all of trustees’ defense costs for the two actions, which
sought to impose liability on the trustees personally for their alleged
breaches of fiduciary duties.
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FLI COVERAGE ISSUES
Case law adopting the insurer’s position:
May Dept. Stores Co. v. Federal Ins. Co., 305 F.3d 597 (7th
Cir. 2002) (abrogated on other grounds)


Plaintiffs in the underlying case filed two class actions:


alleging that the interest rate that an ERISA pension
plan had specified for converting an annuity to a
lump sum did not produce an actuarial equivalent as
required under ERISA and thus was a violation;



alleging a failure of the plan to notify employees of a
change in retirement benefits.
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FLI COVERAGE ISSUES
May Dept. Stores v. Federal (cont’d)


The FLI policy at issue contained broad “benefits due”
exclusionary language.



No suggestion in the opinion that any fiduciary was being held
personally liable for alleged damages.



The United States Court of Appeals for the Seventh Circuit
held that these class actions were for plan benefits and thus
the insured had no coverage for settlement amounts paid.



“Benefits due” exclusionary language is not part of the current
ISO FLI form. See definition of “Loss” in that form, supra.
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