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Goals of this CLE
• Learning when cramdown (11 U.S.C. § 1129)
applies
• Understanding the cramdown requirements of 11
U.S.C. 1129(b)(2)(A)
• Valuation of secured claims
• Bifurcation and valuation pursuant to 11 U.S.C. §
506
• Cramdown interest rates
• Case law developments
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What is Cramdown?
• Bankruptcy Code allows a plan of reorganization to be
confirmed (provided other non-cramdown provisions are
satisfied) without the consent of a debtor’s secured
creditors under 11 U.S.C. § 1129(b)(2)(A)
• Plan must be “fair and equitable” and must not “unfairly
discriminate”
• Plan must:

Option 1: Provide for full payment of the allowed amount of the
secured claim (based on 11 U.S.C. § 506) via deferred payments (i)
with interest and (ii) secured by the securing collateral; or
Option 2: Sell the securing collateral pursuant to 11 U.S.C. § 363(f)
and (k) free and clear of liens; or
Option 3: Give the secured creditor the “indubitable equivalent” of
the allowed secured claim. 11 U.S.C. § 1129(b)(2)(A)(iii).
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Option 1: Deferred Cash Payments
11 U.S.C. § 1129(b)(2)(A)(i)
• Requires full payment of the value of the secured
claim through deferred cash payments – the “new
loan” approach
• Principal amount test

• Deferred payments must total the allowed amount of the
secured claim. This is simple math.

• Present value test

• Courts have reached different conclusions when determining
the proper discount rate.
• Satisfying this has become the subject of substantial litigation,
as discussed later.

• Requires secured creditor to retain its security
interest in its collateral
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Valuation of a Secured Claim
• Secured claim is equal to the value of the collateral
securing repayment of the debt. See 11 U.S.C. § 506(a).
• Undersecured claim subject to bifurcation:

• A secured claim equal to the value of the collateral, and
• An unsecured claim equal to the deficiency (inclusive of
attorney fees, penalties, and costs allowed by the prepetition
agreement).

• Oversecured claim under 11 U.S.C. § 506(b) equal to:

• Full amount of claim, plus
• Postpetition interest on the claim, plus
• Reasonable attorney fees, costs, or charges allowed under
either (i) the applicable prepetition loan/credit documents, or
(ii) applicable law.
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Valuation Methods
• When considering possible valuations, the “debtor’s
use of the property was of prime significance, and the
actual use of the property rather than a foreclosure
sale that will not take place should guide the court’s
valuation.” See Associates Commercial Corp. v. Rash,
520 U.S. 953 (1997) (quotations omitted).
• Two primary valuation methods:

• Value in Use: the value that assets have to a buyer or bidder
for its own use.
• Primarily for income-producing assets.
• Calculate the net present value of a cash flow that an asset
generates for an owner under a specific use.

• Fair Market Value: the value that the general market would
assign it.
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Valuation Date:
Flexible Approach vs. Fixed Approach
• Majority of courts employ a “flexible approach” to
determine valuation. See SW Boston Hotel Venture, LLC,
748 F.3d 393 (1st Cir. 2014).
• Courts have flexibility in selecting the valuation date “so long
as the bankruptcy court takes into account the purpose of the
valuation and the proposed use or disposition of the
collateral at issue.” See In re Houston Regional Sports
Network, L.P., 886 F.3d 523 (5th Cir. 2018).

• Minority of courts employ a “single-valuation
approach” to determine the value of a claim based on a
fixed time (e.g., petition date, confirmation date,
effective date).
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Interest Rates
• Premise: oversecured creditors are entitled to interest,
fees, costs, and charges pursuant to 11 U.S.C. § 506(b)
(a holder of an oversecured claim is allowed “interest
on such claim…”)
• What does the term “interest” mean in terms of a rate?
• Courts have historically been divided:

• Some courts used the contract rate.
• Some courts used the creditor’s cost of lending money.
• Some courts used an interest rate specific to a debtor’s
situation.
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Till v. SCS Credit Corp, 541 U.S. 465
( 2004)
• Till addressed the split and applied a formula
approach:

• Begin with the risk-free national prime rate of interest.
• Apply a factor based on the debtor’s riskiness (in
application, 1% to 3% above the prime rate).
• The result is a true discount to present value.

• Till’s infamous Footnote 14 opened the door for an
efficient market rate.
• Although Till was a Chapter 13 case involving a
$4,000 truck, its methodology has been widely
applied and debated in Chapter 11 cases.
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Interest Rates After Till
• Based on Till, what is the appropriate interest rate?
• In re American HomePatient, Inc., 420 F.3d 559, 568
(6th Cir. 2005)
• Declined to “blindly” adopt Till’s formula approach.
• Two-step approach:
• Step 1 – does an efficient market exist? If yes, apply efficient
market rate. If no, proceed to Step 2.
• Step 2 – Use formula approach endorsed by Till.

• Begs the question: what is an efficient market?
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Does an Efficient Market Exist?
• Markets are efficient if “they offer a loan with a
term, size, and collateral comparable to the forced
loan contemplated under the cramdown plan.” See
In re Texas Grand Prairie Hotel Realty, L.L.C., 710
F.3d 324, 327 (5th Cir. 2013).
• In determining whether there is an efficient market
for a cramdown loan, a court must analyze the
terms of the restructured debt, the type of
collateral, the duration of the loan, and the amount
of the loan. See Gen. Elec. Credit Equities, Inc. v.
Brice Road Devs., LLC (In re Brice Road Devs., LLC),
392 B.R. 274, 280-81 (6th Cir. BAP 2008).
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Methodologies for Determining
Existence of Efficient Market
• Heavily dependent upon expert evidence and actual loan
offers.
• Contract terms. “The interest rate under an original loan
agreement is informative as to a proposed cramdown
interest rate's merits to the extent that the original rate was
set near in time to a debtor's chapter 11 proceeding and in a
period in which market conditions were substantially similar
to present conditions.” In re Cellular Info. Sys. Inc., 171 B.R.
926, 938 (Bankr. S.D.N.Y. 1994).
• Blended financing. Considers whether the debtor can obtain
a loan through a combination of different investments or
loan facilities. See Pac. First Bank v. Boulders on the River,
Inc. (In re Boulders on the River, Inc.), 164 B.R. 99, 102–03,
107 (9th Cir. BAP 1994).
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Matter of MPM Silicones, L.L.C.,
874 F.3d 787 (5th Cir. 2017)
• Debtor proposed replacement notes to senior lien holders at a
below-market rate. The bankruptcy court refused to consider
market factors, set a formula rate (4.1% and 4.85%), and
confirmed the plan over senior lien holders’ objection that the
plan was not fair and equitable.
• On appeal to the district court, the senior lien holders argued the
bankruptcy court should have approved a market rate. The
district court disagreed and affirmed the bankruptcy court.
• On appeal to the Fifth Circuit, the senior lien holders prevailed.
Fifth Circuit adopted American HomePatient’s two-step process:
“disregarding available efficient market rates would be a major
departure from long-standing precedent dictating that ‘the best
way to determine value is exposure to a market’.”
• Fifth Circuit remanded to determine if an efficient market rate
exists and to apply that rate instead of the formula rate.
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Option 2: 363 Sale
• The debtor’s plan may propose to sell collateral
pursuant to 11 U.S.C. § 363(k).
• Section 363(k) sales result in liens attaching to
proceeds pursuant to 11 U.S.C. § 363(f).
• Section 363(k) gives the creditor the right to credit bid.
• If the proceeds do not satisfy the secured claim and the
lender’s credit bid does not win, the debtor can create
a new obligation for the allowed amount of the claim
secured by the sale proceeds (i.e., the debtor would
have to satisfy 11 U.S.C. § 1129(b)(2)(A)(i) or 11 U.S.C. §
1129(b)(2)(A)(iii) with respect to the claim).
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Option 3: Indubitable Equivalent
• To provide the indubitable equivalent, a plan must:
• Provide the secured creditor with the present value of
its claim, and
• Insure the safety of its principal.

• The vehicle for indubitable equivalent can take
several forms:
• Abandonment back to the secured creditor;
• Substitute lien in property that results in a lien value in
excess of the secured claim;
• Cash or cash equivalent in the amount of the secured
claim.
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