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Type of Challenge

Estoppel at the USPTO

Estoppel in district
courts and the ITC

IPR

“any ground that the
petitioner raised or
reasonably could have
raised”

“any ground that the
petitioner raised or
reasonably could have
raised”

CBM

“any ground that the
petitioner raised or
reasonably could have
raised”

“any ground that the
petitioner raised”

PGR

“any ground that the
petitioner raised or
reasonably could have
raised”

“any ground that the
petitioner raised or
reasonably could have
raised”
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What is the scope of “reasonably could have raised”
estoppel?
Legislative History
◦ Estoppel likely extends to “prior art which a skilled
searcher conducting a diligent search reasonably
could have been expected to discover.” Statement of
Senator Kyl, 157 Cong Rec S1375 (daily ed March 8,
2011).
◦ The USPTO “has generally declined to apply estoppel
… to an issue that is raised in a request for inter
partes reexamination if the request was not granted
with respect to that issue.” Id. (emphasis added).
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Dell Inc. v. Elecs. and Telecomms. Research, Inst., IPR2015-

00549, Paper No. 10 (Mar. 26, 2015)
◦ A second IPR was filed after a first IPR, which was instituted,
resulted in a final written decision that did not invalidate
any claims.
 Proposed grounds in the second IPR used references that were
at issue in the first IPR, but combined in a new way.
 First IPR was instituted as to claims 1-3 and 5-8. The second
IPR challenged claims 1-9.

◦ For claims 1-3 and 5-8, the PTAB found the fact the
references had been cited in the earlier IPR to be
determinative in estopping the petitioner’s new challenge.
◦ Estoppel did not apply for claims 4 and 9 because they
were not part of the earlier final written decision.
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Estoppel on non-instituted grounds? Consider Apotex
Inc. v. Wyeth LLC, Case No. IPR2015-00873, Paper No. 8
(Sep. 16, 2015), where the Board considered two
proposed grounds:
◦ Ground 1 was previously proposed in another IPR, but was found
redundant to other grounds. The Board issued a final decision on
those other grounds in the earlier IPR.
 Estoppel did not apply to Ground 1. Because the ground was
found to be redundant in the previous IPR, it was not raised
“during” an IPR (but rather raised during a preliminary
proceeding) and could not have been reasonably raised.
◦ Ground 2 included prior art that was all cited in the previous IPR,
but was not proposed as a ground in that IPR.
 The Petitioner was estopped from asserting Ground 2, because
the previous IPR provided evidence that the Petitioner was aware
of the prior art included in Ground 2.
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Shaw Indus. Group, Inc. v. Automated Creel Sys., Inc. ,
No. 2015-1116 (Fed. Cir. Mar. 23, 2016)

◦ The Federal Circuit agreed with the PTAB’s interpretation of
“reasonably could have raised” estoppel:

 “We agree with the PTO that § 315(e) would not estop Shaw
from bringing its Payne-based arguments in either the PTO or
the district courts. . . . Shaw raised its Payne-based ground in
its petition for IPR. But the PTO denied the petition as to that
ground, thus no IPR was instituted on that ground. The IPR does
not begin until it is instituted. . . . Thus, Shaw did not raise—
nor could it have reasonably raised—the Payne-based ground
during the IPR. The plain language of the statute prohibits the
application of estoppel under these circumstances.”
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Intellectual Ventures I LLC v. Toshiba Corp., 2016 WL
7341713 (D. Del. Dec. 19, 2016) .

◦ Toshiba advanced an additional (new) invalidity argument
based on prior art that it did not present in its IPR petition.
◦ The court acknowledged the new invalidity argument could
have been raised during the IPR, but denies summary
judgment (citing Fed. Cir. Case Shaw)
◦ Takeaway: Delaware reads Shaw broadly--Petitioners are
not estopped from asserting new grounds not asserted in
IPR (not just ones that were redundant but even those
grounds that could have been raised).
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Praxair Dist., Inc. et al. v. INO Therapeutics, LLC, IPR201600781, Paper No. 10 (Aug. 25, 2016)

◦ A second IPR was filed before receiving a final written decision in
a first IPR.
 First IPR requested review of claims 1-19. In a final written
decision, the Board determined that claims 1-8 and 10-19 were
unpatentable.
 The second IPR challenged claims 1-19, but based on two new
textbook references.
 Praxair asserted that it did not cite the new references in the
earlier IPR because it did not discover them before filing.
◦ The Board based its estoppel determination on whether the new
references were “prior art which a skilled searcher conducting a
diligent search reasonably could have been expected to discover.”
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The Board found the single search report insufficient to show
that a skilled search conducted a diligent search, based on
the following facts:
◦ The report was by an “unidentified searcher of indeterminate skill
and experience”
◦ The report does not explain why the searcher “used certain
keywords and keyword combinations”
◦ The report was an “exemplary list”, and Praxair did not “explain
whether [the cited references] were encompassed by the initial
search results but not selected for the exemplary list”
◦ The “other articles by the author . . . were cited during
prosecution” and obviousness testimony of Praxair’s expert
suggested that a person of ordinary skill in the art would have
sought out the new references
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District courts have been willing to consider litigants’
arguments concerning final outcomes of PTAB
proceedings.
◦ Consider XY, LLC v. Trans Ova Genetics, LC, where a jury

found that the defendant had willfully infringed ten patents
in suit, opening the door to enhanced damages.
No. 13-cv-876, at 1–2 (D. Colo. Apr. 8, 2016).
◦ The court took note of the PTAB’s “finding of invalidity as
to” one of the infringed patents and an upcoming PTAB
hearing “as to the possible invalidity of” another infringed
patent. Id. at 14. It determined the defendant’s invalidity
defenses to be objectively reasonable and vacated the
willfulness finding. Id. at 15.

16





District courts have taken many different approaches in
how to treat PTAB institution decisions.
Some courts have allowed institution decisions to be
put before a jury.
◦ In Universal Elecs., Inc. v. Universal Remote Control, Inc.,

the court held that the PTAB’s decision not to institute the
defendant’s petition for inter partes review was admissible,
and that “any potential confusion can be addressed by
appropriate jury instructions on the standard of proof
applicable to patent invalidity defenses and counterclaims.”
No. 12-cv-329, at 12 (C.D. Cal. Apr. 21, 2014).
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Other courts have not allowed institution decisions to
be put before a jury.

◦ In Allure Energy Inc., v. Nest Labs, Inc., the court noted “the
danger of misleading the jury and waste of time involved in
[instructing the jury].” No. 9:13-cv-00102, at 2 (E.D. Tex. May
18, 2015).
◦ In Personalized Media Commc’ns, LLC v. Zynga, Inc., the court
explained “that the danger of undue prejudice [with an institution
decision] is extremely high, and that the danger of unfair
prejudice cannot be mitigated simply by the use of a limiting
instruction.” No. 2:12-cv-00068, at 2 (E.D. Tex. Nov. 8, 2013).
◦ In Wis. Alumni Research Found. v. Apple, Inc., the court found that
“any probative value of [a non-instituted IPR] is substantially
outweighed by the risk of unfair prejudice, as well as the risk of
jury confusion.” No. 14-cv-062, at 14 (W.D. Wis. Sept. 29, 2015).
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Some courts have relied on the PTAB’s analysis of legal
issues.

◦ In Procter & Gamble Co. v. Team Techs., Inc., the district court
granted a defendant’s motion for partial summary judgment of no
invalidity based on, among other things, a PTAB institution
decision’s rejection of “the same inherency arguments, with
respect to the same references, under a lower standard of proof.”
No. 12-cv-552, at 21 (S.D. Ohio July 3, 2014).
◦ In Cayenne Med., Inc. v. Medshape, Inc., the court granted
summary judgment of invalidity in large part based on the PTAB’s
refusal to institute because of indefiniteness issues with the
asserted claims. No. 2:14-cv-0451, at 7–8 (D. Ariz. May 6, 2016).
◦ In Fortinet, Inc. v. Sophos, Inc., the court found the PTAB’s
analysis regarding the lack of corresponding structure for an
alleged means-plus-function limitation to be “persuasive,” though
“not binding in any way.” No. 13-cv-05831, at 14 (N.D. Cal. Oct.
28, 2015).
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Other courts have not relied on the PTAB’s analysis of
legal issues.

◦ In Adidas AG v. Under Armour, Inc., the court explained that the
“PTAB’s choice not to institute an IPR [based on a particular claim
construction] is not the type of adjudication that leads to issue
preclusion.” No. 14-cv-00130, at 2 (D. Del. Dec. 15, 2015).
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Some courts have taken a middle-ground approach.

◦ In Ultratec, Inc. et al. v. Sorenson Commc’ns, Inc., the court barred
the defendant from relying on a PTAB institution decision (and
related evidence) during the damages phase to argue that the
asserted patents were entitled to diminished value.
No. 3:13-cv-00346 at 4 (W.D. Wisc. Oct. 8, 2014).
◦ The court indicated that “because of the different standards,
procedures and presumptions applicable to IPR proceedings,
evidence concerning the proceedings is irrelevant and highly
prejudicial to the jury’s determination of the validity of the
patents.” Id.
◦ The court did, however, allow the defendant to use the PTAB’s
findings outside the presence of the jury, to rebut allegations of
willfulness. Id.
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Cuozzo Speed Techs., LLC v. Lee, No. 15-446 (U.S. June
20, 2016)

◦ Cuozzo had challenged the PTAB’s institution decision as running
afoul of the “particularity” requirement of 35 U.S.C. § 312(a)(3)
because the PTAB instituted an IPR on grounds not explicitly
stated in the IPR petition.
◦ The Court held that the plain language of 35 U.S.C. § 314(d) bars
judicial review of the PTAB’s institution decision, at least where
the challenge to the institution decision “consist[s] of questions
that are closely tied to the application and interpretation of
statutes related to the Patent Office’s decision to initiate inter
partes review.”
◦ The Court emphasized that judicial review may still be available
where the institution decision implicates “constitutional
questions,” the agency action is “in excess of statutory
jurisdiction,” or the agency action is “arbitrary [and] capricious.”
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Husky Injection Molding Sys. Ltd. v. Athena Automation
Ltd., No. 2015-1726, 2015-1727 (Fed. Cir. Sept. 23,
2016)

◦ Husky had argued in its preliminary response that assignor
estoppel barred Athena from filing a petition for review.
◦ The Federal Circuit outlined a “two-part inquiry for determining
whether [it] may review a particular challenge to the decision
whether to institute.”
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Part one of Husky’s two part test

◦ First, the court must “determine whether the challenge at issue is
 [a] ‘closely tied to the application and interpretation of statutes
related to the Patent Office’s decision to initiate inter partes
review,’ or
 [b] if it instead ‘implicate[s] constitutional questions,’ ‘depend[s]
on other less closely related statutes,’ or ‘present[s] other
questions of interpretation that reach, in terms of scope and
impact,’ ‘well beyond this section.’” Slip op. at 14.
◦ “If the latter, our authority to review the decision to institute
appears unfettered. But if the former, § 314(d) forbids our
review.” Slip op. at 14.
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Part two of Husky’s two part test

◦ “At the second step of the inquiry, we must ask if, despite the
challenge being grounded in a ‘statute closely related to that
decision to institute,’ . . . it is nevertheless directed to the Board’s
ultimate invalidation authority with respect to a specific patent . . .
. If so, we may review the challenge.” Slip op. at 14.
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SAS Institute, Inc. v. ComplementSoft, LLC, No. 20151346, 2015-1347 (Fed. Cir. June 10, 2016)

◦ The PTAB instituted review of one of the claims at issue based on
a particular claim construction. In its final decision, the PTAB
changed its construction, despite neither party making any
arguments as to the construction, and found the claim patentable
based on the change.
◦ The Federal Circuit explained that for both petitioners and patent
owners, “an agency may not change theories in midstream without
giving respondents reasonable notice of the change and the
opportunity to present argument under the new theory.” Slip op.
at 17.
◦ The court remanded on this issue “so that the parties may address
a new construction that the Board adopted in its final written
decision after interpreting the claim differently before.” Slip op. at
2.
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Genzyme Therapeutic Products Ltd. v. Biomarin
Pharmaceutical Inc., No. 2015-1720, 2015-1721 (Fed.
Cir. June 14, 2016)

◦ When rendering its final written decisions, the PTAB cited two
references “as support for its findings as to the state of the art”
that Genzyme argued “were not specifically included in the
combinations of prior art on which the Board instituted review.”
Slip op. at 7-9.
◦ The Federal Circuit explained that “[t]here is no requirement . . .
for the institution decision to anticipate and set forth every legal
or factual issue that might arise in the course of the trial.” Slip op.
at 9. Rather, “[t]he critical question for compliance with the APA
and due process” was whether parties had received “adequate
notice of the issues that would be considered, and ultimately
resolved,” in the proceedings. Slip op. at 10.
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Click–to–Call Techs., LP v. Oracle Corp., No. 20151242, 2016 WL 6803054 (Fed. Cir. Nov. 17, 2016)

◦ CTC argues on appeal that IPR is time barred under 35
U.S.C. § 315(b)
◦ Holding: a party cannot challenge the Board's decision to
institute an IPR proceeding under § 315(b) because of 35
U.S.C. § 314(d), even if such assessment is reconsidered
during the merits phase of proceedings and restated as
part of the Board's final written decision.
◦ Takeaway: Time bar is not an appealable matter (for now).
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Masterimage 3D, Inc. v. Reald Inc., IPR2015-00040, Paper No.
42 (Jul. 15, 2014)
◦ The burden is on the patent owner to distinguish prior art
of record and prior art known to the patent owner
◦ Prior art of record refers to:
 (1) any material art in the prosecution history of the patent;

 (2) any material art of record in the current proceeding,
including art asserted in grounds on which the PTAB did not
institute review; and
 (3) any material art of record in any other proceeding before the
Office involving the patent

◦ Prior art known to the patent owner refers to:

 Material prior art that Patent Owner makes of record in the
current proceeding pursuant to its duty of candor and good
faith to the Office
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Masterimage 3D, Inc. v. Reald Inc., IPR2015-00040, Paper No.
42 (Jul. 15, 2014)

◦ Burden of production shifts to Petitioner once Patent Owner
has set forth a prima facie case of patentability of narrower
substitute claims over the prior art of record
 Rebut prima facie case by addressing arguments and/or
applying additional prior art against substitute claims
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In Microsoft Corp. v. Proxyconn, Inc., 789 F.3d 1292 (Fed. Cir.
2015), the Court found that the Board's Idle Free decision included a
permissible interpretation of the PTO regulations at least with
respect to the burden placed on the patent owner to demonstrate
patentability of any claim amended in view of the prior art of record.
In Nike, Inc. v. Adidas, AG, 812 F.3d 1326 (Fed. Cir. 2016), the Court
rejected patent owner’s argument that § 316(e) places on the
petitioner the burden of providing unpatentability of any newly
proposed substitute claim that the patent owner seeks to introduce
to the proceedings. The Court found the Board’s interpretation of
the PTO regulations was consistent with § 316(a)(9), and the Board
did not err by placing the burden on patent owner to demonstrate
the patentability of the substitute claims.
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The Federal Circuit recently heard arguments for rehearing en
banc in In re Aqua Products, Inc. to consider the following
two questions:
◦ (a) When the patent owner moves to amend its claims under 35
U.S.C. § 316(d), may the PTO require the patent owner to bear the
burden of persuasion, or a burden of production, regarding
patentability of the amended claims as a condition of allowing
them? Which burdens are permitted under 35 U.S.C. § 316(e)?
◦ (b) When the petitioner does not challenge the patentability of a
proposed amended claim, or the Board thinks the challenge is
inadequate, may the Board sua sponte raise patentability
challenges to such a claim? If so, where would the burden of
persuasion, or a burden of production, lie?
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American Megatrends, Inc. v. Kinglite Holdings Inc.,
IPR2015-01191, Paper 40 (Nov. 4, 2016)

 Patent Owner argued that one of the technical documents
used as prior art was not publicly accessible. The
technical document was cited in other technical
publications and its disclosure was referenced in another
patent.
 The Board declined to consider the technical document
because public accessibility was not shown.
 Takeaway: Citation of a reference in another reference, or
discussion of the subject matter of a reference in a
patent, is not sufficient to show public accessibility.
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REG Synthetic Fuels, LLC v. Neste Oil Oyj, 841 F.3d 954
(Fed. Cir. 2016)

◦ PTAB finds patent anticipated by cited art.
◦ Email evidence was offered to prove prior invention. One of
three emails was found to be hearsay and its contents were
ignored by the PTAB.
◦ Holding: Board erred in excluding contents of email. Email
had legal significance other than for truth of matter. The
act of writing and sending the email is, by itself, probative
evidence of whether inventor was in possession of his
invention at the time that he had written the email.
◦ Takeaway: A statement that is hearsay can be considered
for a non-hearsay purpose (i.e., as probative evidence of
conception).
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Oracle Corp. v. Click-to-Call Technologies LP, IPR

2013-00312; Paper 26 (Oct. 30, 2013) – Designated
Precedential

◦ 315(b) bar not triggered where complaint was served and
then voluntarily dismissed without prejudice
◦ Board noted that the Federal Circuit consistently has
interpreted the effect of such dismissals as leaving the
parties as though the action had never been brought.
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LG Electronics Inc. v. Mondis Tech Ltd., IPR 201500937; Paper 8 (Sept. 17, 2015) – Designated
Precedential

◦ LG filed a petition for IPR, patent at issue in multiple Dist.
Ct. proceedings against LG.
◦ First service of a complaint against LG was Jan. 11, 2008
(more than 1 year), second was Oct. 16, 2014 (less than 1
year).
◦ LG argued that the service of the second complaint could
reset the 315(b) clock
◦ PTAB did not agree, found “a complaint” means the first
complaint; dismissal of ‘08 complaint was with prejudice
and thus distinguishable from a dismissal w/o prejudice
◦ “the parties are not left as though the action resulting from
the 2008 Complaint had never been brought”
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AM General LLC v. UUSI, LLC, Case IPR2016-01049, Paper 14
(PTAB November 7, 2016)

◦ Patent owner files complaint against U.S. Government more
than 1 year before filing of IPR. AM General was a supplier
to U.S. Gov’t, and was served a third party subpoena with a
copy of the complaint.
◦ Patent Owner argues it served AM General with the
complaint, and as such, AM general was time barred.
◦ Held: AM General was no more than a nominal defendant
and was not in privity with the U.S. Govt. To evaluate
privity, court looks at “whether the non-party exercised or
could have exercised control over a party’s participation in
a proceeding.”
◦ Takeaway: Establishing privity with the will take more than
customer-supplier relationship.
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Samsung Electronics Co. v. Apple Inc. No.15-777, 580
U.S. ___ (2016)

◦ Unanimous decision
◦ Overturns a $399 million verdict against Samsung
◦ 35U.S.C. §289: provides for damages in design patent
cases refers to “any article of manufacture to which [a
patented] design or colorable imitation has been applied.”
Infringers of such a patent are liable to the owner of the
patent “to the extent of his total profit.”
◦ Can the “article” be a component or must it be the whole
product?
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Samsung Electronics Co. v. Apple Inc. No.15-777, 580
U.S. ___ (2016)

◦ At Federal Circuit, Samsung argued that causation principles mean
that damages should be apportioned to the infringement
◦ Samsung abandoned this argument at the Supreme Court, and
focused on the whole product/component distinction
◦ Holding: “article of manufacture” as used in§289 “has a broad
meaning.”
 “an article of manufacture, then, is simply a thing made by hand
or machine” which is, in turn, “broad enough to encompass
both” a product and a component. The Court found this
interpretation consistent with other uses of “article of
manufacture” and “any new and useful . . . manufacture”
elsewhere in the patent act.
 Remanded
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Halo Electronics Inc. v. Pulse Electronics Inc. et al and
Stryker Corporation et al. v. Zimmer, Inc.

◦ Unanimous decision, remanded both cases
◦ Prior Seagate two-part test for willfulness and clear and
convincing evidentiary standard are inconsistent with §284 of the
patent act
◦ That test “excludes from discretionary punishment many of the
most culpable offenders, such as the ‘wanton and malicious
pirate’ who intentionally infringes another’s patent—with no
doubts about its validity or any notion of a defense—for no
purpose other than to steal the patentee’s business.”
◦ “although there is ‘no precise rule or formula’ for awarding
damages under §284, a district court’s ‘discretion should be
exercised in light of the considerations’ underlying the grant of
that discretion.” The Court noted approvingly the policy
ensconced in Seagate that “enhanced damages are generally
appropriate under §284 only in egregious cases.”
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Halo Electronics Inc. v. Pulse Electronics Inc. et al and
Stryker Corporation et al. v. Zimmer, Inc.

◦ Enhanced damages were not meant for “a typical
infringement case, but are instead designed as a ‘punitive’
or ‘vindictive’ sanction for egregious infringement behavior.
The sort of conduct warranting enhanced damages has
been variously described in our cases as willful, wanton,
malicious, bad-faith, deliberate, consciously wrongful,
flagrant, or—indeed—characteristic of a pirate.”
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What effect has Halo had on litigation?

◦ Generally more likely to find willfulness and enhance damages

 Several remands and/or reversals of no willfulness or no enhanced
damages since Halo
 Innovention Toys, LLC v. Mga Entm't, Inc., No. 2014-1731, 2016 WL
4151240, at *2 (Fed. Cir. Aug. 5, 2016) (remanded to consider Halo
after previous reversal of willfulness)
 WBIP, LLC v. Kohler Co., No. 2015-1038, 2016 WL 3902668, at *16
(Fed. Cir. July 19, 2016) (upholding willfulness, 50% enhancement)
 WesternGeco L.L.C., v. ION Geophysical Corp., 837 F.3d 1358 (Fed. Cir.
Sep. 21, 2016) (reverse/remand no willfulness after Halo)
 Alfred E. Mann Found. for Sci. Research v. Cochlear Corp., No. 20151580, 2016 WL 6803052, at *7 (Fed. Cir. Nov. 17, 2016)
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What effect has Halo had on litigation?
◦ Value of opinions

 An insufficient, conclusory opinion can lead to trebling;
 Arctic I: Arctic Cat Inc. v. Bombardier Recreational Prod., Inc., No. 14CV-62369, 2016 WL 4249951 (S.D. Fla. July 27, 2016)
 So can no opinion at all
 Imperium IP Holdings, Ltd. v. Samsung Elec.Co., 4:14-cv-371 (TXED
Aug. 24, 2016)
 An opinion directed to a different version of the product is of limited
value
 PPC Broadband, Inc. v. Corning Optical Communications RF, LLC; 2016
WL 6537977, N.D.N.Y. Nov. 03, 2016 (damages doubled)
 But a competent opinion can save the day, even in the face of jury
finding of willfulness
 Trustees of Boston Univ. v. Everlight Elecs. Co., No. 12-11935-PBS,
2016 WL 3976617, at *2 (D. Mass. July 22, 2016)
 Loggerhead Tools, LLC v. Sears Holding Corp., No. 12-CV-9033, 2016
WL 6778881, at *2 (N.D. Ill. Nov. 15, 2016)
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What effect has Halo had on litigation?
◦ Viability of summary judgment:

 Difficult to show no willfulness in light of the flexible inquiry

 Viva Healthcare Packaging USA Inc. v. CTL Packaging USA Inc., No.
313CV00569MOCDSC, 2016 WL 3727484, at *18 (W.D.N.C. July 12, 2016) (MSJ
denied)
 Core Wireless Licensing S.A.R.L. v. LG Elecs., Inc., No. 2:14-CV-911, 2016 WL
4596118 (E.D. Tex. Sept. 3, 2016) (MSJ DENIED)
 Andover Healthcare, Inc.. 3M Co.No. CV 13-843-LPS, 2016 WL 6246360, at *6
(D. Del. Oct. 18, 2016) (MSJ denied, reverse engineering with instruction to
avoid patent, unclear evidence of opinion of counsel)

 But not impossible …

 Loggerhead Tools, LLC v. Sears Holding Corp., No. 12-CV-9033, 2016 WL
6778881, at *2 (N.D. Ill. Nov. 15, 2016) (granted motion for summary
judgment of no willful infringement, reverse engineering with instruction to
avoid patent, consulted with patent attorney, got opinion of counsel)
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Alice Corp v. CLS Bank – 2 ½ years on…

Source: bilskiblog.com
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Alice Corp v. CLS Bank – 2 ½ years on…

Source: bilskiblog.com
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Wi-Fi One, LLC v. Broadcom Corp., Appeal 2015-1944
(Fed. Cir. Sept. 16, 2016) (vacated) (en banc review,
briefing due by March 29, 2017)

◦ Is the sec. 315(b) time bar an issue that is reviewable on
appeal after Cuozzo?
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TC Heartland LLC v. Kraft Food Brands Group LLC,
Supreme Court Docket 16-341

◦ Cert. petition granted December 14, 2016
◦ Whether the patent venue statute, 28 U.S.C. § 1400(b),
which provides that patent infringement actions “may be
brought in the judicial district where the defendant
resides[,]” is the sole and exclusive provision governing
venue in patent infringement actions and is not to be
supplemented by the statute governing “[v]enue generally,”
28 U.S.C. § 1391, which has long contained a subsection (c)
that, where applicable, deems a corporate entity to reside
in multiple judicial districts.
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