Presenting a live 90-minute webinar with interactive Q&A

Leveraging Historic Tax Credits in Real Estate
Finance
THURSDAY, JUNE 24, 2021
1pm Eastern

|

12pm Central | 11am Mountain

|

10am Pacific

Today’s faculty features:
A. Ann Hered, Attorney, Butler Snow, Denver
Thane R. Hodson, Attorney, Butler Snow, Denver
Binford E. (Trey) Parker, III, Attorney, Butler Snow, New Orleans

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com
immediately so we can address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
right of the slides. To exit full screen, press the Esc button.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926
ext. 2.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the link to the PDF of the slides for today’s program, which is
located to the right of the slides, just above the Q&A box.

•

The PDF will open a separate tab/window. Print the slides by clicking on
the printer icon.

Recording our programs is not permitted. However, today's participants
can order a recorded version of this event at a special attendee price.
Please call customer service at 800-926-7926 ext.1 or visit Strafford’s web
site at www.straffordpub.com.

EXPERIENCE SUCCESS
ON A HIGHER LEVEL
THAT’S LAW ELEVATED

HISTORIC REHABILITATION
TAX CREDITS
SECTION 47 OF THE
INTERNAL REVENUE CODE

Historic Tax Credit Program Basics – Section 47 of the Internal Revenue Code
•

The Historic Rehabilitation Tax Credit (“HTC”) Program is administered by the National Park
Service (“NPS”), US Department of the Interior.

•

The Federal HTC is a 20% credit of the qualifying expenses of a project’s rehabilitation.

•

For buildings that were acquired by a partnership prior to January 1, 2018, the entirety of the
HTC credit is taken in the year in which the rehabilitated building is “placed in service.”

•

For projects that were not acquired by a partnership prior to January 1, 2018, the HTC credit
is taken in equal ratable annual installments over the 5 year compliance period beginning in
the year in which the rehabilitated building is “placed in service.”

•

HTCs are a dollar-for-dollar tax credit, not a deduction.

•

Since the program’s inception in 1976, over 46,000 projects have been completed,
generating over $109 billion in the rehabilitation of income-producing historic properties
(Annual Report for Fiscal Year 2020).

•

The program has also created over 600,000 new housing units, of which more than 175,000
are affordable housing units.

Financing Terms
•

HTCs = Historic Tax Credits

•

QRE = Qualified Rehabilitation Expenditures

•

NPS = National Park Service

•

SHPO = State Historic Preservation Office

•

Federal HTCs = federal Rehabilitation Tax Credits

•

State HTCs = state Historic Tax Credits*

•

*There are currently 40 states that have or have had State HTC programs.

•

Butler Snow is also very familiar with utilizing other types of state and federal tax
credits/incentives in HTC transactions.

HTC Program – Application and Certification Requirements
•

Part I- Certification of the Structure*
•

•

•

Part II- Approval of Plans and Specifications
•

The structure must be rehabilitated in accordance with plans and specifications approved
by the NPS, which are submitted to the NPS by the State Historic Preservation Office
(“SHPO”).

•

Note that the developer must restore the historically significant elements of the structure.

Part III- Certification of the Rehabilitation
•

•

The structure must be a Certified Structure.

Upon completion, the rehabilitation must be a “Certified Rehabilitation” as certified by the
U.S. Department of the Interior/NPS

*This does not guaranty approval, it is merely a prerequisite to potentially qualifying for the
Credit

A Certified Historic Structure (Part I)
•

•

It is listed on the National Register of Historic Places, or
•

Databases are available via the following link, but note that several states have not yet
been digitized by the NPS and must be requested in paper form:

•

http://www.nps.gov/nr/research/

It is located within a registered historical district AND contributes to the historical significance
of the district.

What Qualifies as a Certified Rehabilitation (Part III)?
•

Rehabilitation work must preserve the historic character of the building, so the NPS
strongly suggests waiting to do work until your project has gone through their review
process.

•

The building must be depreciable;

•

The property must be placed in service;

•

The rehabilitation must be substantial;

•

The building must be a certified historic structure when it is placed in service.

In 2020, 989 projects were certified completed totaling $6.54 billion in private investment with a
median QRE of $1,220,000 and an average QRE of $6,610,000 for certified projects.

The Building Must be Depreciable
•

•

It must be used in a trade or business or held for the production of income:
•

Offices;

•

Commercial;

•

Industrial;

•

Agricultural; or

•

Rental Housing

Straight Line Depreciation. The QRE, along with the building shell, must be depreciated
using a Straight Line Depreciation Cost Recovery Method.
•

27.5 year (residential)

•

39 year (commercial)

Placed Into Service and Credit Recapture
•

The building must be returned to use; AND

•

The owner must hold the building for five (5) full years after completing the rehabilitation or
pay back the credit

•

If the owner disposes of the building before the 5 year time period has run, the credit
recapture is as follows:

•

•

Less than 1 year, 100% tax credit recapture;

•

Properties held 1-5 years, 20% recapture per year.

*Being placed into service does not necessarily refer to actual use, but rather that the
building is ready for its intended use

Substantial Rehabilitation
•

During the 24 month period selected by the taxpayer, rehabilitation expenditures must
exceed the greater of $5,000 or the taxpayer’s adjusted basis in the building

•

To calculate the adjusted basis:
Purchase Price
- Cost of the land
+ Improvements already made
- Depreciation already taken
___________________________
Total Adjusted Basis

Must spend 1 dollar more than the taxpayer’s total adjusted basis

Examples of QREs

Generally, costs that are directly associated with the work undertaken on the repair or
improvement of a structural component of a historic building and are capitalized to the building;
•

Structural components of the building (per Treasury Regulation 1.48-1(e)(2));

•

Plumbing/plumbing fixtures, heating/cooling systems, electrical wiring/fixtures, etc.;

•

Architectural and Engineering fees;

•

Site Survey fees;

•

Construction period interest;

•

Development fees;

•

Legal expenses;

•

Insurance Premiums;

•

Other construction related costs.

Examples of Ineligible Costs
•

Acquisition of the building;

•

Demolition;

•

Any new additions;

•

Parking lots;

•

Sidewalks;

•

Landscaping;

•

Personal Property. *

*Note that this list is only an example of ineligible costs, it is not an exhaustive list.

5 Year Compliance – Credit Recapture
•

5 Year Compliance Period commencing upon the building being placed into service (this is generally
evidenced by the issuance of a certificate of occupancy (COO)).

•

May not transfer all or any portion of the building during 5-year compliance period, whether intentionally or
via foreclosure. Investors will require SNDA or foreclosure agreement depending on structure.

•

Must maintain the property in accordance with approved plans and specs during compliance period = No
Modifications Unless Pre-approved.

•

Property must be continuously used in a trade or business during 5-year compliance period.

•

Depending on the structure, there are limitations on the sale of a partnership interest in the project during
the compliance period.

•

Failure to comply will result in a recapture of the credit amounting to 20% of the credit taken for each year
less than 5 full years, plus penalties and interest.

•

Tax credit recapture burns off at 20%/full year of compliance (i.e., out of compliance within the 3rd Year =
60% credit recapture.

Tax Credit Investment – Market Overview
Investment Pricing.

Depending on structure, investors generally invest with a net value of $0.60 $0.68/credit (typically federal investments are made at $0.70 - $0.82/credit).

Investor Returns.

Investors require priority returns on capital contributions (typically 2.5%
annually).

Investor Exit.

An investor’s membership interest is subject to a pre-determined put price but
the put price cannot exceed the fair market value of the investor’s interest
(typically the lesser of FMV or 5% of total investment). No call options.

Cash Value.

Typically, a tax credit investment nets an approximate cash value of 15% to 17%
of Qualified Rehabilitation Expense (or 30% to 35%) using both state and federal
historic tax credits.

Tax Credit Investment Structures
Federal Allocation.

Federal tax credits flow with ownership; however, the owner may elect to passthru the credits to a long term tenant (subject to compliance with applicable
rules).

Single Tier.

In a single tier structure, typically the federal investor is admitted as a 99% member and
the owner affiliate is the 1% managing member. The allocation of the federal tax credits
follows the general sharing ratio of the members.

2-Tier Lease.

In the more generally common 2-tier lease structure, the completed project is leased to
an entity owned 99.00% by the federal investor and the owner affiliate is the 1%
managing member. Operations take place at the tenant level, and the income is used to
pay operating expenses, management fees and rent, which is in turn used to service
debt and pay developer fees.

Timing of Investment
Investor Partners contribute capital in accordance with an agreed upon
schedule in the operating agreement. A typical example:

•

•

Typical Structure:
•

25% at financial closing.

•

50% at certificate of occupancy

•

Balance at Part 3 Certification.*

Revenue Procedure 2014-12

*These numbers are general benchmarks only

Interplay Between HTC and Debt Financing
•

HTC as an equity enhancement to borrower from lending perspective.

•

Limitations on the ability to foreclose during the recapture period – SNDA/Foreclosure Rights Agreement

•

Section 49 Issues.

Interim Financing / Bridge Loans
•

Developers typically take bridge loans against future equity contribution obligations to fill construction budget
gaps.

•

Lender must underwrite the borrower and the investor’s ability to fund its capital contributions obligations
when due.

•

Generally require financial strength behind personal guarantees of construction completion in accordance
with Part 2 Approved Plans.

•

Underwriting requirements increasing in this lending environment.

•

Interest reserve accounts funded at closing to cover the term of the bridge loan.

Tax-Exempt Use Limitation
•

Real Property leased to a tax-exempt entity (tax exempt organization, governmental entity or foreign
person/entity) in a disqualified lease* is treated as tax-exempt use property.

•

Any rehabilitation expenditures that are associated with tax-exempt use property are NOT eligible for HTCs
(neither the 10% nor 20% credit).

•

The 50% Threshold Test: Property is treated as tax-exempt use property only if the portion of such property
leased to tax-exempt entities under disqualified leases is more than 50% of the property. If more than 50%
of a building is leased to a tax-exempt entity, a taxpayer would be able to claim the rehabilitation tax credit
on the expenditures incurred for the portion of the building not rented to a tax-exempt entity.

*See next slide for the definition of “Disqualified Lease”

What Constitutes a “Disqualified Lease”?
•

A disqualified lease is defined in Section 168(h)(1)(B)(ii) as a lease to a tax exempt entity where:
•

Part or all of the property was financed directly or indirectly by an obligation in which the interest is taxexempt under Internal Revenue Code Section 103(a) and such entity (or related entity) participated in
the financing, or

•

Under the lease there is a fixed or determinable purchase price or an option to buy, or

•

The lease term is in excess of 20 years, or

•

The lease occurs after a sale or lease of the property and the lessee used the property before the sale
or lease.

Combining the HTC with other Tax Credit and Subsidy Programs
•

State HTC Programs

•

New Markets Tax Credits

•

Low Income Housing Tax Credits

•

HUD/USDA loans

•

Grants

•

Energy Tax Credits and CPACE Loans

•

Opportunity Zone Investment

Example $15,000,000 NMTC – Federal Historic Credit Hybrid Structure
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