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Overview
I. CERCLA §107 and §113 decisions
A. CERCLA Basics
B. Owner, Operator and Arranger Liability
C. Statute of Limitations
D. §107 Cost Recovery vs. §113 Contribution
E. What Gives Rise to a §113 Contribution Claim?
• Does the agreement resolve liability?
• What type of liability must be resolved?
F. Are Response Costs for Removal or Remedial Action?
II. Difficult or unresolved issues
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CERCLA Basics
• CERCLA § 107(a) cost recovery claim:
– Elements of a prima facie case = 1) release, 2) from a facility, 3)
caused response costs, 4) consistent with NCP, and 5) defendants
are responsible parties under §107 (e.g. owner, operator, arranger)

• CERCLA §113(f)(1) contribution claim:
– Contribution from PRP potentially liable under §107
– During or after litigation under §106 or §107

• CERCLA §113(f)(3)(B)
– Contribution right for a person who resolves some or all of its
liability
– In a judicially or administratively approved settlement with EPA or
a State
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Owner/Operator – recent cases
• In re Gold King Mine Release in San Juan Cty., 2019 U.S. Dist. Lexis
59538, March 26, 2019 (D.C. NM)
Held: Claims against Mining Defendants for owner liability because they
funded, directed and controlled remediation activities sufficient to
withstand motion to dismiss. They did not hold title.

• In re Gold King Mine Release in San Juan Cty., 2019 U.S. Dist. Lexis
45920, March 20, 2019 (D.C. NM)
Held: Claims against EPA Contractors for operator/arranger/transporter
liability found sufficient to withstand motion to dismiss. Court noted
language in consultants’ contracts like “will conduct operations” and “will
manage water impounded” and other typical statements in contracts.

• Chevron Mining v. U.S., 863 F. 3d 1261, 1283 (10th Cir. 2017)
Held: U.S. is owner by virtue of legal title, without any other indicia of
ownership. U.S. not an arranger because it did not own or possess the
hazardous substances.
o Analyzed similar decisions in 1st, 3rd , 6th and 8th Circuits.
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Owner/Operator – recent cases
• PPG Indus. v. U.S., 2018 U.S. Dist. Lexis 199930, Nov. 26, 2018 (D.C. NJ)
Held: Applying Bestfoods to war time chromium production – the
Government defendants were not operators because “Bestfoods requires
a direct nexus between the government’s activities and the decisions in
the refineries’ waste leakage, disposal or environmental compliance.”
The Government was “not an arranger because it never took ownership
or control of the sludge.”
o See long list of cases extending Bestfoods analysis beyond parentsubsidiary context. Id. at 34.

• New Mexico v. U.S., 20118 WL 84007, Feb. 12, 2018 (D.C. NM)
Held: Claims that environmental consultant was operator sufficient to
survive motion to dismiss because it conducted operations related to
pollution, and arranger claims because it contracted with a sub for the
disposal of mine water.
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Arranger – recent cases
• U.S. v. Dico, Inc., 920 F. 3d 1174 (8th Cir. 2019)
Held: 8th Cir. affd. holding that Defendants arranged for disposal of
PCBs by selling contaminated buildings. Even sellers of useful
products can be liable “if they intend to dispose of hazardous
substances through the sale.” Relevant factors:
o Cost of remediation greatly exceeded purchase price.
o Buildings no longer useful and required costly repairs.
o Defendants did not advertise the buildings for sale, have them
appraised or seek other buyers.
o Defendants did not tell the buyer of the contamination (or EPA
order to abate) and had reason to believe the buyer would not
discover it.
Joint and several liability and award of punitive damages affirmed.
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Arranger Liability
• U.S. v. Fed. Res. Corp., 691 Fed. Appx. 441 (9th Cir. 2017)
Held: U.S. not an arranger. At most, “the United States knew the mine
produced tailings that were stored at the [Site] and was indifferent to the
disposal of hazardous substances.” U.S. did not enter into a contract with the
intent to dispose of hazardous substances.

• Town of Islip v. Datre, 245 F. Supp.3d

397 (E.D. N.Y. 2017)

Held: CERCLA claims dismissed. Plaintiff failed to allege plausible claim for
arranger liability. No alleged facts from which to infer that defendants knew they
were transporting hazardous substances.
o Focus should be on the intent with respect to the fact of disposal.
o Arranger must know the substance is hazardous.
o Action had to be directed to the disposal of hazardous substances.

• Pakootas v. Teck Cominco Metals, 830 F.3d 975 (9th Cir. 2016)
Held: Canadian Smelter not liable as arranger for contaminating Columbia River in U.S. via
smokestack emissions. Without human intervention it is not the “disposal” of hazardous
substances.
o Passive migration not covered by definition of “disposal”
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Arranger Liability
• New York v. Gen. Elec. Co., 2017 U.S. Dist. Lexis 50026 (N.D.N.Y. Mar. 31,
2017)

Held: Cross summary judgment motions denied; disputed issues of
material fact as to whether GE "intended" to dispose of a hazardous
substance at two adjacent facilities.
o Evidence that GE intended to sell capacitors, rather than dispose of them.
o Evidence that GE had agreements to sell substantial amount of scrap materials.
o No evidence as to profit GE received for the sale of the capacitors or whether the
transfer of the capacitors to scrap dealer, rather than sending them to a landfill at
resulted in cost savings to GE.
o Evidence that at least one reason GE transferred capacitors to dealer was to avoid
sending capacitors to a landfill, the Court could not conclude, as a matter of law,
that GE primarily transferred the capacitors as a means to dispose them.
o Evidence that GE was aware that dealer was only interested in the scrap metal, and
that the remainder of the product would need to be disposed, showed knowledge
that a disposal would occur BUT such knowledge, alone, is insufficient to find that
a seller "intended" to dispose of a hazardous waste.
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CERCLA Limitations Periods
• Original Superfund Act had only a 3-year limit for making
claims against the Fund. § 112(d)
– In early cases courts applied this 3-year limit to damages claims, or
held that there was no limit for such claims . . . and everything in
between.

• The 1986 Superfund Amendments and Reauthorization Act
(“SARA”) added § 113(g) and § 309 for different types of
actions.
– SARA limitations periods and discovery rule were applied
prospectively only from October 17, 1986.

❖ Practice tip: Pre-SARA CERCLA SoL cases are unreliable.
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§ 107

Cost Recovery SoL

• An initial action for cost recovery under § 107 must
be brought:
– 3 years after completion of removal action. § 9613 (g)(2)(A)
– 6 years after initiation of physical on-site construction of remedial
action. § 9613 (g)(2)(B)
– If remedial action is initiated within 3 years of removal, then costs of
removal can be recovered in suit for costs of remedial action. § 9613
(g)(2)(B)
– If a declaratory judgment for future costs is entered in initial action, a
subsequent suit for additional costs must be commenced within 3
years of completion of original response action. Id.

• Focus on the type of cleanup
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§ 113

Contribution SoL

• Under § 113 (g)(3) a contribution suit must be filed no more
than 3 years after the date of:
1.
2.
3.
4.

Judgment for response costs
An administrative order for de minimus settlement under § 9622(g)
An administrative order for cost recovery settlement under § 9622(h)
A judicially approved settlement under § 9622(h)

• Focus on what was settled and how
• CERCLA is silent on SoL for actions other than these four
– Does any SoL apply to § 113 cases
in the silent void?
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§ 107

Cost Recovery or

§ 113

Contribution?

• § 107(a) and § 113(f) remedies are distinct, and a PRP cannot
recover the same costs under both. Cooper Indus,. Inc. v.
Aviall Servs., Inc., 543 U.S. 157, 163 n.3 (2004)
• A party can bring a § 107 claim to recover costs voluntarily
incurred to clean up a site. U.S. v. Atlantic Research Corp., 551
U.S. 128 (2007)
– § 113 is not the exclusive cause of action
– Footnote 6: What about costs a party was compelled to incur
under a consent decree, after suit under § 106 or § 107? Id. at
139, n.6
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§ 113

Contribution Claim

• CERCLA §113(f)(1) - provides a right to contribution
– from a person who is liable or potentially liable under §107
– during or after litigation under §106 or §107

• CERCLA §113(f)(3)(B) - provides a right to contribution
–
–
–
–

for a person who resolved its liability to U.S. or a State
for some or all of a response action
in a judicially or administratively approved settlement
from a person not party to a settlement
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§ 107 Cost Recovery or § 113 Contribution?
• Appellate Courts have unanimously held that a PRP compelled
to incur costs under a consent decree or administrative
settlement is limited to a § 113 claim.
– Has a PRP resolved its liability for some or all of a response action?
– Arising from common liability stemming from a §107 action?
– If so, a claim for cost recovery under §107 is not available.
Niagara Mohawk Power Corp. v. Chevron U.S.A., Inc., 596 F.3d 112, 124-28 (2d Cir. 2010)
Agere Sys. Inc. v. Advanced Envtl. Tech. Corp., 602 F.3d 204, 227-29 (3d Cir. 2010)
Hobart Corp. v. Waste Mgmt. of Ohio, Inc., 758 F.3d 757, 767 (6th Cir. 2014)
Bernstein v. Bankert, 733 F.3d 190, 206 (7th Cir. 2012)
Morrison Enters., LLC v. Dravo Corp., 638 F.3d 594, 603 (8th Cir. 2011)
Kotrous v. Goss-Jewett Co. of N. Cal., 523 F.3d 924, 932 (9th Cir. 2008)
Solutia, Inc. v. McWane, Inc., 672 F.3d 1230, 1236-37 (11th Cir. 2012)

• But, these cases did not involve 2 distinct sets of costs. What if you have
§107 [apple] costs + § 113 [orange] costs from the same site?
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Mixed

§

107(a) and

§

113(f) costs

Whittaker Corp. v. United States, 825 F.3d 1002 (9th Circuit, 2016).
• Whittaker owned a munitions manufacturing facility that became the
Bermite Superfund Site.
• In 2003, Whittaker was found liable on a §107(a) claim for damages to
water companies for contaminating off-site water wells.
• In 2013, Whittaker sued the U.S. for §107 response costs for Bermite Site.
• District court dismissed, finding that Whittaker triggered 113(f)(1): it
was subject to a §107 action and now sought to recover costs.
• 9th Circuit reversed. Whittaker could seek cost recovery from the U.S. and
was not limited to a §113 contribution action – now barred by the statute
of limitations- because it seeks on-site remediation costs [apples] that are
distinct from costs of off-site water contamination [oranges] for which it
was found liable in 2003.
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§ 107

or § 113 Scenarios

• What action is available when:
– A PRP voluntarily reimburses another party for response costs?
– Costs are incurred after a UAO by EPA required the work?
– A settlement contains a disclaimer of liability, or a settlement is
conditioned upon future actions not yet completed?
– A settlement with a State does not specify that it resolves CERCLA
liability?
– The “response action” arises under State law?

• Some of these scenarios were recently reviewed by courts
❖ Practice tip: carefully review the language of a settlement
agreement.
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§ 107

or § 113 Scenarios

Can a party seek contribution for costs spent pursuant to a
unilateral administrative order (UAO) from EPA?
NO
• Emhart Industries, Inc. v. New England Container Co., Inc., 478 F. Supp. 2d
199 (D.R.I. 2007) (“... 113(f)(1) is unavailable for parties who are merely
subject to administrative orders, as opposed to final consent decrees,
judgments, or apportionments of liability...”).
• Raytheon Aircraft Co. v. United States, 435 F. Supp. 2d 1136 (D. Kan. 2006).
• Pharmacia Corp. v. Clayton Chemical Acquisition LLC, 382 F. Supp. 2d 1079
(S.D. Ill. 2005).

YES
• Centerior Serv. Co. v. Acme Scrap Iron & Metal Corp., 153 F.3d 344 (6th
Cir.). But, may not be good law. See discussion in Hobart Corp. v. Dayton
Power & Light Co., 336 F. Supp. 3d 888, (S.D. Ohio)
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§ 113

Scenarios – Recent Cases

Does the language of the agreement “resolve” liability?
❖ CERCLA §113(f)(3)(B) gives a right of contribution to a person who
resolves its liability in an administrative or judicially approved settlement
with EPA or a State.

• Asarco LLC v. Atl. Richfield Co., 866 F.3d 1108 (9th Cir. 2017)
Held: Asarco’s 1998 RCRA consent decree with EPA did not resolve its
liability, and therefore did not trigger the 3-year statute of limitation for
CERCLA §113(f)(3)(B) contribution action.
o 1998 RCRA decree was limited to civil penalties and was “replete with
references to Asarco’s continued legal exposure.”
o Resolved means an element of finality in determining an PRP’s liability.
o Liability can be resolved even if the PRP refuses to concede liability or the U.S.
conditions a release or covenant not to sue on completed performance.
o Splits with 6th Circuit (Florida Power) and 7th Circuit (Bernstein).
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§ 113

Scenarios – Recent Cases

Does the language of the agreement “resolve” liability?
1(A) Did Pre-2005 “Old Form” AOC resolve liability? = NO
• Florida Power Corp. v. FirstEnergy Corp., 810 F.3d 996, 1004 (6th
Cir. 2015) – a 1998 AOC and a 2003 AOC for RI/FS “explicitly
condition the resolution of liability on performance,” and EPA
broadly reserved its right to take further enforcement actions.
• Bernstein v. Bankert, 733 F.3d 190 (7th Cir. 2013) – a 2002 AOC
with disclaimer of liability and covenant-not-to-sue (“CNS”)
conditioned upon work not completed did not “resolve” liability
for a §113(f)(3)(B) claim.
• Northern States Power Co. v. City of Ashland, Wis., 93 F. Supp. 3d
958, 970 (W.D. Wis. 2015) – a 2003 AOC was for future costs only
and did not recover or settle past costs, so did not “resolve”
liability.
• Gov’t of Guam v. U.S., 341 F.Supp.3d 74 (D.C. DC 2018) – 2004
AOC did not resolve without an admission of liability.

24

§ 113

Scenarios – Recent Cases

1(B) Did Pre-2005 “Old Form” AOC resolve liability? = YES
• NCR Corp. , et al. v. George A. Whiting Paper Co., et al., 768 F.3d
682, 692 (7th Cir. 2014) – CNS in 2004 AOC took effect
immediately upon signing, and it was irrelevant that CNS was
conditioned upon performance, so AOC did resolve liability.

2. Did Post-2005 “New Form” ASAOC resolve liability? = YES
• Hobart Corp. et al. v. Waste Management of Ohio, Inc., et al., 758
F.3d 757 (6th Cir. 2014) – 2006 ASAOC constituted an
“administrative settlement” that triggered §113(f)(3)(B) for 3
reasons:
– It stated that the parties agreed it was an administrative settlement
for purposes of §113(f)(3)(B).
– The title ASAOC exactly matched the statutory language.
– EPA’s CNS was given in consideration of the actions to be taken and
payments to be made.
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§ 113

Scenarios – Recent Cases

• Cranbury Brick Yard, LLC v. U.S., 2018 U.S. Dist. LEXIS 171458, Oct. 3,
2018 (D.C. NJ) – 2006 ACO with the NJ DEP resolved defendant’s liability
even though DEP’s covenant not to sue was conditioned on satisfactory
performance, and there was no judicial approval.

• Arconic, Inc. v. APC Inv. Co., 2019 U.S. Dist. LEXIS 17788, January 15,
2019 (C.D. Calif.) – 2007 ASAOC resolved defendants’ claims (including
costs of work under a UAO) with respect to “the Site.” However, in 2017
EPA sued 50+ PRPs over cleanup of OU-2 – a 4.5-mile long groundwater
plume – not specifically contemplated in 2007.
Held: “Response costs sought in the present action are with respect to
the 2007 settlement” which resolved liability for “the entire Omega
Superfund Site, which would inherently include OU-2.” Therefore, the SoL
was triggered 10 years before the 50+ PRPs were sued in 2017.
o SoL for contribution is 3 years, so claims for costs arising from OU-2
expired in 2010.
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§ 113

(f)(3)(B) Triggers

What type of liability must be resolved?
• Consolidated Edison of New York, Inc. v. UGI Utilities, Inc., 423
F.3d 90 (2d Cir. 2005)
– Con Ed entered into a voluntary cleanup agreement with NY State
– Court reasoned that Con Ed’s agreement with State did not resolve a
“response action” because that term is a CERCLA-specific term
– Agreement’s “reservation of rights” section cited State’s right to take
action under CERCLA if conditions were not met
– Court held that §113(f)(3)(B) “create[s] a contribution right only when
liability for CERCLA claims, rather than some broader category of legal
claims, is resolved.”

Type of liability = CERCLA only (2nd Circuit)
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§ 113

Recent Cases

What type of liability must be resolved?
• Trinity Industries, Inc. v. Chicago Bridge & Iron Co., 735 F.3d 131
(3d Cir. 2013)
– Trinity entered into a consent order with PA DEP to perform response actions
pursuant to State law.
– Court noted that PA statute “bears a strong resemblance to CERCLA” and cost
recovery/contribution provisions are virtually identical.

• ASARCO LLC v. Atlantic Richfield, 866 F.3d 1108 (9th Cir. 2017)
– 1998 consent decree with EPA under RCRA & Clean Water Act, that made no
explicit reference to CERCLA
– Court contrasted §113(f)(1) - with CERCLA predicate - to §113(f)(3)(B) with no
CERCLA predicate. Legislative history and principles of statutory construction
used to conclude omission is significant.

Type of liability = CERCLA or analogous (3rd & 9th Circuits)
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§ 113

Recent Cases

What type of liability must be resolved?
• Refined Metals Corp. v. NL Indus., 2018 U.S.Dist. Lexis 163988
(S.D. Ind. Sept. 25, 2018)
- Refined entered into 1998 consent decree with EPA and IDEM to
resolve RCRA and CAA violations, but with no admission of
liability.
- EPA/IDEM gave covenant not to sue, but reserved rights under
CERCLA and State law.
- “Both the Ninth and Third Circuits reasoned that the Second
Circuit's contrary holding in Consolidated Edison rested on a
flawed reading of the legislative history, Asarco, 866 F.3d at 1120;
Trinity Indus., 735 F.3d at 136, and both courts noted that the
Second Circuit may now in fact be retreating from its approach.
Asarco, 866 F.3d at 1120; Trinity Indus., 735 F.3d at 137-38.”
Type of liability = CERCLA or analogous (7th Circuit??)
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§ 113

Recent Cases

Which SoL is triggered for a removal?
Does a contribution action for a removal ASAOC trigger the
removal SoL (3 years from completion) or the contribution SoL (3
years from executing settlement)?
• Hobart Corp. et al. v. Waste Management of Ohio, Inc., et al., 758 F.3d
757 (6th Cir. 2014).
– ASAOC for removal. The SoL began running on the effective date of ASAOC,
not completion of removal.

• LWD PRP Group v. Alcan Corp., et al., 600 Fed. Appx. 357 (6th Cir. 2015).
– Same analysis as Hobart, and tolling agreements were not effective. “the
limitations period is statutory, not contractual. The EPA and [PRP Group] did
not have the power to lengthen the time” even though the settlement
agreement expressed an intent to do so.

Removal Costs for §107 Claim
“Removal” defined in § 9601(23)
• Short term, temporary
• Can be a series of actions, including:
– Monitoring, assessing, evaluating
– Securing the site with fencing
– Providing alternative water supplies.

• Can include the RI/FS process, with triggering event being
EPA’s issuance of the ROD. See U.S. v. Davis, 882 F. Supp. 1217 (D.RI
1995); Pneumo Abex Corp. v Bessemer & Lake Erie R.R., 936 F. Supp. 1250 (E.D. VA
1996).

• Claim must be filed within 3 years of completion of removal.
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Remedial Costs for §107 Claim
“Remedial” defined in § 9601(24)
• Long-term, permanent solutions
• Claim must be filed within 6 years of
start of construction
• Actions at the location of the release,
including:
–
–
–
–
–
–

Perimeter protection using dikes, trenches
Dredging or excavations
Repair or replacement of leaking containers
Collection of leachate and runoff
Provision of alternative water supplies
Offsite transport and onsite storage of contaminated materials
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Process -Removal or Remedial?
• RI/FS is part of the removal
process. Kelley v. E.I. DuPont de
Nemours and Co., 17 F.3d 836 (6th Cir.
1994).

• Approval of final RA plan
triggered SoL for remedial action.
California v. Neville Chemical Co., 358 F.3d
661 (9th Cir. 2004).

• Adoption of removal measures in
RA plan triggers 3 year SoL. New
York v. Next Millenium Realty, 732 F.3d
117 (2d Cir. 2013).

• Activities before adoption of RA
plan are “removal.” Asarco v.
Atlantic Richfield, 73 F. Supp.
1285 (D. Mont. 2014)
Source:http://www.rabnewpo
rtri.org/IRP.htm
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Activity - Removal or Remedial?
• Determined as a matter of law, and can be basis for summary judgment.
American Premier Underwriters Inc. v. General Elec. Co., 866 F. Supp. 2d
883 (S.D. Ohio 2012).
• Installing fences to limit access, prior to RA Plan is removal, but installing
electrical pole and water lines for night lighting, dust control and steam
cleaning triggered remedial 6-yr. SoL. California v. Hyampom Lumber Co.
903 F. Supp. 1389 (E.D. Calif. 1995).
• Installing a steel fence to limit access prior to laying clay cap was remedial
because it was first item listed in subsequent closure plan. Union Carbide
Corp. v. Thiokol Corp., 890 F. Supp. 1035(S.D. Ga. 1994).
• Installing plugs in under ground openings is removal. Colorado v. Sunoco,
Inc., 337 F.3d 1233 (10th Cir. 2003).

Activity - Removal or Remedial?
• Northern States Power Co. v. City of Ashland, Wis.,
93 F. Supp. 3d 958 (W.D. Wis. 2015).
HELD: Comprehensiveness of response, large volume of contaminants
removed, over 13 years, at cost of $2.8 MM means it was a remedial action,
not removal.
o Therefore, 6-yr. statute of limitations applied.
o Distinguished Next Millennium Realty.

• New York v. GE Company, 2017 U.S.Dist. Lexis 50026 (N.D. NY 2017).
o Excavation of contaminated soil with capacitors and construction of
containment cells in 1979, at a cost of $27.81 million, (plus 1982 capping and
1986 re-capping) was “more akin” to a removal action because it was done in
a short time and containment was not a permanent solution.
o Therefore, 3-yr. statute of limitations applied.
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Activity - Removal or Remedial?
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New York v. Next Millennium Realty, LLC, 732 F.3d 117
(2nd Cir. 2013).
• Plaintiff brought §107 cost recovery claim for investigations
and GAC/air stripper systems to treat VOCs in groundwater.
• GAC/air stripper ran more than 20 years, at a cost of $2.45
MM.
• Dist. Ct. held it was a remedial system.
Held: The GAC/air stripper systems were responses to imminent public
health hazard, and did not permanently remediate the problem, and
were therefore part of a removal action.
Therefore, SoL to file cost recovery is 3 years after completion of the
removal action.
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Difficult Questions
• What happens if a remedy is disturbed, e.g. a capped site dug up, and
another removal or remedial action occurs?
• Can there be more than one cost recovery suit for removal costs at the
same site?
• What if a previously remediated site is reopened to address a new
remedial standard, after prior cost recovery actions?
• If initiation of construction of a remedy triggers the SoL, what if a new
area of contamination is found after the SoL expires?
• Can each OU be the basis for different suits for response costs if work
described in the ACOs overlaps? *See Arconic
• Can there be more than one “facility” at a site, and thus more than one
action for response costs?
• Can you seek § 113 contribution for costs that were not connected with
the same trigger of that § 113 action?
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Contact Me If You Have Questions!

Leah J. Knowlton
Taylor English Duma LLP
1600 Parkwood Circle, Suite 400
Atlanta, Georgia 30339
(678) 426-4642
lknowlton@taylorenglish.com

Belynda Reck
Belynda.Reck@klgates.com
▪
▪
▪
▪
▪

Piercing the Corporate Veil
CERCLA Settlements
Divisibility
Recoverable Costs
Recent Regulatory Developments/What to
Watch

klgates.com

Piercing the Corporate Veil
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PARENT LIABILITY UNDER CERCLA
▪ Parent corporations and subsidiary corporations
are distinct legal entities
▪ “It is a general principle of corporate law deeply
ingrained in our economic and legal systems that
a parent corporation (so called because of control
through ownership of another corporation’s stocks)
is not liable for the acts of its subsidiaries. . . .
nothing in CERCLA purports to reject this bedrock
principal. . . .”
United States v. Bestfoods, 524 U.S. 51, 61-62, 118 S. Ct. 1876, 1884-85
(1998) (internal quotations omitted).
klgates.com
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In 1998, the U.S. Supreme Court held in
Bestfoods that parent companies may
be held liable as “operators” under
CERCLA in two ways:
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Bestfoods, 524 U.S. at 61-64, 118 S. Ct at
1884-86
1. Direct Liability: Where the parent corporation is
directly involved in the operations of the
polluting facility
2. Indirect or Derivative Liability: Where the Court
pierces the corporate veil to hold the parent
company liable for the acts of its subsidiary
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Direct “Operator” Liability:
▪ What actions are sufficient to constitute direct
parental operation?
▪ CERCLA does not adequately define “operator.”
▪ See Bestfoods, 524 U.S. at 66, 118 S. Ct at 1887 (ruing the
“uselessness of CERCLA’s definition of a facility’s ‘operator’”).

▪ Bestfoods: A parent corporation can be found
liable as an operator as long as the parent
“directs the workings of, manages, or conducts
the affairs of a facility…specifically related to
pollution.” 524 U.S. at 66-67, 118 S. Ct at 1887.
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Direct “Operator” Liability
Three examples of when a parent company may
be held liable as a direct operator of a subsidiary's
facilities:
1.

When the parent operates the facility in the stead of its
subsidiary or alongside of the subsidiary in a joint venture
2. When a dual officer or director departs “so far from the norms
of parental influence” as to serve the parent, even when
“ostensibly acting on behalf of the subsidiary.”
3. When an agent of a parent “with no hat to wear but the
parent's hat ... manages or directs the activities at the facility”
N.Y. State Elec. & Gas Corp. v. FirstEnergy Corp., 766 F.3d 212,
222 (2d Cir. 2014)
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Derivative/Indirect Liability CERCLA
“operator” liability: “When, but only
when, the corporate veil may be
pierced, may a parent corporation be
charged with derivative CERCLA
liability for its subsidiary’s actions.”
Bestfoods, 524 U.S. at 63-64, 118 S. Ct. at 1885-86.
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Indirect “Operator” Liability
▪ What Law Applies?
▪ “There is significant disagreement . . . over whether, in enforcing
CERCLA’s indirect liability, courts should borrow state law, or
instead apply a federal common law of veil-piercing. . . We do not
address it further.” Bestfoods, 524 U.S. at 63 n.9. See, e.g., Duke
Energy Fla., LLC v. FirstEnergy Corp., 731 F. App’x 385, 390 (6th
Cir. 2018) (state law governs)
▪ However, because of the similarity in factors applied, many courts
note that the outcome would be the same regardless of whether
state or federal common law is used. See, e.g., Trinity Industries,
Inc. v. Greenlease Holding Co., 903 F.3d 333, 365 (3d Cir. 2018)
(federal law alter ego principles similar to state law principles); Basic
Mgmt. Inc. v. United States, 569 F. Supp. 2d 1106, 1117 (D. Nev.
2008) (outcome is the same).
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Indirect “Operator” Liability
▪ Piercing the Corporate Veil requires examination
of two prongs (sometimes stated as three prongs,
depending on the jurisdiction):
1. That there be such unity of interest and ownership
that the separate personalities of the corporation and
the individual no longer exist, sometimes phrased as
“mere instrumentality” (the “dominance” prong)
2. That, if the acts are treated as those of the
corporation alone, an inequitable result will follow
47

Indirect “Operator” Liability: Prong 1
Although phrased differently in different jurisdictions, some
version of the following factors are typically applied in the
piercing the corporate veil analysis:

1. Absence of formalities that are part of the corporate
existence (i.e. issuance of stock, election of
directors, keeping of corporate records…)
2. Inadequate capitalization
3. Funds are put in and taken out of the corporation for
personal, not corporate purposes
4. Overlap in ownership, officers, directors, and
personnel
klgates.com
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Indirect “Operator” Liability: Prong 1
Factors in Piercing the Corporate Veil Analysis:
6.
7.
8.

Common office space, address, and telephone numbers
Amount of business discretion displayed by the subsidiary
Whether the parent company deals with the subsidiary at arm’slength
9. Whether the corporations are treated as independent profit
centers
10. Payment or guarantee of debts of the subsidiary
11. Using the subsidiary’s property as if it were the parent company’s
own property
Wm. Passalacqua Builders, Inc. v. Resnick Developers S., Inc., 933 F.2d 131, 138 (2d Cir. 1991). See
also Ranza v. Nike, Inc., 793 F.3d 1059, 1074 (9th Cir. 2015); United States v. Jon-T Chems., Inc., 768
F.2d 686, 691-92 (5th Cir. 1985); Clark v. Ashland, Inc., No. 2:13-cv-794-FtM-29DNF, 2015 WL 1470657,
at *6-7 (M.D. Fla. Mar. 31, 2015); Sensient Colors, Inc. v. Kohnstamm, 548 F. Supp. 2d 681, 688-89 (D.
Minn. 2008)
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Indirect “Operator” Liability: Prong 2
▪ Prong 2: That, if the acts are treated as those of the
corporation alone, an inequitable result will follow
(fraud/wrongdoing)
▪ In practice, Prong 1 and 2 overlap – the egregiousness
of the parent’s domination tends to overlap with the
fairness analysis
▪ Some courts have held that there must be a nexus
between the parent’s domination and the release of
contamination. See Millennium Realty, L.L.C. v. Adchem
Corp., No. CV-03-5985 (ARL), 2015 WL 11090419, at
*21-22 (E.D.N.Y. Mar. 31, 2015)
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Indirect “Operator” Liability: Prong 2
▪ Some courts have refused to pierce the corporate veil where the
acts of the subsidiary for which the plaintiffs are seeking to hold the
parent liable occurred before the parent company acquired the
subsidiary:
▪ Morgan v. Powe Timber Co., 367 F. Supp. 2d 1032, 1035-36 (S.D.
Miss. 2005) (refusing to apply veil piercing to hold parent liable for
pre-acquisition tort liabilities of entity that became indirect
subsidiary)
▪ Precision Brand Prods., Inc. v. Downers Grove Sanitary Dist., No.
08-CV-5549, 2011 WL 3489844, at *3 (N.D. Ill. Aug. 8, 2011) (“A
company cannot be liable for the acts of an alleged wrongdoer
under an alter ego theory where the alleged actions giving rise to the
claim occurred before that company controlled the alleged
wrongdoer.”) (emphasis omitted).
51

Indirect “Operator” Liability: Case Study
▪ Duke Energy Fla., LLC v. FirstEnergy Corp.
▪ Florida Power Corp. (doing business as Progress
Energy Florida Inc.) sought contribution from former
parent FirstEnergy Corp. (formerly Associated Gas &
Electric Co. “AGECO”) for clean up costs incurred at
sites in Orlando and Sanford, Fla
▪ Issue: Was the corporate veil separating AGECO from
two of its former subsidiaries pierced so as to hold
FirstEnergy indirectly liable for the cleanup costs,
according to Florida corporate law?
Duke Energy Fla., 731 F. App’x at 386-87.
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Indirect “Operator” Liability: Case Study
1. Domination/control: Satisfied
AGECO owned the majority of the two subsidiaries’ capital stock at the
time in question, and the officers and directors overlapped and the
subsidiaries did not act independently from AGECO.

2. Fraud/Improper purpose: Not Satisfied
The facts did not show purposeful avoidance of environmental liability
or cutting costs at the expense of the environment. This waste was
released decades before most major environmental legislation,
including CERCLA, was passed, and AGECO officials may not have
been aware of the environmental harm caused.
▪ Holding: The corporate veil was not pierced.
Id. at 391-96.
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Indirect “Operator” Liability: Case Study
▪ Trinity Industries, Inc. v. Greenlease Holding Co., 903 F.
3d 333 (3d Cir. 2018).
▪ Facts
▪ Defendant Greenlease operated a plant to build and
repair railcars (heavy metals, paint waste, VOCs)
▪ Greenlease became subsidiary of defendant Ampco
in 1983
▪ Plaintiff Trinity purchased the property in 1986 and
sold it in 2004
▪ Trinity entered into a consent decree requiring $9M in
remediation
▪ Id. at 341-45.
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Indirect “Operator” Liability: Case Study
▪ Court held no alter ego liability because:
▪ Not undercapitalized; Greenlease issued $50M in dividends to
Ampco in the years following the plant’s closure but no evidence
that Greenlease undercapitalized while operating and dividends
paid with awareness of the liability.
▪ Was a typical parent/sub relationship;
▪ Greenlease and Ampco had overlapping board members and 1 officer but
Greenlease ran plant and hired employees
▪ Ampco’s role in approving large decisions consistent with normal relationship
▪ Greenlease operated with autonomy on decisions related to manufacturing,
environmental compliance and disposal of waste

▪ Not unjust or against public policy to refuse to pierce veil:
“[R]ecord is devoid of evidence that Ampco misused separate
corporate entities for some nefarious purpose”
▪ Id. at 366-68.
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Practical Tips
To the extent possible, parent companies should:
▪ Ensure the subsidiary is adequately capitalized
▪ Refrain from commingling funds or freely and
frequently withdrawing funds from the subsidiary
▪ Keep separate records
▪ Maintain separate directors and officers
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Practical Tips (Cont’d)
To the extent possible, parent companies should:
▪ Observe corporate formalities and deal with the
subsidiary through arm’s-length negotiations, just
as with any other company
▪ Maintain separate office space
▪ Refrain from paying off the subsidiary’s debts or
guaranteeing its loans.
▪ Obviously, refrain from exploiting control over the
subsidiary in order to commit fraud
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Settlements
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Are all settlements
for CERCLA
liability
automatically
approved by
courts?
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No. District Courts have an
independent obligation to
ensure that proposed consent
decrees are fair and
reasonable, given each party’s
level of responsibility for
contamination
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Ariz. v. City of Tucson (9th Cir.)
▪ In 2009, certain PRPs approached the State of Arizona and Arizona
Department of Environmental Quality (ADEQ) to enter into early
settlement agreements regarding contamination of a hazardous
waste site in Tucson, AZ
▪ The State filed a motion to enter the consent decrees, stating that the
total estimated cost of remediation was $75 million, and that the
liability of the settling parties was de minimis – 0.01% to 0.2% of the
total cost, or $512,000.
▪ Several PRPs who chose not to settle with the State moved to
intervene in the action.
Ariz. v. City of Tucson, 761 F.3d 1005, 1008-09 (9th Cir. 2014).
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First and Ninth Circuits Agree

A district court has an obligation to
independently scrutinize the terms of a
settlement agreement by comparing the
proportion of total projected costs to be paid
by the settling parties with the proportion of
liability for contamination attributable to them

Id. at 1008 (quoting United States v. Montrose Chem. Corp. of Cal., 50 F.3d 741, 747
(9th Cir. 1995)).
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Ariz. v. City of Tucson (9th Cir.)
The district court's entire numerical analysis
was found in a single footnote:
“The State's analysis indicates that, based upon
a preliminary estimate of remedial action costs of
$75 Million, the range of liability for each settling
party extended from 0.01% of the estimated total
cleanup costs to 0.2%, or as expressed in dollar
figures, from $10,000.00 to $150,750.00.”
City of Tucson, 761 F.3d at 1012-13.
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“Some Deference” for State Agencies
▪ The district court explained that it did not
conduct an in-depth review of the evidence
because to do so would be to second guess and
deny the required deference to ADEQ.
▪ Indeed, the Supreme Court has held that
“considerable weight [is] accorded to [a federal]
executive department's construction of a
statutory scheme it is entrusted to
administer....” United States v. Mead Corp.,
533 U.S. 218, 227 (2001).
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“Some Deference” for State Agencies
(Cont’d)
▪ Ninth Circuit held that the State of Arizona and
ADEQ are not the EPA and do not receive the
same deference that is afforded the federal
government in order to administer its federal
statute.
▪ Rather, states are accorded “some deference” for
their environmental expertise.
▪ The Ninth Circuit remanded the case so that the
district court could reconsider the consent
decrees for fairness.
See also City of Bangor v. Citizens Commc'ns Co., 532 F.3d 70, 89 (1st Cir. 2008).
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District Court’s Decision on Remand
On remand the district court evaluated:
1.

Agency Expertise: The court reviewed the expertise of the Arizona
Department of Environmental Quality (“ADEQ”), the state regulatory
agency charged with responsibility to investigate groundwater
contamination and enforce Arizona's environmental laws, finding that it
had adequate expertise and responsibility for enforcing the relevant
environmental statutes
2. Substantive Fairness, Reasonableness, and Public Interest: ADEQ
reviewed interviews of over 800 witnesses and over 100,000 pages of
documents
3. Procedural Fairness: The deal resulted from “arms' length, good faith
bargaining” between sophisticated parties
Holding: Settlement Approved
Ariz. v. Ashton Co., No. CIV 10-634-TUC-CKJ, 2016 WL 3745979 (D. Ariz. July 13,
2016).
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Divisibility
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Divisibility – Sanctioned by SCOTUS
▪ Burlington N. and Santa Fe Ry. Co. v. United
States, 556 U.S. 599 (2009)
▪ held that if a defendant can demonstrate a
reasonable means of apportioning a single divisible
harm it will not be held jointly and severally liable
under CERCLA.
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Divisibility Versus Allocation
▪ “Starting point for divisibility of harm analyses in
CERCLA cases is § 433A of the Restatement (Second)
of Torts[,]” Burlington N., 556 U.S. at 614.
▪ May avoid joint and several liability under § 107 by
establishing a fixed amount of damage for which they
are liable.
▪ Different from allocation of liability in contribution actions
under § 113 on the basis of equitable considerations.
▪ Hard to obtain – few post BNSF Courts have found
divisibility.
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Divisibility - Factors
▪ Reasonable basis for apportionment ≠ mathematically
precise
▪ Factors for reasonable basis for apportionment/
distinguish among causes:
▪ Geography: Size of party’s portion of site compared to total size
of site (area of ownership/percentage of land area)
▪ Time: Length/duration of time of party’s operation at site relative
to total time of site operation
▪ Volume: Volume of hazardous substances released by parties
and that contributed to contamination requiring cleanup
▪ Requires experts to develop fate and transport model
▪ Analyze (a) types of hazardous substances discharged, (b) relative toxicity of
substances, (c) migration patterns, (d) migratory potential, (e) contaminant
levels, and (e) impact on cleanup costs
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Divisibility: Recent Decisions
New York v. Next Millennium Realty LLC, 160 F.
Supp. 3d 485 (E.D.N.Y. 2016)
▪ State Department of Environmental Conservation (DEC)
brought action against owners of industrial properties
under Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) seeking
declaration that parties were jointly and severally liable
for all response costs to industrial contamination
▪ Court held that there were triable issues of fact with
respect to the Defendants' affirmative defense of
divisibility of harm
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Divisibility: Recent Decisions
▪

▪

▪

Valbruna Slater Steel Corp. v. Joslyn Mfg. Co., 260 F. Supp. 3d 988 (N.D.
Ind. 2017) (finding that a party’s argument that “there is no evidence” that
contamination release occurred during its ownership and operation of the
site is insufficient argument for allocation purposes. Id. at 998.
Union Pac. R.R. Co. v. Oglebay Norton Minerals, Inc., No. EP-17-CV-47PRM, 2018 WL 7352201, at *11-12. (W.D. Tex. July 3, 2018) (finding
divisibility where “[t]he environmental harm on the Property was based
purely on the physical presence of the [slag]” because ‘whoever owned the
slag and failed to remove it caused the damage”)
Von Duprin LLC v. Moran Elec. Serv., No. 1:16-cv-01942-TWP-DML, 2019
U.S. Dist. LEXIS 21305, at *35, 37 (S.D. Ind. Feb. 11, 2019) (finding for
party asserting divisibility argument after finding experts for both parties
agreed the “contamination emanated from geographically distinct areas at
the properties, not from one contiguous source encompassing all the
properties.”)
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Practical Tips
▪ Joint and several liability is not a given
▪ Must demonstrate the total extent of harm
and then show a reasonable means of
segregating the harm caused by PRP
▪ Proof of amount of party’s release vs. total
release may not be enough to show
reasonable basis to apportion
▪ Not all contaminants are equal
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Practical Tips
▪ Develop airtight expert case to develop
scientific/technical bases for divisibility
▪

▪
▪

Fate and transport expert to estimate PRP's
contribution to contamination at site - model must be
complete (address all contaminants and all parties’
contributions to contamination and remediation).
Industrial historian to opine on historical activities at
site.
Accounting expert to analyze records regarding
types, quantities, shipments, disposal, transport, and
use of substances.

▪ Be creative
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Recent Cases Discussing Recoverable
Costs Under CERCLA
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Pakootas v. Teck Cominco Metals, Ltd., 905
F.3d 565 (9th Cir. 2018)
▪ Ninth Circuit case from 2018 regarding the Confederated
Tribes of the Colville Reservation suing Teck Metals for
dumping “several million tons of industrial waste into the
Columbia River.” Id. at 571.
▪ The Court affirmed the district court’s holding that the costs
of investigations conducted by the Tribes’ expert witnesses
could be costs recoverable under CERCLA. Id. at 580.
▪ The Court also held that the Tribes, as a governmental
entity, could recover its reasonable attorney fees related to
the litigation of the case. Id. at 584.
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Recoverable Costs: Recent Decisions
▪ Valbruna Slater Steel Corp. v. Joslyn Mfg. Co., No. 1:10CV-044 JD, 2018 WL 2328447 (N.D. Ind. May 22, 2018)
▪ Costs spent “assessing vapor intrusion or migration of
contaminated vapors from the subsurface into buildings” are
recoverable because they were “part of plaintiffs’ ongoing efforts
to monitor, investigate, and address the contamination at the
site.” Id. at *3.

▪ 105 Mt. Kisco Assocs. LLC v. Carozza, No. 15 Civ. 5346
(NSR), 2017 WL 1194700 (S.D.N.Y. Mar. 30, 2017)
▪ Costs incurred for “environmental sampling and analysis, and
coordinating with EPA and state environmental authorities” were
recoverable. Id. at *22.
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Recoverable Costs: Recent Decisions
▪ Garrett Day, LLC v. Int’l Paper Co., No. 3:15-cv-36, 2019 WL
1331680 (S.D. Ohio Mar. 25, 2019)
▪ Court noted Sixth Circuit precedent stating that overhead costs
incurred by the EPA, “including office space and personnel,” are
also recoverable, indirect costs. Id. (citing United States v. R.W.
Meyer, Inc., 889 F.2d 1497, 1503-04 (6th Cir. 1989)).
▪ ASARCO LLC v. Atlantic Richfield Co., 353 F. Supp. 3d 916 (D.
Mont. 2018)
▪ “Costs arising from RCRA compliance can be recovered in a
CERCLA action, and work performed under a RCRA order or
consent decree may still be consistent with the [National
Contingency Plan] such that the associated costs may therefore
still be recoverable under CERCLA.” Id. at 951 (citing United
States v. E.I. du Pont de Nemours & Co., 341 F. Supp. 2d 215,
235-37 (W.D.N.Y. 2004)).
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Recoverable Costs: Recent Decisions
▪ Charter Twp. of Lansing v. Lansing Bd. of Water and
Light, No. 1:14-cv-514, 2018 WL 6529519 (W.D.
Mich. Oct. 18, 2018)
▪ The court held that “[d]rain [a]ssessment costs [that] were
not incurred to remediate contamination” nor “attributable
to” releases or threatened releases of contaminants could
not be recovered. Id. at *7.

▪ Diamond X Ranch LLC v. Atl. Richfield Co., No.
3:13-cv-00570-MMD-WGC, 2017 WL 4349223 (D.
Nev. Sept. 29, 2017)
▪ Investigatory costs duplicative of EPA investigations in the
area are not recoverable. Id. at *15.
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Recoverable Costs: Recent Decisions
▪ Attorneys’ fees can be recovered if they are tied to the
enforcement of cleaning up hazardous waste sites. See, e.g.,
United States v. Dico, Inc., 920 F.3d 1174, 1180-81 (8th Cir.
2019); United States v. P.R. Indus. Dev. Co., 368 F. Supp. 3d
326, 339 (D.P.R. 2019).
▪ Parties cannot recover attorneys’ fees, however, if they are
incurred in defense of legal claims rather than clean-up
efforts. See, e.g., San Diego Unified Port Dist. v. Monsanto
Co., 309 F. Supp.3d 854, 865 (S.D. Cal. 2018); City of
Spokane v. Monsanto Co., No. 2:15-cv-00201-SMJ, 2017 WL
2945729, *4 (E.D. Wash. July 10, 2017); City of Spokane v.
Monsanto Co., 237 F. Supp. 3d 1086, 1094-95 (E.D. Wash.
2017).
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Recent Regulatory Developments/What to
Watch
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PER- AND POLY-FLUOROALKYL SUBSTANCES
(“PFAS”)

▪ PFAs are a group of human-made chemicals,
exposure to which may lead to adverse health
effects
▪ Uses include in cookware, food packaging, stain- and
water-repellent fabrics, fire-fighting foams, and
cleaning products

▪ EPA February 2019 Action Plan
▪ The plan includes goals to list PFAs as hazardous
substances for the purposes of CERCLA
▪ Open CERCLA funds to clean up contaminated sites
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FARM ACT
▪ Fair Agricultural Reporting Method (FARM) Act
▪ amended CERCLA section 103(e) to exempt air
emissions from animal waste at a farm from reporting
under CERCLA.

▪ EPA issued a final rule on June 4, 2019
▪ incorporated the FARM Act’s reporting exemption for
“air emissions from animal waste (including
decomposing animal waste) at a farm” and adding
definitions of “animal waste” and “farm” for these
purposes to amend the emergency release
notification regulations under EPCRA.
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Recent Regulatory Developments
▪ In 2018, the EPA fully or partially deleted 22 sites
from CERCLA’s National Priorities List
▪ The NPL includes the nation’s most serious hazardous waste
sites. The list serves as the basis for prioritizing EPA Superfund
cleanup funding and enforcement actions. EPA deletes sites
from the NPL when no further cleanup is required to protect
human health or the environment.
▪ This is the largest number of deletions in one year since fiscal
year 2005. In 2016, there were 3 full or partial deletions
▪ In May 2017, EPA launched the Superfund Task Force to
provide recommendations for improving and expediting site
cleanups and promoting redevelopment.
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2020 Proposed EPA Budget
▪ Spending Bill
▪ Current House spending bill calls for a total of $9.52
billion in funding for the EPA-- $672 million over FY19
enacted levels and $3.42 billion over the Trump
administration's FY20 budget request
▪ Increases include a $55 million boost above current
levels for Superfund, to $1.21 billion, and a $10
million funding level for environmental justice-related
activities that translates to a 47% boost above FY19.
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Atlantic Richfield Co. v. Christian
▪ On June 10, 2019, the Supreme Court granted
cert. to hear CERCLA case in the 2019 term
▪ Case is an appeal from the Supreme Court of
Montana
▪ Questions presented include:
▪ Whether a common-law claim for restoration seeking cleanup remedies that
conflict with remedies the EPA ordered is a jurisdictionally barred “challenge” to
the EPA’s cleanup under CERCLA
▪ Whether a landowner at a Superfund site is a “potentially responsible party” that
must seek EPA approval under CERCLA before engaging in remedial action,
even if the EPA has never ordered the landowner to pay for cleanup
▪ Whether CERCLA pre-empts state common-law claims for restoration that seek
cleanup remedies that conflict with EPA-ordered remedies
klgates.com
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