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IRA Beneficiary Strategies: Trusts and Charities, SECURE
Act Changes, Avoiding Common Errors
MONDAY, JUNE 21, 2021, 1:00-2:50 pm Eastern

IMPORTANT INFORMATION FOR THE LIVE PROGRAM
This program is approved for 2 CPE credit hours. To earn credit you must:
• Participate in the program on your own computer connection (no sharing) – if you need to register
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).
Strafford accepts American Express, Visa, MasterCard, Discover.
• Listen on-line via your computer speakers.
• Respond to five prompts during the program plus a single verification code.
• To earn full credit, you must remain connected for the entire program.

WHO TO CONTACT DURING THE LIVE PROGRAM
For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)
For Assistance During the Live Program:
-On the web, use the Chat function to send a message
If you get disconnected during the program, you can simply log in using your original instructions and PIN.

Tips for Optimal Quality

FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.

Recording our programs is not permitted. However, today's participants
can order a recorded version of this event at a special attendee price.
Please call customer service at 800-926-7926 ext.1 or visit Strafford’s
web site at www.straffordpub.com.
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Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.
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Mr. Parthemer is a Managing Director for TIAA, responsible for working with
ultra high net worth clients and their advisors to develop practical and efficient
wealth transfer plans. He joined TIAA, a Fortune 100 financial services firm,
in 2021, after serving as Senior Fiduciary Counsel at Bessemer Trust. Prior to
that, he was in private law practice in Pennsylvania and Florida, most recently
as a Trust and Estate partner with Duane Morris LLP. He also spent several
years at PricewaterhouseCoopers and was involved in private businesses.
Mr. Parthemer is a nationally recognized speaker and frequently published
author. He is an ACTEC Fellow, serving on the Program, Digital Assets and
Estate and Trust committees, and is in leadership of the Real Property Trust
and Estate Section of the American Bar Association, the Florida Bankers
Association (Board Member; Past Chair Legislation Committee) and the
Florida and Pennsylvania Bar Associations. He is an Associate Editor and
Columnist for the Journal of Financial Service Professionals, member of
Synergy Summit (Past President), the Palm Beach County Estate Planning
Council (Board Member), and the Palm Beach Tax Institute. He was awarded
the 2014 Article of the Year from the American Bar Association’s Probate &
Property magazine and named the Florida Bankers Association 2015-2016
Banker of the Year.
He frequently is faculty for the University of Miami’s prestigious Heckerling
Institute, was an Adjunct Professor, Widener University School of Law, and
guest lectures at the Dickinson School of Law and the LLM programs at the
University of Miami School of Law and the University of Florida Levin College
of Law. He has been quoted in the Wall Street Journal, Barron’s, NY Times
and MONEY Magazine, and has been honored by Best Lawyers in America
with their Lifetime Achievement Award.
He earned a J.D. from The Dickinson School of Law, B.A. and B.S. degrees in
philosophy and government from Franklin and Marshall College, conferred
status of an Accredited Estate Planner, and completed MBA Phase I
curriculum.
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Today’s Presenter

Lawrence Pon
Lawrence Pon is a Certified Public Accountant, Personal Financial Specialist, Certified Financial
Planner, Enrolled Agent, United States Tax Court Practitioner, and Accredited Estate Planner in
Redwood Shores, CA
Mr. Pon has been in practice since 1986 and speaks regularly to tax professionals on the latest
tax planning and preparation topics.
Mr. Pon received his BS in Business Administration from UC Berkeley and MS in Taxation from
Golden Gate University in San Francisco
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Why IRAs?
 As of
had:

3rd

quarter, 2020 (www.ici.org), US households

•

$33 trillion - total retirement assets

•

34% - household wealth

•

33% - amount of retirement assets in IRAs

$11,000,000,000,000
Over $11 trillion currently in IRAs.
Households with an IRA have 7x
financial assets versus those
without, doubling the impact of
asset allocation.
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IRA Beneficiary Designations
• Review IRA beneficiary designations
• No beneficiary designation
• Probate
• Assuming last will eliminates probate
• Assuming since no estate tax is due, there is no probate
• Probate is determined by federal estate tax exemption
amount
• Present named person as beneficiary of a contract benefit
may not be the beneficiary identified in the estate plan
• Assumed trust was beneficiary, but an individual is
named beneficiary
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SECURE Act
• Post-Death Required Minimum Distribution Rules Modified
• Remaining account balance must be distributed over 10
years after date of death.
• Exception for eligible designated beneficiary
• Surviving spouse
• Child who has not reached majority
• Age 26 if still full time student
• Chronically ill individual (§401(a)(9)(E)(ii)(IV))
• Individual not more than 10 years younger
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Eligible Designated Beneficiary
• Spousal beneficiary
• Rollover
• Upon spouse’s death, 10 year payout applies.
• Child who has not reached majority
• §401(a)(9)(E)(ii)(II)
• Based upon state law
• Age 26 if full time student
• Life expectancy, then 10 years
• If inherit from non-parent (grandparent), then 10
year rule applies
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Eligible Designated Beneficiary
• Chronically ill individual
• § 401(a)(9)(E)(ii)(V)
• § 7702B(c)(2), with limited exception
• Disabled
• §72(m)(7)
• Social Security disability benefits - automatic
• Disabled later?
• Individual who is not more than 10 years younger
• Siblings
• 10 year rule applies after their death
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Eligible Designated Beneficiary
• Death of eligible designated beneficiary
• Account balance must be distributed within 10
years
• Life Expectancy Tables
• IRS Publication 590-B
• Appendix B
• Table 1
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10 Year Rule
• Similar to 5 year rule for non-designated
beneficiaries
• Must be distributed within the 10-year period
• Flexibility on timing of distributions
• As long as entire account balance taken by the end
of the 10th year after death
• Tax planning
• Review beneficiary’s tax brackets
• Take when in lower tax brackets
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Effective dates
• Employees or IRA owners who die after 12/31/19
• Collectively bargained plan – 12/31/21
• Unless bargained agreement terminates sooner
• Governmental plans –employees who die after
12/31/21
• 403(b), 457, and Thrift Savings Plan by Fed govt.
• Does not apply to binding annuity contracts in effect
before 12/20/19
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IRS Publication 590-B
• March 25, 2021, IRS issues an updated Publication 590-B
• Pages 11 & 12 provides an explanation and an example
showing that beneficiaries would be subject to RMDs each
year for years one through nine.
• Balance withdrawn on year 10.
• IRS also state that eligible designated beneficiaries can elect
the 10-year rule in lieu of the stretch IRA
• But only if the death occurs before the required beginning
date.
• IRS to fix the guidance
• Wait until we get the new 590-B.
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Non-Designated Beneficiaries
• SECURE did not change the rules for Non-Designated
Beneficiaries
• If participant or owner died before RBD, the “5 year rule”
applies
• The non-designated beneficiary had to withdraw the
entire account by the 5th anniversary of owner’s death
• If participant died on or after RBD, then non-DB had to
withdraw remaining balance over participant’s life
expectancy
• AKA “Ghost rule”
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Examples
• Anne dies in 2020
• Leaves IRA to brother who is 8 years younger
• Brother is eligible designated beneficiary
• Balance of IRA may be paid over brother’s life or
life expectancy
• If he dies before IRA account is exhausted,
remaining balance must be paid out within 10 years
of his death
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Examples
• Chad dies in 2020 and leaves IRA to sister who is 12 years
younger.
• She is not an eligible designated beneficiary
• IRA must be paid over 10 years
• Jack dies on 11/30/19 and leaves IRA to nephew who is 30
years younger
• Nephew is eligible designated beneficiary
• IRA balance paid over nephew’s life or life expectancy.
• If nephew dies, beneficiary must take IRA within 10 years.
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SECTION II

Individuals as Beneficiaries
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Individuals as Beneficiaries

Three categories:
1. Designated Beneficiaries – individuals*
2. Non-designated Beneficiaries – other than individuals remaining at September 30th
of year following year of death
3. Eligible Designated Beneficiaries – 5 new personas under SECURE Act

* Surviving spouses have special rules permitting, among other things, the ability to treat
the inherited IRA as their own.
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5 Eligible Designated Beneficiaries

Category

Minimum Distribution

Rule for
Beneficiary of EDB

Surviving Spouse

May use own life
expectancy; may roll into
own IRA/employer plan

10 Year Rule

Minor Child of
Participant

Own life expectancy until
age of majority; 10 year
rule thereafter

10 Year Rule

Disabled Beneficiary

Own life expectancy

10 Year Rule

Chronically Ill
Beneficiary

Own life expectancy

10 Year Rule

Beneficiary Up to 10
Years Younger

Own life expectancy

10 Year Rule

PRESENTATION TITLE

22

SECTION III

Trusts as Beneficiaries
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Trusts as Beneficiaries

• Selecting a trust adds complication and the need for careful drafting
• Failure to properly craft the trust will result in a beneficiary that is not a “designated
beneficiary” thereby limiting deferral to a maximum of 5 years
• Trusts that qualify are commonly referred to as “See-Through” trusts
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Trusts as Beneficiaries

4 requirements, as per Treasury Regulation 1.401(a)(9)-4, Q&A-5:

1. Valid trust
2. Irrevocable (or become irrevocable at owner’s death)
3. Identifiable beneficiaries, who themselves are designated beneficiaries
4. Copy of trust provided to IRA administrator by October 31 following year of death
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“See-Through” Trusts

Conduit

Accumulation

QTIP

Passes all IRA distributions
to beneficiaries

Permits IRA distributions to
be retained and added to
trust principal

See Rev. Rul. 2006-26 and
Rev. Rul. 2000-2

Simple to draft
Likely more income tax
efficient

No non-designated
beneficiaries permitted
Complex to draft
Takes advantage of trust
structure benefits (e.g.,
spendthrift and creditor
protections)

- Surviving Spouse (“SS”)
only lifetime beneficiary; at
death to children (younger
than SS)
- SS could compel trustee
to invest trust principal in
assets productive of a
reasonable income
- SS annually could compel
trustee to withdraw from
IRA an amount equal to all
IRA income, and to
distribute that income to SS
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Naming Trusts as IRA Beneficiaries
• Trusts are Non-Designated Beneficiaries
• Trusts can be treated as Designated Beneficiaries
• If they meet the “See-Through Trust” Rules
• Certain “See-Through Trusts” may be treated as
EDBs
• Conduit trusts benefiting a single EDB should be
able to receive EDB treatment
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Naming Trusts as IRA Beneficiaries
• Discretionary Trusts will not generally qualify for EDB
treatment
• Exception: Applicable Multi-Beneficiary Trusts
• All trust beneficiaries must be designated beneficiaries
• At least one trust beneficiary must be an EDB because
they are either:
• Disabled
• Chronically Ill
• Applicable multi-beneficiary trust divided into separate
trusts for each beneficiary immediately upon the death of
the owner
• The separate trust FBO the disabled/chronically ill
beneficiary will be treated as an EDB
28

Naming Trusts as IRA Beneficiaries
• Applicable multi-beneficiary trust in which no
individual other than a disabled person and/or a
chronically ill person will receive any benefit
until the death of all disabled and/or chronically
ill persons
• The trust will be treated as an EDB
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SECTION IV

Charities as Beneficiaries
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Charities as Beneficiaries

Direct: simple and effective
 Avoids estate and income taxation
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The avoidance of taxes is the only
intellectual pursuit that still carries
any reward.

– John Maynard Keynes
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IRD, DRD and Section 691(c)

Practice pointer – double taxation (sometimes) mitigated by IRC 691(c).

 If estate tax is paid on IRD, a deduction can be claimed on the income tax return that
reports the IRD
 The deduction is available as a miscellaneous deduction, but is not subject to the 2%
AGI floor
 The deduction is calculated by computing Form 706 “with and without” IRD
 The IRD recipient's portion of the deductible tax must then be determined by:
• Dividing the value of the IRD included in the beneficiary's income by the total
value of the IRD included in the decedent's estate (not reduced by DRD), then
• Multiplying this fraction by the total estate tax deduction.
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Charities as Beneficiaries

Indirect:
 Withdrawals by beneficiary thereafter donated cannot be treated
as direct nor count toward RMD
 Qualified Charitable Distributions to a 501(c)(3).
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Charities as Beneficiaries
QCD Requirements:
1.

You must be 70½ or older

2.

Limited to what otherwise would be ordinary income; thus
excludes non-deductible contributions

3.

The maximum annual amount is $100,000

4.

Funds must come out of the IRA by the RMD
deadline(generally December 31)

5.

Contributing to an IRA may result in a reduction of the
QCD amount you can deduct

6.

Excess over RMD does not count toward satisfying a
future year's RMD
PRESENTATION TITLE
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Charitable Remainder Trusts
• Annuity Trusts (CRAT)
• Unitrusts (CRUT)
• Income Only Unitrusts (NIMCRUT)
• Minimum pay out 5%
• NIMCRUT – pay the lesser of unitrust % or Fiduciary Accounting Income (FAI)

• Retirement Plan/IRA must be distributed within 5 years
• Or Ghost Life Rule

• No tax due when CRT receives distributions
• CRTs are income tax exempt
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Charitable Remainder Trusts
• CRAT – not recommended because we do not know what the §7520
rate will be at death.
• Annuity is paid regardless of investment performance
• No participating in growth inside the CRAT

• CRUT – can work
• Distribution increases with growth in CRUT
• Assume investments will not go down?
• If beneficiary at least 28 years old, should meet 10% minimum value test of
the remainder
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Charitable Remainder Trusts
• NIMCRUT
• Pays FAI if less then unitrust amount
• Made up in later years when FAI exceeds unitrust amount
• Allows the trust income tax free
• Complex planning
• Invest in an LLC?
• Manager cannot be grantor, beneficiary, or trustee.
• Consider adding FLIP provision
• Works best for wealth build up
• Will pay for much longer than 10 years
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Charitable Remainder Trusts

•Should clients consider CRT?
•Depends on size of IRA
•Depends on age of beneficiaries
•Depends upon charitable intent
•Run the numbers!
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Common Designation Mistakes to Avoid
• Designating spouse as beneficiary, but did not designate a
secondary beneficiary
• Spouse predeceased him and new beneficiary was never
named
• He had no biological or adopted children, and his parents
were also deceased.
• Plan administrator distributed assets to his surviving
siblings.
• Decedent had surviving stepchildren
• Named in will as his “beloved” sons
• Stepsons inherited decedent’s estate under his will
• Argued they should inherit retirement plan as well.
• Herring v. Campbell, (August 7, 2012), US Court of Appeals,
5th Circuit, Case No. 11-40953
• District court awarded retirement plan to stepsons
because should have considered language in will.
• Court of Appeals reversed the decision and found the
plan administrator “legally correct”
• Update designations!
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Common Designation Mistakes to Avoid
• Generally, if an employee (plan participant) fails to name a
beneficiary, the spouse automatically becomes the 100%
beneficiary
• Spouse = married to the employee at the time of his or
her death
• Wanda was divorced from her husband before he died.
• Plan administrator disbursed his plan benefits to his sister as
his designated beneficiary
• Court determined that Wanda had no entitlement to her
ex-husband’s benefits.
• Since there is no surviving spouse, the personal
representative becomes the beneficiary
• Crowder v. Delta Air Lines (June 26, 2020), US Court of
Appeals, 11th Circuit, Case No. 19-12342
42

Common Designation Mistakes to Avoid
• Beneficiary designation trumps divorce decree
• Kennedy v. Plan Administrator for DuPont Sav. &
Investment Plan (2009) 129 US 865
• Estate of Kensinger v. URL Pharma Inc (March 20, 2012),
US Court of Appeals, 3rd Circuit, No. 10-4525
• Plan administrators cannot be expected to examine
external documents when they have clear distribution
instructions and procedures detailed in the plan
documents
• What to do?
• Disclaim interest in account and it will pass to
decedent’s heirs, or
• Take the money and prepare for a fight.
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Common Designation Mistakes to Avoid
• Spouse takes priority over decedent’s beneficiary
designation
• A decedent’s spouse was the right heir to proceeds from a
retirement plan, despite the fact that the decedent’s
three children were named as beneficiaries.
• Under the terms of the decedent’s 401(k) plan, a spouse’s
right to plan assets is immediately vested upon marriage,
unless a spousal waiver election is executed
• Since no such spousal waiver was completed, the
plan’s assets did not pass to the children
• Cajun Industries, LLC vs. Robert Kidder (April 26, 2011), US
District Court, Middle District of Louisiana, Case No. 09267-BJA-SCR
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Common Designation Mistakes to Avoid
• IRA Funds Payable to a Decedent’s Murderer
• Decedent owned two IRAs.
• Individual C was the sole name beneficiary of both IRAs
• Convicted of decedent’s murder and sentenced 15
years to life in prison
• No distributions were made to Individual C
• State court ordered decedent’s executor to distribute
decedent’s estate, including IRAs to Individual C
• IRS ruled that Individual C was the designated
beneficiary of the IRAs
• PLR 201008049
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Advantages of Roth IRA
• 100% of growth is tax-exempt
• No required minimum distributions
• Convertible Accounts
•
•
•
•

Traditional IRAs
401(k) plans
Profit sharing plans
403(b) & 457 plans

• Non-convertible accounts
• Inherited IRAs
• Education IRA
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Reasons for Roth Conversion
• Impact on taxation of Social Security
• Impact on Medicare premiums
• Tax rates for married couples vs. single individuals
• Future tax rates?
• 3.8% Medicare surtax
• Use up charitable deduction carryovers
• NOL carryovers
• High basis non-deductible IRAs
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Roth Conversions
• CARES Act provides that qualified charitable
contributions are disregarded in applying the 60%
limit on cash contributions and the §170(d)(1) rules
on carryovers of excess contributions
• 100% of AGI will qualify for charitable contribution
• Conversion to Roth IRA opportunity
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Roth Conversions
• CARES Act repeals taxable income limitations for net
operating losses (NOLs)
• Taxpayers in 2020 can take an NOL deduction equal to
100% of taxable income
• Rather than the 80% limitation
• For tax years beginning after 2021, taxpayers will be able
to take
• A 100% deduction for NOLs arising in tax years prior to
2018
• A deduction limited to 80% of modified taxable income
for NOLs arising in years after 2017
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Roth Conversions
• Stock market volatility
• Review portfolio for securities that have dropped in value
• When market recovers – tax free growth!
• Example
• Convert $80,000 of ETFs and stock positions
• Market recovers, now valued at $100,000
• Just made $20,000 tax free
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Roth Conversions
• TCJA eliminated Roth recharacterizations
• No mulligans
• You better mean to do a Roth Conversion
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Roth Conversions
• Conversions after Age 72
• Take RMD first before Roth conversion
• Aggregation Rules
• Need to add up ALL IRAs
• Form 8606
• Five Year Rule
• Roth open for at least 5 years
• Qualified withdrawals
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Roth Conversions
• Perfect clients for Roth conversions
• Low tax bracket now
• High tax bracket later
• Has the money to pay the tax on conversion
• Wrong clients for Roth conversions
• High tax bracket
• No cash to pay tax for conversion
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Back Door Roth IRAs
• Congressional blessing of Back Door Roth IRAs
• Footnote in the Committee Reports to TCJA
• Get around MAGI limits
• Watch out of Aggregation Rules
• Form 8606
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Mega Back Door Roth IRA
• Put up to $37,500 into a Roth IRA
• 401(k) plans that allow for after-tax contributions
• Limit for defined contribution plans is $57,000
• 401(k) = $19,500
• After-tax 401(k) = $37,500
• Reduced by employer match
• Profit sharing contributions
• Review Summary Plan Description
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Mega Back Door Roth IRA
• Why better than Back Door Roth IRA
• No aggregation rule
• No additional taxable income
• Especially if in service distribution done at every
paycheck
• No Form 8606 issues
• Much easier
• Solo 401(k) plans
• Work with plan administrator to add these features
• Fidelity
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Mega Back Door Roth IRA
• Not for every client
• Sufficient cashflow
• Clients with RSUs are ideal candidates
• High income clients who cannot save money
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Mega Back Door Roth IRA
• How to do it
• Maximize traditional 401(k) contribution
• $19,500
• $6,500 catch up
• Maximize after-tax 401(k) contribution
• In Service Distribution
• Roth 401(k)
• Roth IRA
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Other Considerations
• Net Unrealized Appreciation (NUA)
• Employer Stock
• Cost basis taxed as ordinary income
• Review client’s retirement plan distribution
• Pre-tax – roll over to IRA
• Post – tax – roll over to Roth IRA
• NUA – transfer stock to brokerage account
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SECTION VIII

Use of Non-Traditional Assets
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Two Tax Categories of IRAs
1. Traditional

• SEP IRAs (Simplified Employee Pension)
• Simple IRAs (Savings Incentive Matching Plan for Employers)
2. Roth
Nuances include: nondeductible, rollover, converted, inherited, conduit, spousal, educational and
annuity.

PRESENTATION TITLE

62

Two Types of IRA Investment Management
1. Managed account – financial advisor or custodian invests
2. Self-directed – IRA owner invests

 Self-directed is the more common form for those who desire nontraditional or alternative
assets because most financial institutions will not agree to such investments.
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Challenges with Nontraditional or Alternative IRA Assets

1. Must be a valid investment
2. Must not be a prohibited transaction (see Appendix)
3. DOL Plan Asset Rules – triggered if an investment in one of the following:

a. An “operating company” that your IRA will own 100% of, or
b. An investment company in which 25% of more of the “investment company” is owned by
IRAs/401(K) Plans and disqualified persons

c. If triggered, assets of the entity are deemed owned by the IRA/401(k) and transactions
between the investment entity or its assets and a disqualified person may be prohibited
4. Non-legal: must anticipate liquidity needs
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Nine Typical Nontraditional or Alternative Assets
1

2

3

Closely held and IPO stock

Private equity

Real estate/options, if non-personal
use

4

5

6

Commodities

Precious metals

Foreign and crypto currencies

A.

Certain gold, silver, and platinum
coins
B. Gold, silver, platinum and palladium
bullion of certain fineness but only if
in the custody of a US trustee (i.e., a
US bank or financial institution)

7

8

9

Private debt

Hedge funds

Oil, gas and renewable energy
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Four Prohibited Assets

Severe penalty:
Any amount invested in a
prohibited asset is deemed
distributed

1

S corp stock

2

Life insurance contracts

3
4

Personal use real estate
Collectibles:
Art, rugs, antiques, metals,
gems, stamps, alcoholic
beverages, and, with
previously noted exception,
coins
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I always want to say to people who
want to be rich and famous: 'try being
rich first.’ See if that doesn't cover
most of it. There's not much downside
to being rich, other than paying taxes
and having your relatives ask you for
money. But when you become famous,
you end up with a 24-hour job.
– Bill Murray
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Prohibited Transactions – 6 Types

•

1.

The direct or indirect sale, exchange, or leasing of property between an IRA and a
Disqualified Person.

2.

The direct or indirect lending of money or other extension of credit between an IRA and a
Disqualified Person.

3.

The direct or indirect furnishing of goods, services, or facilities between an IRA and a
Disqualified Person.

4.

The direct or indirect transfer to a Disqualified Person of income or assets of an IRA.

5.

The direct or indirect act by a Disqualified Person who is a fiduciary whereby the fiduciary
deals with income or assets of the IRA in his or her own interest, or for his or her own
account.

6.

Receipt of any consideration by a Disqualified Person who is a fiduciary for the fiduciary’s
own account from any party dealing with the IRA in connection with a transaction involving
income or assets of the IRA.

Consequences of engaging in a Prohibited Transaction
– The IRA ceases to be an individual retirement account as of the first day of the taxable year in
which the PT occurs and all amounts held in the account will be taxable.
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Do you have a Living Will?
“Yes, absolutely, no question, pull the plug!
Then, immediately put it back in to see if I
restart.”
– Bill Murray
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Enhancing Emergency and Retirement
Savings Act of 2021
• Bipartisan bill – Sen. Lankford (R-OK) & Sen. Bennet (D-CO)
• One emergency distribution per calendar year
• Penalty free withdrawal of $1,000 annually from
employer-sponsored retirement accounts and IRAs.
• Require participants to pay back the withdrawn amount
to the plan before any additional emergency can be
allowed from that same plan
• Many live paycheck to paycheck, want to save for retirement
• But can’t take the risk of losing access to their money in
case of an emergency
• Supported by ERISA Industry Committee, Nationwide
Retirement Solutions, American Retirement Assoc, State
Street, & LPL
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SECURE 2.0
• Securing a Strong Retirement Act unanimously
passed by Ways & Means Committee.
• 146 pages
• Increase RMD
• 73 in 2022
• 74 in 2029
• 75 in 2032
• Nix RMDs for those with less than $100,000 in
retirement savings
• Indexed for inflation
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SECURE 2.0
• Raise catch-up contribution limits
• Still age 50
• 401(k) & 403(b) plans: an additional $10,000 per year at age
62,63, & 64
• SIMPLE plans: an additional $5,000 per year at age 62,63, &
64.
• IRAs: no change to the $1,000 catch up limit, but would be
indexed by inflation
• Starting in 2023, the catch-up contributions would be indexed
to inflation.
• Make it easier to buy annuities
• Easing technical RMD requirements for annuity options in
addition to making QLACs more appealing by increasing the
amount of your retirement savings you’re allowed to use to
buy a policy
• $200k into QLAC
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SECURE 2.0
• Allow companies to make 401(k) matching
contributions based on student loan payments
• Pay off student loans or save for retirement
• Portion of student loan payments matched by
employer and contributed to retirement plan
• Expanding use of after-tax contributions to Roth
accounts
• SEP & SIMPLE IRAs do not have designated Roth
IRA account options.
• Allow employees to elect matching contributions
in a Roth account vs. pre-tax
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SECURE 2.0
• Expand automatic enrollment
• Currently employers have the option to add eligible
employees to their retirement plans typically at 3% of pay
• Require employers automatically enroll all newly eligible
employees at a 3% deduction level that ticks up by 1%
annually until it reaches 10%.
• Employees do have the option to opt out.
• Beef up Savers Credit
• Raise the credit to 50% of contribution regardless of
income level
• Increasing the value of the credit to $1,500 from
$1,000.
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SECURE 2.0
•Grant credits for small businesses
•Help out small 403(b) plans
•Ease up on plan paperwork
•Simplify and standardize reporting
•Lessen penalties for some reporting
mistakes
•Next step – Senate
•Retirement Security and Savings Act
75

Biden’s Proposed Changes
• Green Book
• Increase capital gains and qualified dividends for taxpayers over $1
million taxed at ordinary income tax rates
• Indexed for inflation starting in 2022
• Effective date, April, 2021
• Treat transfers of appreciated property by gift or death as realization
events
• Exclusions
• Transfers to charity
• Tangible property and principal residence
• Small business stock
• $1 million per-person exclusion
• Family owned and operated businesses
• 15- year payment plan for assets transferred at death
• No discussion on retirement plan changes?
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Thank you

PRESENTATION TITLE HERE | INTERNAL USE ONLY

77

Lawrence Pon
CPA/PFS, CFP, EA, USTCP, AEP
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Appendix
Prohibited Transactions

Prohibited Transactions
•

IRC 4975 provides a list of transactions that are prohibited with
respect to an IRA or other tax-favored retirement plan

•

The underlying premise of the PT rules:
Investments involving an IRA and related parties must be
handled to benefit the account and not the IRA owner or related
party

•

The rules prohibit certain specified transactions between the
IRA and “Disqualified Persons”
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Prohibited Transactions
Disqualified Persons include:

A.

A fiduciary (e.g., the IRA owner, participant, or person who has authority over making
IRA investments);

B.
C.

A person providing services to the IRA (e.g., the trustee or custodian);

D.

An entity (corporation, partnership, trust or estate) owned or controlled by more than
50% by A or B

A family member of A or B (family members include the fiduciary’s spouse, parents,
grandparents, children, grandchildren, spouses of the fiduciary’s children and
grandchildren (but not in-laws)); and

Note: brothers, sisters, aunts, uncles, cousins, step-brothers, step-sisters, and friends are NOT
treated as Disqualified Persons
Additional categories apply to SIMPLE IRAs and other IRAs funded by an employer
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Prohibited Transactions – 6 Types

•

1.

The direct or indirect sale, exchange, or leasing of property between an IRA and a
Disqualified Person.

2.

The direct or indirect lending of money or other extension of credit between an IRA and a
Disqualified Person.

3.

The direct or indirect furnishing of goods, services, or facilities between an IRA and a
Disqualified Person.

4.

The direct or indirect transfer to a Disqualified Person of income or assets of an IRA.

5.

The direct or indirect act by a Disqualified Person who is a fiduciary whereby the fiduciary
deals with income or assets of the IRA in his or her own interest, or for his or her own
account.

6.

Receipt of any consideration by a Disqualified Person who is a fiduciary for the fiduciary’s
own account from any party dealing with the IRA in connection with a transaction involving
income or assets of the IRA.

Consequences of engaging in a Prohibited Transaction
– The IRA ceases to be an individual retirement account as of the first day of the taxable year in
which the PT occurs and all amounts held in the account will be taxable.
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Prohibited Transactions – Type 1
1. The direct or indirect sale, exchange, or leasing of
property between an IRA and a Disqualified Person
Example: Jack sells an interest in a piece of property
owned by his IRA to his son.
Example: Judy leases real estate owned by her IRA to her
father.
Example: Brian uses his IRA funds to purchase an LLC
interest owned by his son.
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Prohibited Transactions – Type 2
2. The direct or indirect lending of money or other
extension of credit between an IRA and a Disqualified
Person
Example: Keith lends his wife $10,000 from his IRA.
Example: Amy personally guarantees a bank loan to her
IRA.
Example: Peter uses IRA funds to lend an entity owned
and controlled by his mother $60,000.
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Prohibited Transactions – Type 3
3. The direct or indirect furnishing of goods,
services, or facilities between an IRA and a
Disqualified Person
Example: Eric buys a piece of property with his
IRA funds and hires his mother to manage the
property.
Example: Marilyn buys a rental unit with her IRA
funds and personally fixes it up.
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Prohibited Transactions – Type 4
4. The direct or indirect transfer to a Disqualified
Person of income or assets of an IRA
Example: Van is in a financial jam and takes $12,000
from his IRA to pay his mortgage and credit card bill.
Example: Steve uses his IRA to purchase a rental
property and hires his friend to manage the property.
The friend then enters into a contract with Steve and
transfers those funds back to Steve.
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Prohibited Transactions – Type 5
5. The direct or indirect act by a Disqualified Person who
is a fiduciary whereby the fiduciary deals with income or
assets of the IRA in his or her own interest, or for his or
her own account
Example: Linda is a real estate agent who uses her IRA
funds to buy a house and earns a commission from the
sale.
Example: Dana uses her IRA funds to invest in a real
estate fund managed by her son. Dana’s son receives a
bonus for securing Dana’s investment.
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Prohibited Transactions – Type 6
6. Receipt of any consideration by a Disqualified Person
who is a fiduciary for the fiduciary’s own account from
any party dealing with the IRA in connection with a
transaction involving income or assets of the IRA
Example: Ralph uses his IRA funds to loan money to a
company that he manages and of which he is a part
owner.
Example: Michelle uses her IRA to lend money to a
business that she works for in order to secure a
promotion.
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Prohibited Transactions - Exemptions
• The Code provides several exemptions to the PT rules
• Why? Congress believedthere is a legitimate reason to
permit them.
• How? Congress issued blanket exemptions provided
certain requirements specified are satisfied.
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Prohibited Transactions - Exemptions
Statutory Exemptions
– Any contract with a Disqualified Person for office space,
legal, accounting or other services, necessary for the
operation of the IRA as long as reasonable
compensation is paid.
Note – this exemption does not apply to an IRA
fiduciary (the IRA holder) as per Treasury
Regulation section 54.4975-6(a)(5).
– The provision of ancillary services to an IRA by a
bank trustee
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Prohibited Transactions - Exemptions
Ruling Exemptions
In addition to the statutory exemptions, the Department of
Labor has issued numerous class and individual
exemptions for transactions that would otherwise be
prohibited
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Prohibited Transactions – OUCH!
Consequences of engaging in a PT
IRA ceases to be an individual retirement account as of the
first day of the taxable year in which the PT occurs and all
amounts held in the account will be taxable
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You should consider the investment objectives, risks, charges and expenses carefully before investing. Go to TIAA.org for a prospectus that contains this and other
information. Please read the prospectus carefully before investing.
TIAA-CREF Individual & Institutional Services, LLC, Member FINRA securities products. Annuity contracts and certificates are issued by Teachers Insurance and Annuity
Association (TIAA) and College Retirement Equities Fund (CREF), New York, NY. Advisory services are provided by Advice & Planning Services, a division of TIAA-CREF
Individual & Institutional Services, LLC, a registered investment adviser.
Investment products may be subject to market and other risk factors. See the applicable product literature or visit TIAA.org for details. Investment products are not FDIC
insured, may lose value and are not bank guaranteed.

TIAA.org
©2021 Teachers Insurance and Annuity Association of America-College Retirement Equities Fund, 730 Third Avenue, New York, NY 10017

PRESENTATION TITLE

93

