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without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.
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Disclaimers
The information contained herein is general in nature and is
not intended, and should not be construed, as legal,
accounting, or tax advice or opinion provided by Ascendant
Law Group LLP to the user. The user also is cautioned that
this material may not be applicable to, or suitable for, the
user’s specific circumstances or needs, and may be required
consideration of non-tax and other tax factors if any action
is to be contemplated. The user should contact his or her
Ascendant Law Group LLP or other tax professional prior to
taking any action based upon this information. Ascendant
Law Group LLP assumes no obligation to inform the user of
any changes in tax laws or other factors that could affect
the information contained herein.
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About Us
Ascendant Law Group LLP
• A boutique law firm that specializes in
• Estate Planning
• Wealth Advisory
• Audit, Tax, and Consulting

• Attorneys who are licensed to practice in
•
•
•
•
•
•

California
Nevada
New Jersey
New York
Texas
U.S. Tax Court

• Recognized by U.S. News and World Report since 2018
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1. What is an Installment Sale:
An Overview

• Installment Sale. Section 453 defines an “installment sale” as a
disposition of property where at least one payment is to be received
after the close of the taxable year in which the disposition occurs.
• Installment Method. Under the installment method, gain from an
installment sale is reported as “payments” are received.
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2. Exceptions to Installment Sale
Treatment
• Sale at a Loss
• Dealer dispositions. Sections 453(b)(2) & 453(l)
• Sale of publicly traded stock. Section 453(k)
• Sale of inventory. Section 453(b)(2)
• Dealer of timeshares (where dealer sold right to use property for 6 weeks <). Section 453(b)
• Sale of depreciable property to a related person. Section 453(g)
• Personal property sold under a revolving credit plan. Section 453(k)
• Recapture income. Section 453(i)
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3. Election Out of 453
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4. Installment Method Payment
• Generally, each payment with respect to an installment sale consists of the
following three (3) parts:
• Return of the property’s adjusted basis (AB)
• Gain (profit) on the sale; and
• Interest Income
• Each year Seller receives an installment payment, Seller must include a portion of
interest and gain on the sale, but not the amount that is a return of property’s
basis.
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5. Installment Payment:
Return of Adjusted Basis (AB):

• Upon receipt of installment payment each year, Seller reports interest income and
the gain on the sale on Form 6252.
• Adjusted Basis (AB) = Seller’s investment in the property
• Gain on sale is usually computed as
•

Selling Price – AB
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6. Installment Sale Payment:
Gain on the Sale

• Selling Price: money, selling expenses paid by buyer, existing debt on property
assumed by buyer
• Adjusted Basis: selling expenses, plus depreciation recapture.
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7. Computation of Gain:
• To determine allocation of gain vs. recovery of basis, Seller multiplies each
installment payment (excluding interest) by the “Gross Profit Percentage (“GPP”).
• The payment multiplied by the GPP equals the reportable gain. Payment less
reportable gain is recovery of basis.
• GPP = Gross Profit (Selling Price – AB) divided by Total Contract Price
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7. Computation of Gain:
(Continued)

• Contract Price (“CP”): is the selling price minus mortgages, debts and other
liabilities assumed or taken by Buyer, plus the amounts by which the mortgages,
debts and other liabilities assumed or taken by the Buyer exceed the AB for the
installment sale.
• GPP usually remains the same for each payment received.
• Interest Income: Seller must include interest in each payment as ordinary income.
• Stated vs Unstated Interest
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8. Calculating Gain on Sale:
Example

• Seller (S) sells property with AB of 400, to Buyer (B) for $1,000 in 5 annual
installments of $200, with interest.
• Gross Profit (GP) = $600 ( $1,000 - $400 AB)
• GPP =60% ($600 GP / $1,000 CP)
• Result: S must reports each $120 (60% x $200) installment payment as gain
• The remaining $80 of each payment is return of basis (non-taxable)
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8. Calculating Gain on Sale:
Example

• Gross Profit Percentage = $1,000 Selling Price - $400 Basis
$1,000 Selling Price

= 60%

Year

Payment Received

Gross Profit

Gain Reported

2021

$200

60%

$120

2022

$200

60%

$120

2023

$200

60%

$120

2024

$200

60%

$120

2025

200$

60%

%120

Totals

$1,000

$600
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9. Contingent Payment Sales:
• General. A sale or other disposition where the selling price cannot be determined
by the close of the taxable year of the sale or disposition. A contingent payment
sale does not include any transaction in which the installment obligations
represents a retained interest in the property.
• If selling price cannot be determined by end of taxable year, Seller must use
different rules to calculate the CP and the GPP.
• Three Scenarios.
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9. Contingent Payment Sales:
Continued

• Stated Maximum Selling Price. Reg. Section 15A.453-1(c)(2) applies where there is
a maximum possible amount (at the earliest possible time). NOTE: Inflates the SP
and the GPR and therefore accelerates reporting of gain.
• No Stated Maximum Selling Price, but Fixed Payment Period. Reg. Section
15A.453-1(c)(3) applies where there is no stated maximum selling price but there is
a fixed period over which the Seller may receive payments.
• Neither Stated Maximum Selling Price nor Fixed Payment Period. Reg. Section
15A.453-1(c)(4) applies where there is neither a stated max. selling price or a fixed
period over which Seller may receive payment. ( $1,000 - $400 AB)
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10. Installment Method:
Change in Accounting Method

• For tax purposes, income recognition under Section 453 is a method of accounting
• If Seller improperly applies Section 453, may result in a ‘change of accounting’ to a
proper method.
• See Joyner Family Limited Partnership v. Comm’r, T.C. Memo 2019-159
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11. Section 453A(c):
Interest Charge

• Section 453A imposes an interest charge on installment obligations where the total
amount of all installment sales obligations that arose during and were outstanding
at the end of the year exceed $5 million.
• Intended to compensate the Treasury for delay in payment of tax on an installment
note.
• Deferred tax equal to balance of unrecognized gain at end of year multiplied by
max tax rate in effect for tax year.
• Underpayment rate in effect for month with or within the end of year sets basis for
interest on deferred tax. Rate published quarterly in the IRB.
• Underpayment rate multiplied by deferred tax = interest
ESTATE PLANNING | WEALTH ADVISORY | AUDIT, TAX, AND CONSULTING
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11. Section 453A(c):
Interest Charge Example

• 11/01/2018: Seller sells personal property to an unrelated party for $10 million on
installment method.
• Seller received $1 million in 2018, $4 million in 2019, and final payment of $ 5
million in 2020.
• Seller is liable for interest charge for 2018 and 2019.
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12. Section 453A(d):
Pledge Rule

• Section 453 provides generally provides that if an installment note is used by the
Seller as security for a loan, the net proceeds of the loan will be treated as a
payment received on the installment note.
• A secured loan is secured by installment note to the extent payment or principal or
interest on the loan is directly secured under terms of the loan.
• An arrangement giving Seller the right to satisfy loan obligation with an installment
note will also be treated as a direct pledge of the note.
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13. Installment Obligation
Dispositions: Section 453B
• If the holder of an installment obligation sells or exchanges it, gain is recoginized to
the extent the amount realized in the disposition exceeds the Seller’s basis in the
obligation. Section 453B(a)(1).
• If the disposition is not a sale or exchange (i.e., gift), the gain is recognized to the
extent the FMV of the obligation exceeds the Seller’s basis in the obligation.
Section 453B(a)(2).
• A ’substantial modification’ of an installment obligation is treated as a disposition.
• A substantial modification requires a more significant change to the obligation’s terms than is
necessary to cause a “significant modification” under Section 1001 rules.
• Substitution of an obligor will cause deemed exchange under Section 1001 significant
modification rules, but does not cause a deemed disposition of an installment obligation. Reg.
Section 1.1001-3(e)(4); TAM 9238005.
• Purchase price reductions also not deemed dispositions, and generally don’t create COD income
to the Buyer. Section 108(a)(1)(B).
25
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13. Installment Obligation
Dispositions: Section 453B
• - Section 351 transactions
• Corporate reorganizations
• Section 332 corporate liquidations
• Partnership contributions and distributions
• Transfers at death
• Transfers incident to divorce
• S corporation liquidating distributions
See Sections 453(h); 453B(c), (g), (h); Reg Section 1.453-9(c).
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14. Sales to Related Persons &
Later Dispositions
• Section 453(e) “second disposition” rule applies to installment agreements if both
of the following apply:
• Related party resells/disposes of the property within 2 years of purchase from
original Seller.
• Disposition by related party occurs before all of the payments are made under the
installment agreement.
• Amount to be reported (amount realized) is the lesser of:
• Amount realized with respect to the 2nd disposition; or
• The original total CP, reduced by payments received by the original Seller.
ESTATE PLANNING | WEALTH ADVISORY | AUDIT, TAX, AND CONSULTING
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14. “Second Disposition” Rule
Example

Year 1
• Seller (S) sells real property to Buyer (R), a related party, on the installment method for
$200,000 payable in 10 equal annual installments of $20,000, plus adequate interest on
amount due.
• S’s adjusted basis (AB) in property is $125,000, resulting in $75,000 gain ($200,000 $125,000).
• Sale’s GPP of sale is 37.5% ($75,000 (GP) /$200,000 (SP).
• Only 37.5% of each payment taxable in year of receipt.
• Seller receives a payment of $20,000.
• Taxable portion (gain) of payment is $7,500 (37.5% of $20,000).
ESTATE PLANNING | WEALTH ADVISORY | AUDIT, TAX, AND CONSULTING
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14. “Second Disposition” Rule
Example Continued

Year 2
• Buyer (R) sold the land for $210,000; all received in Year 2. Buyer (R) made no
improvements to the land.
• Buyer’s (R) gain of $10,000 ($210,000 - $200,000) on resale of property is in excess
of total CP for sale between S to Buyer (R). Amount will not be realized by Seller as
a result of 2nd disposition.
• BUT… because Buyer (R) disposed of the land within 2 years of original sale, Seller
is required to report the original total CP, reduced by payments received by the
original Seller in Year 2; equal to $67,500 ($75,000 - $7,500).
ESTATE PLANNING | WEALTH ADVISORY | AUDIT, TAX, AND CONSULTING
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14. “Second Disposition” Rule
Example Continued

Year 3 to 10
• For these years, Seller will not include any principal payments received on
installment obligation because Seller has already reported the total payments as
income, and recognized the gain in Years 1 and 2.
• In Year 1, taxable portion (gain) of payment was $7,500 (37.5% of $20,000).
• In Year 2, taxable portion (gain) of the payment was $67,500 ($75,000 - $7,500).
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QUESTIONS?

Thank You.
Alexander D. Lee | Raul A. Escatel
213 289 0675
alex@ascendantllp.com | raul@ascendnantllp.com
www.ascendantllp.com
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Electing Out of
Installment Sale
Treatment
Griffin Bridgers
Hutchins & Associates LLC
Denver, CO

Election Out Under Regulations
• Election in to the installment sale method is the
default
• Pursuant to Treas. Reg. 15a.453-1(d)(3), you
generally elect out simply by reporting all gain due
on the seller’s income tax return for the year in
which the sale occurs
• Return must be timely (with extensions) to elect out
• Note effect of CARES Act on “timeliness”

• Once you elect out, election is irrevocable, and can
only be reversed with consent of Service
34

Reversing Election Out
• See PLR 202024005 – recent guidance on electing
out
• This letter ruling highlights that most election situations
may involve pass-through entities, where CPA for entity
and CPA for equityholder are different
• Election out must be inadvertent
• Must show that election out is not for purposes of
avoiding federal income taxes
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Property Ineligible for
Installment Sale
Treatment
Griffin Bridgers
Hutchins & Associates LLC
Denver, CO

Spirit of the Rule
• Installment sale rules are designed to defer gain on
occasional sales of investment assets, and not on
routine business or dealer sales
• Accordingly, the use of installment sale deferral is
prohibited for certain types of assets
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Ineligible Property
• Inventory
• Dealer dispositions – includes:
• Personal property sold by person who “regularly” sells
or disposes of personal property
• Real property held for sale to customers in ordinary
course of trade or business
• DOES NOT include farm property
• Carve-out for certain timeshares, and wholesale
residential lots
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Ineligible Property, Continued
• Stock or securities regularly traded on established
securities market
• Property of a kind regularly traded on established
market
• Disposition of personal property under revolving
credit plan
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Depreciation
Recapture Issues
Griffin Bridgers
Hutchins & Associates LLC
Denver, CO

Acceleration
• Recapture income under IRC 1245 or IRC 1250 is
recognized in full in the year of sale
• Gain over and above recapture income may be eligible
for installment sale treatment
• As we will later see, Form 6252 does a good job
reconciling this recapture
• Note that if there is a sale of depreciable property to a
related party, even if there is gain in excess of
recapture, you may not qualify for installment sale
treatment
• There is an exception where the seller can establish to the
satisfaction of the IRS that tax avoidance was not a principal
purpose for the related party sale
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Structured Installment
Sale Transactions
Griffin Bridgers
Hutchins & Associates LLC
Denver, CO

What Are They?
• This strategy has had several flavors over the years, but
it essentially involves a sale of an asset (usually
business or real estate) in exchange for a promissory
note, with the expectation of deferral of capital gains
• The structuring involves the use of a party that issues a
financial product such as an annuity, funded with
payments on the note, to substitute the
creditworthiness of a buyer for the creditworthiness of
a financial institution
• This is designed as a substitute to a 1031 exchange or
Delaware Statutory Trust, or to allow for sales of
business interests
44

Issues
• Disposition of note

• The structured transaction is designed to get around the
general rules of IRC 453B, which taxes certain
dispositions of installment notes and causes a loss of the
deferral of gain

• Who is the buyer?

• Need to determine if the buyer is a related party or not
• Traditionally, this sale used an unrelated buyer
• More and more, taxpayers are testing the waters with
sales to irrevocable nongrantor trusts (known as a
deferred sales trust, not to be confused with the
Delaware Statutory Trust)
45

Issues – Private Trust as
Intermediary
• Is DST a related party?

• If so, sale of business interest by trust (as an intermediary) may
cause loss of gain deferral if trust sells asset within two years
• There are many issues outside of the scope of this discussion to
address here

• Is there already a commitment for sale?

• If so, IRS could assert assignment of income if sale to outside third
party is binding at time of creation of installment obligation to DST

• Is this on the IRS radar?

• Yes, but more for promoters and less for taxpayers
• Nonetheless, consider that there is not a safe harbor for a sale to a
trust settled by the seller
• Sales to outside third parties may be less risky
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Filling Out Form 6252 –
Installment Sale Income
Griffin Bridgers
Hutchins & Associates LLC
Denver, CO

IRS Form 6252 In General
• QUICK NOTE – Before filling out this Form, confirm whether purchaser was a
grantor trust or disregarded entity

• Such a sale is disregarded for income tax purposes, generally
• However, if grantor of trust or owner of disregarded entity died during tax year, complete
Form 6252 as if the original sale commenced on the date of death

• NEXT – Determine if you qualify

• If you are making a dealer/inventory disposition or sale of marketable securities, just
report gain normally and do not file Form 6252
• If you are selling depreciable property to a related person, you do not qualify and should
not file Form 6252
•

Rare exception is where you can substantiate (with return) that avoidance of income tax was not
a principal purpose of sale to related party

• If the note itself is readily tradeable, you likely do not qualify

• NEXT – Determine if you are electing out

• If so, just report gain normally and do not file Form 6252

• NEXT – Determine if there is a loss on the sale

• If so, cannot use installment sale treatment – recognize loss in full for year of sale
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Form 6252 – Target Results
• This Form leads you to the gross profit percentage, which
you multiply by each taxable installment under this Form to
determine income carried over to income tax return
• Three categories of income can come off of Form 6252 to
income tax return:

• Depreciation recapture, which is ordinary income in the year of sale
(whether or not any payments received)
• Capital gain (reported on Schedule D)
• Income from Sales of Business Property (reported on Form 4797)

• Interest (stated or unstated) is ordinary income, and is not
reported or accounted for on Form 6252
• Note whether you use OID reporting – this is a separate subject
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IRS Form 6252 – Intro
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IRS Form 6252 – Related Party
• If there was a sale to a related party, and you qualify for
installment sale treatment, complete Part III first
• Note that Line 4 has instructions on sales of marketable
securities, but installment sale treatment is not
available for any sale of marketable securities after
1986
• Part III and Part I will have some interrelated parts if
the property was sold by the related party (the “second
disposition”) in the tax year in question
• In such a case, you may want to complete Part I first to get
the contract price from Line 18
• If there is depreciation recapture on sale to related party (the
“first disposition”), this does not come into play here – you
report this on Part I, Line 9
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IRS Form 6252 – Part III – Related
Party
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IRS Form 6252 – Part III – Notes
• Line 29 is a great example of the exceptions to the related party
sale rules

• Of note for estate planning is line 29d – see issues above with grantor
trust or disregarded entity

• If sales price on second disposition is less than contract price from
Part I, you only take into account the sales price on second
disposition
• Note also that you must subtract these items:
• Payments received during 2020 (reported on Part II)
• Depreciation recapture for the year (carries over to return as ordinary
income and to Parts I and II)

• Balance then is multiplied by gross profit percentage (Line 19
from Part I) to Schedule D of Form 1040 or Form 4797

• Any unpaid installments (if contract price from first disposition exceeds
sales price on second disposition), excess installments carry over to
later year return(s)
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IRS Form 6252 – Gross Profit
• Part I is completed each year after first disposition
• Goal here is to determine gross profit
• Percentage is then determined under Part II to be
applied to each taxable installment (Part II) or
accelerated taxable portion from related party
second disposition (Part III)
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IRS Form 6252 – Part I
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IRS Form 6252 – Part I - Notes
• Start with selling price on Line 5

• Note the rules under Cottage Savings and otherwise – buyer’s
assumption of mortgage/other debt is treated as cash received

• Lines 6-13 are adjustments to basis

• Subtract from sales price the beginning basis, depreciation
deductions for year of sale, and assumed debts
• Add in commissions and sale expenses paid by seller, and
depreciation recapture from related party sale (from Part III)

• Line 15 – consider gain exclusion for sale of principal
residence (IRC 121) and subtract it here
• You then end up with gross profit on Line 16
• Contract price results on Line 18

• Must add back in debt assumption if it is less than the adjusted
basis from Line 13
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IRS Form 6252 – Gross Profit
Percentage
• The gross profit and contract price from Part I carry
over to determine gross profit percentage on Part II
• This is simply a decimal amount determined by
dividing the gross profit (Line 16) by the contract
price (Line 18)
• This decimal is then multiplied by taxable
installments for the tax year in question

57

IRS Form 6252 – Part II
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IRS Form 6252 – Part II - Notes
• Since debt assumption is treated as cash received in year of
sale, it does not get deferred – it is taxed in full in year of
first disposition under Line 20

• Similarly, depreciation recapture is taxed in full for year of sale here

• Note there is an accounting feature, just taking into account
cumulative prior years’ installments, under Line 23
• This doesn’t carry over to any other part of the return

• Line 22 is simply the total payments for the year times the
gross profit percentage from Line 19
• BUT, depreciation recapture is treated on a first-out basis, so you
can subtract any depreciation recapture taxed in first year
• Excess after depreciation recapture is taxable gain

• Balance of installment(s) for the year are tax-free return of
basis
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IRS Form 6252 – Other Notes
• Good basis tracking is needed
• This also imposes obligation to track second disposition
by related party
• This should be a covenant under sales documents if seller
carries the note

• There has been a lot of talk about sales to a nongrantor
trust to establish a new basis, but this can cause issues
and there is no safe harbor
• Note related party rules and 2-year waiting period for second
disposition
• Note also that IRS could look to substance over form,
abusiveness, assignment of income, constructive receipt, or
any number of other theories to attack these arrangements
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