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Presentation Overview
• Background on information exchanges under the antitrust
laws
• Antitrust Principles
• Practical guidance – factors that affect the antitrust risk

• Information sharing examples
• Conclusion
• Questions
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Background
• What is driving increased information exchanges among
health care entities?
– Movement toward alternative payment models
– Greater coordination of care
– “Value over volume”
– Need for scale

– Horizontal integration
– Vertical integration

– Efforts to increase transparency about prices, costs and quality of
health care
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Antitrust Principles
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Basic Antitrust Principles
• The antitrust laws prohibit agreements between competitors that
unreasonably restrain trade. Two basic concerns:
– Collusion – Agreements among competitors regarding price or negotiating
strategies with customers or vendors raise the most serious issues
• Concerns can extend beyond actual agreements to set a price; can also
reach practices that facilitate collusion
• Exchanging competitively-sensitive information with a competitor may
be evidence of an implicit or explicit agreement
• Agreements need not be formal or in writing

– Exclusion -- Agreements that exclude or foreclose competitors from the
market

• Antitrust laws are aimed at protecting competition, not competitors
• Providers and plans may be concerned about not only antitrust
liability, but defending a lengthy investigation or litigation, even if
they ultimately prevail
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Sources of the legal standard
• Sherman Act Section 1
• Exemptions
• Case law – but generally limited, and very little related
specifically to health care

• Enforcement policies from the FTC and the DOJ Antitrust
Division
– DOJ/FTC “Statements on Antitrust Enforcement Policy in Health Care” (1996)

• FTC Advisory Opinions and DOJ Business Review Letters
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Federal Law
• Sherman Act Section 1: prohibits agreements that unreasonably restrain trade
– A “naked agreement” among competitors regarding the prices they charge or the markets they serve
may be considered per se illegal price-fixing or market allocation
– Does not matter if:
– Providers have only a small share of the market
– Health plan is dominant or has large market share
– Goal is to obtain reasonable reimbursement rates or to negotiate contracts that would allow for
higher quality
– Other conduct or agreements that could be per se illegal are evaluated under the Rule of Reason if they
are:
– related to, and reasonably necessary ( i.e. “ancillary”) to achieve the procompetitive benefits from an
“efficiency-enhancing integration of economic activity”

• Agreements to exchange information are generally evaluated under the Rule of Reason
analysis:
– Relevant market definition (product/geographic)
– Evaluation of anticompetitive effects
– Entry arguments
– Could power buyers defeat price increase?
– Evaluation of procompetitive efficiencies
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Potential antitrust exemptions
• State Action Doctrine
– To be exempt, conduct of a private actor must meet two-prong
test:
– Pursuant to “clearly articulated and affirmatively expressed” intention of
the state legislature to displace competition
– “Actively supervised” by the state

– Exemptions are disfavored, so courts have applied the above test
strictly.
– Government enforcers oppose efforts to broaden exemptions

• Noerr-Pennington doctrine
– Efforts to seek government action (e.g. legislation or regulatory
changes) are exempt from antitrust scrutiny.
– Applies even if the requested government change will have an
anticompetitive effect.
– But joint effort must be limited to government petitioning.
– Important that competitors not coordinate commercial conduct or
share competitively-sensitive information in the course of seeking
government action.
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Antitrust Agency Enforcement Policies – DOJ/FTC Statements on
Antitrust Enforcement Policy in Health Care (1996)
• Discuss the agencies’ enforcement policies on a variety of
antitrust issues in health care
• Statements 4, 5 and 6 address antitrust enforcement policies
regarding various types of information exchanges
– Each includes “safety zones” or conduct that will not be challenged by the
agencies absent extraordinary circumstances
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Health Care Statements – Statement 4 (non-fee related information)
• Provides a safety zone for providers’ collective provision of
non-fee-related information to health care purchasers
– E.g. collecting and providing medical data that could improve the
quality or efficiency of treatment or the development of suggested
practice parameters (such as patient management protocols).

– Agencies also will not challenge providers’ development of suggested
practice parameters.

• Does not protect any attempt by providers to coerce a
purchaser’s decision-making by implying or threatening a
boycott of a plan that does not follow the providers’
recommendation.
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Health Care Statements – Statement 5 (fee related information)
• Provides a safety zone for the exchange of certain current or
historical fee-related information (including discounts or
alternative reimbursement methods) between health care
providers and purchasers.
• To qualify for the safety zone:
– (1) the collection must be managed by a third party;
– (2) if any information is shared with competing providers, the data must be
more than 3 months old; and
– (3) if the information is shared with competing providers, there must be at
least 5 providers reporting data and no individual provider may represent more
than 25%, on a weighted basis, of that statistic, and any information
disseminated must be sufficiently aggregated.

• Collection and exchange of prospective fee related information is
always assessed on a case-by-case basis, and use of third-parties
and firewalls is recommended.
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Health Care Statements – Statement 6 (exchanges of price and cost
information
• Provides a safety zone for certain exchanges of price and cost
information (including wages, salaries or benefits) among
competing providers if:
– (1) the survey is managed by a third-party;
– (2) the information provided is based on data more than 3 months old; and
– (3) there are at least five providers reporting data upon which each
disseminated statistic is based, no individual provider's data represents more
than 25% on a weighted basis of that statistic, and any information
disseminated is sufficiently aggregated such that it would not allow recipients
to identify the prices charged or compensation paid by any particular provider.

• For information exchanges that fall outside of this safety zone the
agencies will evaluate cases individually.
– Exchanges of future prices of provider services or future compensation of
employees are very likely anticompetitive.
– If the exchange of price information results in an agreement among
competitors, that agreement is considered per se unlawful.
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Advisory Opinions and Business Review Letters
• Guidance issued by the antitrust enforcement agencies in
response to specific requests from businesses or industry
groups regarding proposed conduct
– FTC – Advisory Opinions
– DOJ – Business Review Letters

• Apply only to specific scenarios and advice is not binding
• Issued often in response to more clear-cut or benign issues
• Can provide valuable insight in the agencies’ general
approach
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Advisory Opinions and Business Review Letters – Example 1
• Pacific Business Group on Health (2010),
http://www.justice.gov/atr/public/busreview/258013.pdf
– PBGH proposed a program of data sharing that would allow payors and providers to
compare hospital costs and relative efficiency.
– It provided two scores, a buyer cost index (BCI) and a resource use efficiency (RUE)
score.

– To calculate the BCI, PBGH would divide a hospital’s total amount received for a
particular service by the average amount received by all hospitals for that particular
service.
– To calculate the RUE score, PBGH would divide each hospital’s total number of bed
days for a particular service by the average number of bed days for the service at all
other hospitals.
– Although the program did not comply with all of the Statement 6 safety zone
requirements (for some all-payer scores a particular provider could constitute more than
25% of the data), DOJ approved the program
– Reverse engineering of the data was unlikely

– The program encouraged cost decreases costs and efficiency increases in resource
allocation
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Advisory Opinions and Business Review Letters - Examples
• Washington State Medical Association (2002),
https://www.justice.gov/sites/default/files/atr/legacy/2008/04/15/200260.pdf
– A statewide professional association of physicians and physician assistants established
parameters for an annual, voluntary survey to collect and publish two categories of
information:
– (1) the average provider charge for particular services; and

– (2) the average reimbursement rate paid by particular insurers to Washington
physicians for such services, aggregated by a third party.
– The first part of the survey, average provider charges, complied with the Statement 6
safety zone.
– The second part, average insurance reimbursement rates, did not comply with the safety
zone
– There was a concern about this facilitating coordinated action against an insurer
whose rates were perceived as too low
– But based on a balancing of potential competitive harms against procompetitive
benefits, DOJ indicated it did not intend to bring an enforcement action.
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Other Agency guidance
• In March 2018 the FTC issued guidance on “avoiding pitfalls during premerger negotiations and due diligence”
• Applies to all information exchanges
• “Competitive harm from illegal information sharing can inflict harm to
competition similar to the harm caused by an anticompetitive merger”

• Parties to a merger/JV/affiliation who are competitors or potential
competitors should establish a process and procedure for due diligence
information sharing
– Share only what is needed when it is needed

– Redact competitively sensitive information and use clean teams
– Work closely with AT counsel
– Reference FTC guidance for further details: https://www.ftc.gov/newsevents/blogs/competition-matters/2018/03/avoiding-antitrust-pitfalls-during-premerger
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Practical Guidance – Factors that affect the antitrust risk
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1. Does the information exchange involve competitors?
• Primary concern: collusion
• Information exchanges not involving competitors (or
potential competitors) raise few antitrust concerns
– Ex: hospitals in different parts of the county

• Information exchanges involving close competitors or among
a large share of competitors warrant close antitrust scrutiny
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2. The nature of the information being exchanged
• Degree of risk depends on the competitive significance of the information
being exchanged → Is the information “Competitively Sensitive
Information” (CSI)
• Most sensitive CSI: current or prospective prices/negotiated rates
Other examples of

information

✓ Costs and margins – if can be used to
estimate prices
✓ Strategic plans
✓ Marketing plans for existing or
future services, geographic areas or
customers
✓ Information about specific business
opportunities such as new entry or
joint ventures
✓ Plans involving CON applications

Examples of

information

✓ Historic or aggregate prices
✓ Information about clinical care
✓ Quality metrics or protocols
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3. The nature of any agreements in connection with the information
exchange
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4. Is the information exchanged “ancillary” to a financially or
clinically integrated collaboration?
• Conduct that may otherwise be condemned as per se illegal
may pass antitrust review under the Rule of Reason if it is
“ancillary” or related and reasonably necessary to
achieving benefits from an economically integrated
collaboration
• Examples
– Clinically and financially integrated networks
– Joint ventures

• As long as the information exchange is reasonably necessary
to advance the legitimate goals of the collaboration, it should
not raise issues
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5. Do the benefits, if any, outweigh the potential competitive harm?
Benefits

Potential
Competitive
Harm
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6. Can the benefits of the information exchange be achieved through
less restrictive alternatives?
• Could the goals of the parties be achieved without exchanging
some of the most sensitive information?
• Could the parties employ firewalls or clean teams to limit the
individuals who have access to sensitive information?

• If subject to close antitrust scrutiny, one would want to be
able to demonstrate:
– Parties were aware of the antitrust concerns; and
– Parties considered and adopted a less restrictive alternative to the extent
possible
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7. If the information exchanges excludes certain parties, is the
exclusion defensible?
• Another antitrust risk for information exchanges: will the
exchange be challenged by excluded entities?
– Potential antitrust claim: the information exchange is anticompetitive because
it precludes excluded entities from effectively competing in the market
– More likely the basis of a private claim

• Challenges are rarely successful, but even if not ultimately
successful, can be expensive and burdensome to defend
• Always consider:
– Should the information exchange should be open to all parties?
– If not, were objective and reasonable criteria used to determine who can
participate?

| 29

8. Is the information exchange covered by agency opinion letters or
guidance?
• Reference the Health Care
Statements, FTC Advisory
Opinions and DOJ Business
Review Letters
• Consider if the collaboration
is similar in nature
• Consider seeking formal
advice from an agency
• Retain antitrust counsel for
difficult issues

Advantages

Disadvantages

• Provides substantial
(although not complete)
assurance
• Can largely take the
antitrust issues “off the
table”
• Guidance will be
published and can be
useful for others

• Time
• Cost
• May not obtain a
favorable or definitive
response
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9. Who is likely to complain?
• Consider who, if anyone, might likely complain
• To the extent preceding factors are considered, there should
be few complainants
• Ex: collaboration among health plans regarding quality
metrics likely will be better received to the extent it is done
with the knowledge of and active participation of affected
providers
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Information Exchange Scenarios
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1. Provider/Provider information sharing regarding participating
providers in an ACO or clinically integrated network

• What information can be shared?
– Clinical and quality information and metrics

– Utilization patterns about participating providers
– Modeling out cost of care under contracts and identifying high cost services/providers
– Internal sharing about rates paid to particular providers under the venture’s contracts
– Contracting strategies for the business venture only

• What raises more AT risk/should not be shared?
– Rates paid to providers for services outside the venture and/or under contracts negotiated
directly with health plans or other networks
– Contracting strategies and business plans for business issues outside the venture
– Discussions of how to allocate services outside the venture
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2. Provider/provider information sharing regarding non-participating
provider data as part of an ACO arrangement

– Limited risk: sharing quality information
– Higher risk: obtaining information about the payment rates that Plan A has
with providers who are not members of the ACO

• What steps could the ACO take to alleviate risk?
– Consider ways to share information that would help members identify lowercost ACO providers yet minimize the extent to which contracted rates are
shared
– Approach the health plan to explain what information needs to be shared and
see if the plan has concerns
– Ensure that sharing of any CSI does not “spill over” to other plans that are not
subject to the ACO arrangement
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3. Information sharing in connection with a vertically-integrated
provider/health plan

• Antitrust issues raised:
– Can the health system providers get access to the rates its competitors are
willing to accept from the affiliated health plan/potential other health plans?
– Can the health plan get access to information about rates that competing plans
are willing to pay for health care services?

• How to address the antitrust risk?
– Provide guidance on what is/is not CSI
– Employ strict firewalls

| 35

4. Information sharing across health plans regarding quality, cost or
payment approaches

• Antitrust issues raised:
– Can the health plans share data about quality and utilization?
– Can the plans enter into an agreement about what they will do with the quality
and utilization data?
– Is there an agreement on price?
– Is there a reduction in competition among plans in the extent to which they
compete on payment reform initiatives?
– Can plans agree on how much added payments will be associated with each of
the various metrics?
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5. Transparency initiatives addressing cost and quality

• Vast majority of transparency initiatives will have positive or neutral
effects on competition
• In general, lower antitrust risk if initiative is public and at request of
plans/employers/other third-parties, rather than providers
• Very low risk if data involves only: (1) quality measures; (2) list prices (charges); (3)
aggregated cost data

• What could be competitively sensitive? Information that makes it
possible to identify the actual transaction price that providers are
receiving from specific payers
– Ex: Data that would show that Health Plan A is paying Hospital B 150% of what
Medicare pays for DRG C.
– Could this facilitate collusion among competing plans?
– Can greater transparency cause increased prices?
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Conclusion
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Conclusion
• Most transparency efforts should not raise antitrust concerns
because they do not involve sharing very competitivelysensitive information
• Always consider conveying the information in a way that
minimizes antitrust concerns
• For those scenarios where transparency benefits can only be
achieved through sharing CSI, carefully weigh the likelihood
of competitive harm against the potential benefits
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Questions
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and competitor collaborations.
Leigh is known in the antitrust bar for working with clients in some of the most heavily
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