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CFIUS Background – The Old Regime
➢ What Is CFIUS? The Basics
o

Law allows President to block transactions resulting in foreign control over a US
business that will impair national security

o

National security purposefully not defined – traditionally, defense, critical infrastructure,
key technologies, fed contracts, etc.

o

Can the risk be meaningfully mitigated? If not, block the transaction.

o

•

No Statute of Limitations

•

Voluntary filing

•

Initial review can be followed by an investigation if more time/detail needed

•

Approval from CFIUS provides “safe harbor”

CFIUS: Interagency committee that advises President on this issue
• Chaired by Treasury
•

Others include: State, DHS, DoD, Commerce, Energy, DOJ
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CFIUS – Filing Statistics
Year

30-day review

45-day investigation

Notices withdrawn

2007

138

6 (4%)

15

2008

155

23 (14%)

23

2009

65

25 (38%)

7

2010

93

35 (38%)

12

2011

111

40 (36%)

6

2012

114

45 (39%)

22 (+1*)

2013

97

48 (49%)

8

2014

147

51 (35%)

12

2015

143

66 (46%)

13

2016

172

79 (46%)

27 (+1*)

Unofficial numbers: 2017 (248); 2018 (~375); 2019 projected (~1000)

Trend – increase in number of 45-day investigations
* Presidential action
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CFIUS – Filing Statistics

China
UK
Canada
Japan
France

2008

2009

2010

2011

2012

2013

6
48
6
8
12

4
16
9
4
7

6
26
9
7
6

10
25
9
7
14

23
17
13
9
8

21
7
12
18
7

2014

2015*

ttl

24
21
15
10
6

29
19
22
12
8

123
176
95
75
68

Other countries (2012-15): Netherlands (20), Germany (18), Switzerland (17), Singapore (14), Israel
(13), South Korea (11), Hong Kong (9)
2,000+ total foreign M&A transactions a year (Bureau of Economic Analysis)
Rising number of Chinese transactions. China surpassed the UK in 2012.

* Reporting on a delayed 2-year cycle to protect identity of parties.
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Presidential Action
» If CFIUS determines a threat to U.S. national security that cannot be mitigated
in any other way, it will recommend to the President to block the transaction
˗

authority to divest exercised only twice

˗

a number of transactions have been “voluntarily” withdrawn / deal restructured to
obtain CFIUS approval

˗

Presidential action (in all but one cases, Chinese buyer; in the last one – Chinese
threat perceived)

China National Aerotechnology Import and Export Corporation ordered to divest its interest in
MAMCO Manufacturing Inc. (1990); action by George H.W. Bush. [DIVESTMENT]
Unocal by China National Offshore Oil Company (CNOOC), a state-owned company of China
(2005); action by George W. Bush. [TRANSACTION PROHIBITED]
Wind Farms by Ralls Corporation, owned by two Chinese nationals (2012); action by Barrack
Obama. [DIVESTMENT]
Aixtron SE (Germany) by Fujian Grand Chip Investment Fund LP of China (2016); action by Barrack
Obama. [TRANSACTION PROHIBITED]
Lattice Semiconductor Corp.’s proposed acquisition by Canyon Bridge Capital Partners Inc. of China
($1.3 billion) (Sept 2017); action by Trump [TRANSACTION PROHIBITED]
Broadcom’s hostile takeover of Qualcomm (March 2018); action by Trump [TRANSACTION
PROHIBITED]
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Cumulative Chinese Direct Investment in the U.S.

»

The Rhodium Group Chinese Investment Monitor, http://cim.rhg.com/
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China Has Become Investor No. 1 in U.S. Real Estate
➢ China has overtaken Canada as the single largest foreign investor in U.S. real estate*
o Until 2010: negligible investment

o Between 2010 and 2015: $350 billion ($93b in single and multi-family residences)
o 2016: $33 billion (China), $14 billion (Hong Kong)
o Preferred states: Florida and California
o China – the biggest foreign buyer of U.S. homes but interested in commercial real
estate as well
➢ Drivers for Chinese investment in U.S. real estate
o Volatility of Chinese economy and yuan
o Chinese restrictions on capital flows
o EB-5 – U.S. immigrant investor program

➢ Unsurprisingly, FIRRMA followed (overall increased Chinese activity on U.S. market)
o Compare to investments from
✓ Middle East post 9/11 (Dubai Ports)
✓ Japan in the 1980s-early 90s (Rockefeller Center, Empire State Building, etc.)
* “Foreign Investment in the U.S. Real Estate—What Are the Target Markets?”
SocotraCapital, Nov. 16, 2018, at https://socotracapital.com/foreign-investment-americanreal-estate-markets/.
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FIRRMA – The New Era
➢ Recent Pre-FIRRMA CFIUS Cases

o

Close Proximity: Ralls Corporation, Waldorf Astoria, HNA Manhattan Skyscraper

o

Semiconductor Cases: Lumileds, Aixtron, Lattice

o

PII Cases: Moneygram

o

Broadcom/Qualcomm

➢ Key Issues
o

Obama to Trump – Evolution or Revolution?

o

China – A harder look at Chinese-linked transactions?

o

National Security or Protectionism?

➢ The Road to FIRRMA – Why did Congress act?
o

FIRRMA was a rare bipartisan effort, approved almost unanimously

o

China – Silk Road Initiative; China 2025
•

Semiconductors, PII and cyber breaches, food security, certain real estate
transactions

o

Perception that CFIUS could be evaded through cleverly-constructed deals

o

Trade – National Security or Protectionism?
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FIRRMA – The New Era
➢ FIRRMA Expands CFIUS Jurisdiction
o

Foreign control of a U.S. business, plus

o

Other, non-controlling foreign investment in a U.S. business involved in critical
infrastructure, critical technologies, or collection/maintenance of personal data
on US citizens, if such investment will allow the foreign person
−

Access to material non-public technical information

−

Membership or observer rights on board

−

Any involvement in substantive decisionmaking of U.S. business

o

Real estate transactions – close proximity to USG military or sensitive facilities,
or within/will faction as a sea or airport

o

Changes in foreign investor’s rights

o

Transactions designed to circumvent or evade CFIUS

________
* Compare to Qualcomm / Broadcom
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2018 Update on Chinese Investment in U.S. Trends

Growth vs. investment value in 2017

The Rhodium Group, https://rhg.com/research/two-way-street-2018-updateus-china-direct-investment-trends/
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FIRRMA Introduced Some Procedural Changes As Well
➢ Extended Review Times
o

45 + 45 + 15 – official review cycle – effective
➢

o

Additional time from pre-filing to formal filing to acceptance – some welcome codification

Mandatory declarations – 45 days before closing

➢ Filing Fees
o

$300,000 or 1% of value of the deal – CFIUS to determine

o

Delayed implementation

➢ FIRRMA Pilot Programs –
o

Nov. 10, 2018 – critical technologies

o

there will be more pilot programs – critical infrastructure, sensitive information, real estate

➢ Funding
o

From special appropriations, filing fees, penalties

o

CFIUS own estimate – expects approximately 1,000 filings per year under new regime

➢ Monitoring
o

CFIUS to monitor actively foreign acquisitions – can initiate a review on its own
16

Covered Transactions in the Real Estate Context
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Real Estate National Security Risks
Ralls Corporation
• In 2012, the Chinese-owned Ralls Corporation purchased four U.S. wind farm companies in Oregon whose
assets included a project site near a U.S. Navy base that trained pilots of drone aircraft.
• After the U.S. Navy expressed concerns, CFIUS contacted Ralls and suggested it file a notice. It did so in
June 2012, and on September 28, 2012, President Obama issued an order requiring Ralls to remove
everything from the sites within 14 days (including the concrete bases it had installed for its wind
turbines) and divest the projects within 90 days. The order also blocked the future use of any turbines
made by a Chinese manufacturer tied to the Ralls owners at the project sites, and blocked sale of the
projects to any third party unless the buyer agreed to comply with the same conditions.
• Ralls filed suit against CFIUS alleging a lack of due process on the ground that it had not had an
opportunity to see and rebut the evidence on which CFIUS relied to make its findings regarding the
threats to national security. Ralls ultimately won a partial victory in the D.C. Circuit, forcing CFIUS back to
the negotiating table and to reveal additional information regarding its decision-making process, but the
court did not question whether the President's decision should be subject to judicial review, nor did it
substantively address the Committee's determination regarding national security.
• The Committee and Ralls reached a settlement in October 2015, the terms of which were not disclosed.
• Prior to Ralls, most foreign acquirers would not have assessed that there were national security concerns
arising from the proximity to restricted U.S. Navy airspace.
Ralls is the only known CFIUS lawsuit.

Gibson Dunn
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Real Estate National Security Risks
Dubai Ports
• In 2005, DP World (“DPW”), a state-owned company in the United Arab Emirates, sought CFIUS approval
for its acquisition of the Peninsular and Oriental Steam Navigation Company (“P&O”), a British firm that
operated in a number of U.S. ports under the terms of multiple leases.
• In December 2005, Coast Guard intelligence officials raised the possibility of significant security risks
associated with the management of some U.S. port operations by DPW, stating in a report that broad
intelligence gaps prevented them from assessing the risks.
• Although CFIUS approved the transfer of leases from P&O to DPW, it came under significant scrutiny by
members of Congress. President George Bush argued vigorously for the approval of the deal, claiming that
the delay sends the wrong message to U.S. allies. Legislation was introduced to the United States
Congress to delay the sale.
• On March 8, 2006 a House of Representatives panel voted 62–2 to block the DPW deal, and amendments
to a senate bill to block the deal were also proposed. On March 9, 2006, DPW released a statement
saying they would turn over operation of U.S. ports to a U.S. entity. DPW eventually sold P&O's American
operations to American International Group's asset management division, Global Investment Group, for
an undisclosed sum.
The Dubai Ports case placed CFIUS review procedures under intense scrutiny, and ultimately led to the
passage of the Foreign Investment and National Security Act of 2007 (“FINSA”), which broadened the
definition of national security and provided for greater congressional oversight.

Gibson Dunn
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Real Estate National Security Risks
Cosco and the Long Beach Terminal
• On July 25, 2017, Cosco Shipping Holdings Co., Ltd. (“Cosco”) an international ocean container shipping
company incorporated in China, filed a regulatory announcement on the Hong Kong Stock Exchange
stating that its proposed tender to acquire the outstanding shares of Hong Kong-based ocean container
shipping company Orient Overseas International Ltd. (“OOIL”) was contingent on CFIUS approval.
• OOIL held a long-term concession for the operation of a large container terminal in Long Beach, California,
which triggered the Committee's review. OOIL had been operating Long Beach's Middle Harbor Terminal
under a 40-year lease that started in 2012.
• Cosco executives met with CFIUS officials in late April 2018 and proposed to divest or carve out the Long
Beach terminal to satisfy U.S. national security concerns.
• Cosco signed an agreement with CFIUS on July 6, 2018, to dispose of the Long Beach facility to a third
party. Under the terms of that agreement, ownership of the Long Beach terminal was to be transferred to
a trust whose principal trustee is an independent U.S. citizen.
The CFIUS scrutiny of the 2018 OOIL deal underlines the manner in
which U.S. government national security threat assessments have
evolved. In the 1990s, members of Congress had raised security
concerns about a plan to build a container terminal at a closed naval
station and lease it to Cosco. A review by CFIUS at the time found “no
credible evidence” that Cosco, which had been operating at the port
since 1981, could threaten the United States.

Gibson Dunn
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Real Estate National Security Risks
Waldorf Astoria
• In February 2015, CFIUS approved the purchase by Chinese insurance company Anbag Insurance Group
Co. Ltd. of the iconic Waldorf Astoria from Hilton Worldwide.
• CFIUS approval came four months after the deal was announced, the largest single-asset hotel transaction
in U.S. history.
• The Waldorf Astoria holds the official residence for the U.S. ambassador to the United Nations, and is a
frequent gathering place for high profile political and diplomatic meetings. The hotel also hosts many
senior U.S. and foreign government officials.
• Under the terms of the deal, Hilton Worldwide has the right to manage the property as a Waldorf Astoriabranded property for 100 years.

Gibson Dunn
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FIRRMA: Summary of Key Developments
Real Estate Transactions
• FIRRMA provides CFIUS with authority to review real estate transactions—including leases, sales, and
concessions—involving air or maritime ports or in close proximity to sensitive U.S. government facilities.
This codifies many of the practices that emerged after the Ralls and Dubai Port cases.
Other Developments
•

FIRRMA extended the Committee's initial review period from 30 to 45 days, and authorizes CFIUS to
extend the subsequent 45-day investigation phase by 15 days “in extraordinary circumstances.”

•

FIRRMA makes filing with the Committee mandatory in certain circumstances, but provides the
Committee the authority to set the precise criteria for required filings. To date, the mandatory filing
requirement has been imposed with respect to critical technology investments in specified industries.

•

FIRRMA also imposes a filing fee, but again authorizes the Committee to shape this requirement in
implementing regulations.

•

FIRRMA expands the scope of transactions subject to the Committee's review by granting CFIUS the
authority to examine the national security implications of a foreign acquirer's non-controlling
investments in U.S. businesses that deal with critical infrastructure, critical technology, or the sensitive
personal data of U.S. citizens. FIRRMA provided a carve out for indirect investments through investment
funds in such circumstances.

Gibson Dunn
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FIRRMA: Real Estate Transactions
FIRRMA authorizes CFIUS to review the purchase or lease by, or
concessions to, a foreign company of U.S. real estate that is:
a. “located within or will function as part of, an air or maritime port;”
b. “in close proximity to a U.S. military installation or another facility or
property of the United States government that is sensitive for reasons
relating to national security;”
c.

“could reasonably provide the foreign person the ability to collect
intelligence on activities being conducted at such an installation,
facility or property;”

d. “could otherwise expose national security activities at such an
installation, facility, or property to the risk of foreign surveillance;”
and
e. “meets such other criteria as the Committee prescribes by regulation,
except that such criteria may not expand the categories of real estate
to which this clause applies” beyond the categories described above.

FIRRMA authorizes CFIUS to
implement regulations
regarding:
✓ “Close Proximity”
✓ Foreign Person

Limitations:
✓ FIRRMA exempts the
purchase of any “single
housing unit” as well as real
estate in “urbanized areas”
as defined by the U.S.
Census Bureau, except as
otherwise prescribed by the
Committee in regulations in
consultation with the
Defense Department.

Gibson Dunn
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FIRRMA: Real Estate Transactions

“Close Proximity”
•

FIRRMA effectively codifies the Committee's standard practice—since Ralls—of examining the proximity
of a physical property to any sensitive military or U.S. government facility.

•

The legislation also specifies that the Committee shall prescribe regulations to ensure that the term
“close proximity” “refers only to a distance or distances within which the purchase, lease or concession
of real estate could pose a national security risk” in connection to a U.S. government facility.

•

The current practice is to assess risks posed by facilities within a 75-mile radius.

•

Frequently Asked Questions (“FAQs”) set forth by the U.S. Department of the Treasury indicate that
further regulations may take up to 18 months to take effect.

Gibson Dunn
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FIRRMA: Real Estate Transactions

“Foreign Person”
•

FIRRMA grants the Committee authority to prescribe regulations that further define the term “foreign
person” for purposes of such transactions.

•

As written, the Committee would appear to have jurisdiction over any real estate transaction described
in the prior slide, even if the foreign person is only a passive, minority investor.

•

FIRRMA grants the Committee the authority to limit the transactions subject to its review by providing
that it “shall specify criteria to limit the application of such clauses to the investments of certain
categories of foreign persons,” and that such criteria shall take into consideration “how a foreign person
is connected to a foreign country or foreign government, and whether the connection may affect the
national security of the United States.”

•

We expect such guidance to consider the extent to which foreign persons from countries with a
heightened security risk—in particular, China—would have control or physical access to such properties.

Gibson Dunn
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III. Impact on Investments in U.S. Real
Estate
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Expanded Scope of CFIUS Jurisdiction: Real Estate
➢ Purchase by, lease by, or concession to, a foreign person;
➢ of private or public estate that is located in the U.S.;

➢ Is located
i.

within, or will function as part of, an air or maritime port; or

ii.

in close proximity to a U.S. military installation or another sensitive USG facility
or property

➢ Could reasonably provide the foreign person the ability to collect intelligence or
otherwise expose national security activities to the risk of foreign surveillance; and
➢ Meets such other criteria as established by CFIUS regulations –CFIUS has been
moving from “control” to “influence”
➢ Exceptions: single housing unit, “urbanized areas” (Census/CFIUS)
➢ Expanded Jurisdiction

o

Ongoing concerns: Dubai Ports, Ralls Corporation, Waldorf Astoria, COSCO

o

Undeveloped land – CFIUS an activist (“will function as”)*

________
* Compare to Qualcomm / Broadcom
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How to Recognize a CFIUS Transaction?
» Factors to consider:
˗
˗

Foreign acquirer / investor
Lease building that houses offices / assets of
•
•
•
•

˗
˗
˗

U.S. Government – federal and state agencies (e.g., DOJ, FBI, police precinct, court houses)
High tech company
Government contractor (defense or other) (e.g., data processing center)
Unique product or sole source provider to the government

Sizeable market share
Infrastructure project: rights to a port, highway, energy assets (e.g., airport terminal
redevelopment)
Located in close proximity to a facility of particular interest to the U.S. Government (e.g., where
ground tests conducted)

» Key inquiry:
˗

National Security / Critical Infrastructure / Critical Technologies

» Recent Cases re Close Proximity
˗
˗
˗
˗

Ralls Corporation
Waldorf Astoria
COSCO
HNA Manhattan Skyscraper
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Who is Affected?
➢Real estate developers
➢Leasing companies
➢Building manager
➢Real estate investment funds that include foreign
investors
➢Lenders
➢Buyers and sellers generally – an M&A might be of
interest to CFIUS simply because of the business
location (Ralls)
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What is at Risk?
➢ Lose the investment – forced divestiture
➢ Sell at a discount – usually to a CFIUS pre-approved U.S. buyer
➢ Financial losses
o Loss of revenue
o Inability to repay loan

➢ Pay for all the expenses associated with divestiture (Ralls,
COSCO, Manhattan Skyscraper)
➢ Pay a penalty
o New CFIUS regulations expected by Feb. 2020
o Could be up to the value of transaction
o Unclear who pays the penalty

➢ Reputational risk
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What Does This All Mean?
o Chilling effect:

o Chinese investment has already slumped (by approximately 95% year-onyear) – political environment in both countries at play
o “Safe” investments
o Traditional allies – UK, Canada, France
o Focus on pre-closing due diligence – all parties to a transaction
o Contractual mechanisms to hedge the risk
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Due Diligence
➢ Due diligence – both seller/buyer/lender
➢ Initial analysis whether the real estate would be of concern if sold to a foreign
person
➢ Real estate interpreted broadly – both ongoing concerns and undeveloped
land, and businesses located in close proximity to sensitive assets
➢ Understanding the buyer’s ownership structure
o

Foreign entity / foreign owned or controlled

o

Which jurisdiction

o

Who exercises control over decisions of acquiring/leasing entity?

o

If an investment fund
o

where is the Manager / General Partner incorporated

o

Is foreign ownership only through Limited Partner subscriptions

o

Are there any rights outside of negative minority shareholder protections that LPs
enjoy
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Strategies to Mitigate the Risk
➢ Driven by who bears the risk – will the party have continued involvement postclosing?
➢ Real Estate Investment Funds
➢ Screen investors at the subscription phase if the fund plans to invest in:
➢ Office buildings in densely populated areas
➢ Buildings that are typically leased to the U.S. Government (federal or state)
➢ Buildings leased to U.S. government contractors

➢ Ensure foreign money comes in in the form of passive investment, no control over
management or day-to-day operation of the Fund/its portfolios – fund formation
documents
➢ Buyers/Lessees/Financial Institution financing a transaction

➢ Make CFIUS approval a condition precedent
➢ Other mechanisms in the agreement – who bears costs if unwinding ordered
(money in escrow?)
➢ Seller/Lessor
➢ Negotiate a CFIUS breakup fee
34

A Trending Foreign Investment Structure

Best Practices for Fund Formation
• Fund should be formed in the
U.S.
• General Partner must be a U.S.
entity owned and controlled by
U.S. nationals
• Foreign investors must be
passive. (Reflected in operating
or management agreements for
Funds.)
• Managers should be U.S. citizens
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What Does This All Mean in Practice?
➢ If you have a foreign investor, you need to determine whether a mandatory filing is
required
➢ Currently, mandatory filing only for investments in critical technologies
➢ New Pilot Programs expected – monitor CFIUS activity (both new programs/regulations and
current cases)

➢ A CFIUS review and approval is the only safe harbor – will affect timing of the
transaction
➢ CFIUS can initiate a review on its own

➢ Purely passive investments through limited partner subscriptions in U.S.-based and
controlled investment funds – specifically excluded in current CFIUS regulation, and
FIRRMA provisions re minority investments in critical technologies (see previous slide)
➢ Keep current on the White House – CFIUS acts by consensus; decision made at a high
political level – the administration’s rhetoric and mood will provide guidance on the
likelihood of success
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CFIUS Filing Timeline
Time

Phase

As early in transaction
lifecycle as possible

Due Diligence
•
Address CFIUS issues in Purchase Agreement

1 to 4 weeks +

Prepare Notice
•
depends on how quickly parties gather relevant information

10 business days +

Pre-filing
•
Unwritten practice: file a complete draft with CFIUS at least a week before
planned formal filing
•
CFIUS used to ask for 5 business days
•
Current practice ~ 10 days
•
Incorporate responses to additional questions received from CFIUS

10 business days

Formal Filing and Acceptance of Notice
•
CFIUS might delay acceptance if additional information needed

45 calendar days

Initial Review
•
Review can be completed in this phase (traditionally, ~ 50% of cases)

45 calendar days

Follow-up Investigation
•
If more time needed to resolve issues / develop a mitigation plan

15 calendar days

Investigation Extension
•
In extraordinary circumstances

15 calendar days

Presidential Action
•
Very rare

➢ If unresolved issues, CFIUS may request that parties withdraw and refile; a new 45+45+15 day cycle starts
37

Antonia Tzinova
Antonia I. Tzinova is a partner in Holland & Knight's Washington, D.C.,
office. Ms. Tzinova practices in the areas of international trade, foreign
direct investment and industrial security. She advises on defense and
high-technology exports; U.S. trade embargoes and economic sanctions;
and customs matters. She regularly represents clients before the
Committee on Foreign Investment in the United States (CFIUS) and
advises on measures to mitigate Foreign Ownership, Control, or Influence
(FOCI) in cross border mergers and acquisitions of U.S. government and
defense contractors. She counsels foreign investors on structuring
investments in the defense, high-tech and critical infrastructure sectors of
the U.S. economy.

Read more: https://www.hklaw.com/antonia-tzinova/
» Antonia Tzinova
» Partner
»

202.419.2661

»

Antonia.Tzinova@hklaw.com

» Washington, D.C.

Practice
• CFIUS and Industrial
Security
• International Trade
• Mergers and
Acquisitions

Education
•
•

The George Washington
University Law School,
J.D., with honors
Sofia University Law
School (Bulgaria), Jurist
and Masters in Law
(J.D./LL.M. equivalent),
International Law and
International Affairs

Bar Admission

• District of Columbia
• Maryland

38

