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FMLA Leave for Workers
With Chronic Illness:
Verifying Medical Treatment, Avoiding Abuse

Objectives
• Understand chronic illnesses under the FMLA
• Manage FMLA intermittent leaves
• Understand certification process to include
verifying continuing medical treatment
• Implement strategies for reducing abuse

• Recent court decisions regarding FMLA chronic
illnesses
• Practical scenarios and best practices for employers

• Questions and answers
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FMLA: Intermittent Leave Basics
• CAUTION: Always check for applicable state or
local law. Applicable state or local laws may be
more restrictive and/or have different
requirements: California,
Connecticut, Hawaii, Maine,
Minnesota, New Jersey,
Oregon, Rhode Island,
Vermont, Washington,
Wisconsin, and the
District of Columbia.
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FMLA: Overview
• Who is eligible?
•

An employee who:
•

Has been employed for at least 12 months (within past
seven years if rehired); and

•

Has worked at least 1,250 hours during the 12 months
prior to the start of the leave; and

•

Works at worksite with 50 or more employees within a
75-mile radius

•

Special rules for temporary employees

• If employee is not eligible, deny FMLA in writing
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FMLA: Overview
• Eligible employees may take FMLA leave for any of the
following reasons:
•

The employee’s own “serious health condition” (medical leave);

•

To care for a spouse, son, daughter, or parent with a serious
health condition (family leave);

•

For the birth or adoption or foster care placement of a child
(family leave) so long as the leave starts within 12 months of
the birth/adoption;

•

For certain military exigencies (qualifying exigency leave); and

•

To care for a spouse, son, daughter, parent, or next of kin who
is a covered servicemember or veteran (military caregiver
leave).
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The Basics
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Intermittent Leave Under the FMLA
The FMLA guarantees qualified employees up to 12
weeks of unpaid, medically necessary leave within a
one-year period.
When medically necessary, leave under the FMLA must
be granted on a part-time or intermittent basis.
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Intermittent or reduced-schedule leave is FMLA leave
• an employee takes in blocks of time
• from an hour or more to several weeks
• that are less than the full amount of the
employee’s total entitlement.
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If an employee needs intermittent
leave or a reduced leave schedule for
planned medical treatment, the
employee must make a reasonable
effort to schedule the treatment in a
way that does not cause undue
disruption to the employer’s
operations.
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However, the FMLA permits intermittent leave "for
absences where the employee . . . is incapacitated or
unable to perform the essential functions of the
position because of a chronic serious health condition
even if he or she does not receive treatment by a
health care provider.“
29 C.F.R. § 825.202(b)(2)

14

An employee can request intermittent leave for
number of reasons, including the employee’s own
chronic, serious health condition.
Employer consent is not required for an eligible
employee’s intermittent or reduced-schedule leave
that is medically necessary.
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Chronic Health Conditions
Definitions/Criteria
FMLA regulations provide that to be considered
chronic, a condition must:

1. Require periodic visits (at least twice a year)
for treatment by a health care provider.
2. Continue over an extended period of time.
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3. Cause episodic periods of incapacity.
4. The condition must be certifiable.
5. The employee must have visited a health
care provider twice within the year leading
up to the certification.
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Therefore, if the employee’s FMLA documentation fails
to list two treatment dates within the previous 12month period, and the employee is unable to
otherwise provide documentation of two visits, FMLA
leave can be denied.
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Verifying Continuing Treatment
for FMLA Leave
•

What documentation must be provided by workers
taking leave for a chronic illness?

•

Key form is DOL Certification of Health Care Provider
for Employee’s Serious Health Condition (WH-380-E
Revised May 2015 but in use until 8-31-21). See
Appendix.

•

Key information the employer should focus on if using
Department of Labor’s Wage and Hour Division forms:
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Verifying Continuing Treatment
for FMLA Leave continued
― WH-380 E, Part A , No. 1, Probable duration of condition.
•

Does the Health Care Provider (HCP) response support
a continuing chronic condition?

― Part A, No. 3, Is the employee unable to perform any job
functions due to the condition, if so, what job functions?
•

Analyze this response as to essential job functions.

― Part A, No. 4, other relevant medical facts.
•

Has the HCP identified any other information relevant
to a chronic condition?
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Verifying Continuing Treatment
for FMLA Leave continued
Part B - Amount of Leave Needed.
•

No. 5 - will employee be incapacitated for a single
continuous period of time?
― Examine if this response is inconsistent with a
request for intermittent leave

•

No. 7 - will the SHC cause episodic flare-ups
periodically preventing the employee from performing
his/her job functions?
― Again, is the response consistent with a need for
intermittent FMLA and/or a chronic condition?
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Verifying Continuing Treatment
for FMLA Leave continued
Part B - Amount of Leave Needed continued.
• Based on patient’s medical history, estimate the
frequency of flare ups and duration of related
incapacity
― Practice Point– employer right to seek new
certification if significant change in frequency
or duration of flare ups and incapacity

22

Verifying Continuing Treatment
for FMLA Leave continued
Part B - Amount of Leave Needed continued.
• If any additional information is provided by the HCP,
review it closely – it could change how you must or
may address the FMLA request.
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FMLA Medical Certifications
• Best practices: Use DOL certification forms
• Require employee to complete medical
certification forms:
•

When the need for leave first arises

•

Every leave year when the leave lasts beyond a single
leave year (this also offers an opportunity for another
second opinion)

•

Every time the reason for leave changes

•

Every time there is a request for an extension of leave
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FMLA: Medical Certifications
What do we do when an employee won’t comply with medical
information requests?
•

•

•

•

Make sure you give the employee the form as soon as you have
knowledge about the need for leave
Employee has 15 calendar days after receipt of the medical
certification to submit the information – but, if the employee is
making good faith efforts to submit the information, the
employer must allow extra time ****
We need to advise the employee if they have submitted incomplete
(entries left blank) or insufficient (vague, ambiguous, nonresponsive) information. Employee has 7 calendar days to complete
and return the corrected form
If the form is not submitted on a timely basis, we can deny the
request for FMLA leave
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FMLA Medical Certifications
• Insist that employees complete certification forms
annually when the leave lasts beyond a single leave
year

• Ensure certifications are timely
• If employer has provided clear and appropriate
notice of the 15 days and consequences for failing
to meet the deadline, may delay or deny leave
•

Practical implications
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FMLA: Medical Certifications
•

Determine if Certification is Complete and Sufficient
•

Does it establish the existence of a serious health condition of employee or
family member, a qualifying exigency, or a need for military caregiver leave?

•

Is it complete, legible, and internally consistent?

•

Obtain clarification if uncertain whether the leave qualifies
•

Employer’s leave coordinator/HR can directly contact health care providers, in
compliance with HIPAA, for purposes of determining the authenticity or for
clarification of the certification (often need HIPAA release from employee in order
for healthcare provider to talk with employer representative)

•

Example: Incomplete medical description in paragraph 4 of the form: “pain in
shoulder”

•

For incomplete certifications, employee must be informed in writing of
deficiency and given 7 calendar days to cure

•

Consider whether a second opinion is appropriate
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FMLA: Medical Certifications
• What is not a serious health condition?
•
•

•

The FMLA regulations include a list of conditions that “ordinarily” are
not serious health conditions.
Common cold, the flu, ear aches, upset stomach, minor ulcers,
headaches other than migraine, routine dental or orthodontia problems,
periodontal disease, etc.

Best practices when considering whether a condition is a “serious
health condition
•

Don’t be distracted by the name of a condition or how serious (or not
serious) it sounds

•

Look at the particular facts and determine whether the employee’s
absence meets one of the FMLA criteria for a “serious health condition”

•

Remember, even minor conditions (including without limitation the
conditions listed above) can evolve into serious health conditions
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Analysis of recent court decisions regarding
FMLA leave for chronic illnesses
• Graham v. BlueCross BlueShield of Tennessee, Inc.,
521 F. App'x 419, 422 (6th Cir. 2013)
• One court has described intermittent leave as “a
series of absences, separated by days during which
the employee is at work, but all of which are taken
for the same medical reason, subject to the same
notice, and taken during the same twelve month
period.”
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Watkins v. Blind & Vision Rehab. Servs. of
Pittsburgh, No. 2:16CV01850, 2018 WL 4491162,
at *5 (W.D. Pa. Sept. 19, 2018)
• To qualify for intermittent leave, the employee
must be seen by a health care provider “at least
twice a year”

• The period to consider for the two visits is the one
year period prior to the time the employee needs
FMLA leave for the chronic condition.
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• There was no evidence that plaintiff had visited a
physician in the year prior entitling her to FMLA as a
result of a mental health condition.

• She argued that she had seen a walk-in clinic
physician when she felt its was necessary, but
admitted she was not sure how many times.
• Held: Plaintiff was not entitled to FMLA protections
where a condition qualifies for FMLA leave at the
time leave is requested.
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FMLA – Abuse Spotting
• Stacking FMLA leave with scheduled vacation
days or scheduled days off

• Evidence that employee is doing activities that
seemingly violate medical restrictions
• Excessive time off

• Leave taken on Fridays or Mondays
• Leave taken in connection with holidays
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FMLA: Medical Certifications
•

Scrutinize medical certification to make sure employee has a
Serious Health Condition:
•

Inpatient care (e.g., hospitalization for gall bladder surgery)

•

Continuing treatment
•

Absence of more than 3 consecutive days due to a condition that requires 2 or
more treatments by a health care provider or that requires 1 treatment by a
health care provider and a regiment of continuing treatment (e.g.,
prescription). The two visits must occur within 30 days of the beginning of
the period of incapacity and the first visit must occur within 7 days of the
first day of incapacity

•

Pregnancy or prenatal care

•

Chronic conditions which require at least 2 visits per year and continue over
an extended period of time (e.g., asthma, diabetes, epilepsy)

•

Permanent or long-term conditions (e.g., Alzheimer’s)

•

Conditions requiring multiple treatments by a health care provider
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FMLA: Medical Certifications
• Continuing treatment does not include:
•

Taking over-the-counter medicines

•

Bed rest, drinking fluids, exercise

•

Similar activities that can be undertaken without a
visit to a health care provider
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FMLA – News You Can Use
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FMLA – News You Can Use
Before we decide to terminate based on fraud,
- conduct a thorough investigation (e.g., surveillance, talk
to co-workers),
- review the medical documentation,
- in appropriate cases, have a medical expert review the
information; and
- give the employee a chance to tell his/her side of the
story

36
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FMLA: Recertification
• Re-certification:
•

Why recertify? Circumstances change

•

Frequency and duration change

•

At the end of the duration of the leave or every 30 days,
whichever is longer

•

No matter the duration, every six months in connection
with an absence

•

If there is a pattern of suspicious absences or if the
frequency and duration of leave taken is inconsistent with
the medical certification
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FMLA: Recertifications
•

When we ask for recertification, we can ask the health care provided to
analyze the employee’s absence record compared to the need for leave. For
example:

•

Mary Smith is currently employed by Good Co. in the position of [insert title].
A current job description of the [insert position] is attached for your
information.
Mary is currently certified for leave under the FMLA based upon a medical certification form submitted
by your office on [date]. This [date] medical certification form indicates that due to [insert employee’s
condition] we should expect that she may need to be absent from work [insert frequency of leave, i.e.,
1-2 times per week, 4 hrs per day]. Since her intermittent FMLA request was approved 5 months ago on
May 1, 2019, Jane has used intermittent leave on 67 occasions as follows: [Insert details of absences]
Because Ms. Smith’s number and frequency [pattern] of absences is inconsistent with the information set
forth in the certification form you provided us, we are asking you to recertify Ms. Smith’s need for
intermittent leave, including the frequency and duration of the leave. We are enclosing a new
Certification of Health Care Provider for Employee’s Serous Health Condition form for this purpose,
which you should complete and return to us within fifteen (15) days after you receive it.
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FMLA: Second Opinion Process
•

Alternative option for questioning the certification form:
The Employer may, at its own expense, require the
Employee to obtain a second medical certification.

•

Employer may choose health care provider for the
second opinion, except that Employer may not regularly
use the services of the health care provider.

•

If the opinions of health care providers differ, Employer
may require the Employee to obtain certification from a
third health care provider, again at the Employer's
expense.
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FMLA: Second Opinion Process
• This third opinion shall be final and binding. The
third health care provider must be approved jointly
by the Employer and the Employee.

• Sometimes useful if healthcare provider is not an
MD.
• Cannot use this process after designation has been
made or for recertification.
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FMLA: Transfers to Alternate Positions
• Temporary transfers – can transfer employees
needing foreseeable FMLA leaves to alternate
positions (pay and benefits must be the same,
duties can differ). Can’t require light duty to avoid
permitting employee to take FMLA leave
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FMLA: Intermittent Leave Strategies
• Require employee to cure deficiencies.
• Contact health-care provider if information looks
suspicious.
• Request a second opinion when you encounter
conflicting information.
• Re-certify if the leave exceeds frequency or
duration.
• Understand reason for FMLA when employee has
multiple approved FMLA.
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FMLA: Intermittent Leave Strategies
• Encourage employees to schedule treatments for
medical conditions so as not to disrupt employer’s
operations.

• Perfect attendance awards – such awards can be
denied to employees who exercise FMLA leave (so
long as other employees on non-FMLA leaves of
absence also do not receive such bonuses).
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FMLA: Intermittent Leave Strategies
• Reinstatement – must return employee to same or
equal job with the same or equal pay, benefits and
equivalent terms and conditions of employment
(strict standard).
• Do not retroactively
count leave as
FMLA-covered.
• Prohibit outside
employment – in writing
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FMLA: Intermittent Leave Strategies
• Strictly enforce call-off procedures
– but use common sense!!
• Require complete and sufficient
medical certifications.
• Supervisors and managers must pay
particular attention to abuse.
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FMLA: Employer’s Obligation
Request information when employee calls-in:
•

The employee must:
•

Reference the qualifying reason or reference
the need for “FMLA”

•

Employees with FMLA-approved leave for
multiple reasons/conditions, can be required
to identify the specific reason/condition for
which FMLA leave is being taken

•

“I am sick” is not enough
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FMLA Intermittent Leave Management
Enforce Call-in Requirements
•

Absent unusual circumstances, an employee is required to comply with
an employer’s usual notice and procedural requirements for calling in
absences and requesting leave. So,

•

If a call-in policy requires an employee to call in at least one hour
before the shift starts to report an absence and the employee fails
to do so, the employer can discipline the employee

•

But note, an employee who has been certified for continuous leave
may generally not be required to call in daily
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FMLA: Defense Strategies
• Track FMLA Used and Notify Employee of Usage
•

Record all FMLA absences subtracting from the 12 weeks of FMLA the
employee gets each year

•

Employees should be told, in writing, whenever their absences are
being counted as FMLA

•

Employees should be informed when FMLA is exhausted

•

After the employee exhausts his or her 12 (or 26) weeks of FMLA
leave in the leave year, further absences are treated as regular
absences under the attendance policy, subject to protection by the
ADA and/or WC laws.

48

FMLA: Defense strategies
• Employee Absences
•

FMLA absences may not be counted against an employee

•

Employees may not be disciplined for absences covered
by the FMLA
•

•

BUT employees may, in some cases, be disciplined for
failure to comply with reasonable call-in/notice
requirements

FMLA absences cannot be considered in evaluating
performance or attendance
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FMLA: Defense strategies
•

Best Practices When Considering
Discipline/Discharge for Absenteeism
•

Before discharging an employee
for attendance related reasons,
double check to make sure none
of the absences are FMLA
protected

•

If unsure whether absence is
FMLA protected, best practice is
to exclude it from consideration
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FMLA: Tricky Applications
Multiple Caretakers
• The employee does not need to be the only available caregiver
Visitation
• Pure visitation does not constitute “caring for” sufficient to justify
FMLA. But, psychological care does justify FMLA. Tough line to
prove for employer
Vacationing with Sick Family Member
• Is the employee providing care on the trip? “So long as the
employee provides ‘care’ to the family member, where the care
takes place has no bearing on whether the employee received
FMLA protection”
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FMLA Defense Strategies
Negative remarks about the FMLA

• As in all employment-related lawsuits, we try to win an FMLA
lawsuit on summary judgment (i.e., getting the judge to rule
in our favor before it ever goes to trial)
• Our own bad conduct when it comes to FMLA will almost
always prevent summary judgment
• Harassment of an employee by a manager for taking
leave
• Negative comments about FMLA rights (Corbin v.
Navicent, MD Ga., 2017)
• Suggestions that the employee should not take the leave
• Negative comments on a performance review about the
amount of FMLA the employee has used
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FMLA Defense Strategies
•

Examples from recent cases:
• Supervisor saying “there are too many sick people here” and
“why don’t you just resign and save us the trouble”

• Supervisor saying it is “inconvenient” to take FMLA right now
• Supervisor visiting sick employees at home to “check” on them
and encourage them to return to work
• Putting a high performer on a PIP immediately after she returned
from FMLA leave
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FMLA: Defense strategies
• Don’t forget “incapacity”
•

An employee must be incapacitated to be eligible for
FMLA leave for his or her own serious health condition

•

See Jones v. C&D Techs, Inc., (7th Cir. 2012):
Employee must be incapacitated at the time of the
absence – otherwise, the absence is not FMLA
protected. In Jones, an employee was approved for
intermittent FMLA leave for periodic visits with
physician to treat back and leg pain and anxiety.
Employee had appointment with back specialist in the
afternoon. Absence in the morning was not FMLA
protected
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Defense Strategies
Terminating an employee based on “honest belief” of fraud
•
•

In general, employer can terminate based on honest
belief employee is committing fraud
Tillman v. Ohio Bell (6th Cir. 2013): Plaintiff has been on
intermittent leave for back condition for several years.
Employer noticed most absences occurred on Fridays,
Mondays, and days surrounding holidays. Employer hired
investigator who observed the employee doing errands,
working in his yard, bending, lifting pieces of wood.
Employer’s doctor watched video and concluded the
employee’s activities were inconsistent with his alleged
FMLA condition. Court upheld termination based on
employer’s honest belief the employee was able to work.
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Defense Strategies
• Before we decide to terminate based on fraud:
a) conduct a thorough investigation (e.g., surveillance, talk to
co-workers),

b) review the medical documentation,
c) in appropriate cases, have a
medical expert review the
information; and
d) give the employee a chance
to tell his/her side of the story
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FMLA Defense Strategies
• Use the employer’s right to run vacation/paid sick
leave concurrent with FMLA
• Enforce call-in rules
• Get/pay for second opinions at the time of the
original certification or the annual certification
• Investigate (and possibly conduct proper
surveillance) when you suspect fraud
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FMLA Defense Strategies
• Have the employee sign a personal certification.
For example:
ACKNOWLEDGMENT OF ABSENCE
I, __________, certify that my absence on _______ was due to the reason stated in the
FMLA Medical Certification form that I submitted to the Company on [date] in connection
with my Family/Medical leave or for [insert reason for absence due to illness] I stated to
[insert to whom reason for absence due to illness was stated]. I understand that any
absences taken due to the serious health condition set forth in the Medical Certification will
be counted against my leave entitlement under the Family and Medical Leave Act and
Company policies. I also understand that providing false or misleading information about
my absence will result in disciplinary action, up to and including immediate termination.
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Effective investigations
• Surveillance – Factors to Consider
•

Type of medical condition

•

Length of absence

•

Costs

•

Use only in egregious
cases of possible fraud

•

Social networking sites

•

Investigation is key!!
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FMLA – Defending Claims
•

Retaliation Cases
Terminated the same day after 15 years with employer!
(Bryant v. U.S. Bank, ED Mo. 2017) – terminated while
leaving to see her mother in the emergency room → $$$$
-

Five weeks may not create an inference of
retaliation (Wevodau v. Pennsylvania (MD Pa, 2017)

-

Murphy v. McLane Eastern (MD Pa., 2017) (Good
employee – Defendant’s history of terminating
employees who exercised FMLA)
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FMLA Intermittent Leave Example #1
• Jane, an administrative assistant, has been approved for FMLA
leave for her depression and anxiety. Her psychologist has
completed a medical certification for Jane that indicates that
Jane may be off work for 1-2 days per month when she feels
particularly depressed. She often calls in on the morning of the
absence, or waits until the next day before reporting that the
absence was FMLA related. You have noticed that Jane often
calls-in on either a Friday or a Monday in connection with a
long weekend. The medical certification indicates that this is a
lifelong condition.
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FMLA Intermittent Leave Example
• What can you do to manage Jane’s leave
proactively?
• Require Jane to sign an acknowledgement that
she is taking FMLA leave on these occasions
• Ask her about her medical condition and need
for leave – is leave medically necessary?
• Enforce a reasonable call-off policy
• Seek recertification, possibly a second opinion
• Send a letter to health care provider with copy
of attendance history
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FMLA Intermittent Leave Example #2
• Mike has dialysis that requires him to be absent
once a week for three hours to attend treatment.
His supervisor approved his intermittent leave
request form for every
Wednesday morning.
Mike’s file contains
absence slips but no
accompanying medical
certification. Mike is a
critical member of the
production process.
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FMLA Intermittent Leave Example
• Employers should
request and process
medical certification
forms and require the
employee to
reschedule their
appointments so as
not to disrupt the
employer’s business,
if possible.
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FMLA Intermittent Leave Example
• Monitor absence patterns
• Exceed frequency and duration?
• Do days off consistently fall on Monday or Friday or
always on a day contiguous with a holiday.
• Periodically recertify, in case conditions have
changed. Employers have the right to recertify
leaves every 6 months.
• Require employee verification
• Require make-up?
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Summary
•

Adopt a policy that permitted dismissal for fraudulent conduct,
including misuse of FMLA;

•

Require employees to provide medical certification for FMLA leave;

•

Analyze patterns of FMLA abuse correlated with weekends, Fridays
and Mondays, and holidays, and advance leave requests;

•

Hire a private investigator to conduct surveillance;

•

Consult with an outside medical professional who reviews the file
and provides an expert opinion concerning the employee’s use of
FMLA leave; and

•

Interview the employee to see if the employee has a credible
explanation.
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Poll Questions

The FMLA and Intermittent Leave
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Question #1:

When an employee requests intermittent FMLA
leave, the employer may require certification
from a health care provider. The employer may
also require a second or third medical opinion at
the employer’s expense.
a. True
b. False

68

Answer: (a). True.
If the employer receives a completed certification
but has reason to doubt that it is valid, the employer
may require the employee to obtain a second
medical certification.
If the second opinion differs from the original
certification, the employer may require the
employee to obtain a third certification from a
healthcare provider selected by both the employee
and employer. The opinion of the third health care
provider is final and must be used by the employer.
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Question #2:

Intermittent FMLA leave cannot be counted
against an employee under a “no-fault”
attendance policy.
a. True
b. False
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Answer: (a). True.
Intermittent FMLA leave cannot be counted
against an employee under a “no-fault”
attendance policy.
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Question #3:

Under the FMLA, an employer may ask
employees seeking intermittent leave to provide
recertification of their serious health condition
and need for leave every 30 days.
a. True
b. False

72

Answer: (a). True-ish.
• In all cases, including cases where the
employee has a chronic condition of
indefinite duration, the employer can always
request a recertification for absences every
six months.
• Otherwise, in general, the employer may
request recertification no more often than
every 30 days and only in connection with
an absence by the employee. 29 C.F.R. §
825.308
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• However, the employer can request
recertification more frequently than every 30
days if:
➢ the employee requests an extension
➢ circumstances change significantly
➢ The employer receives information casting
doubt on the employee’s stated reason for
the absence or its validity
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Exception applicable to all leave, including
intermittent leave :
The employer can seek recertification more
often than every 30 days IF:
Circumstances described by the previous
certification have changed significantly (e.g.,
the duration or frequency of the absence, the
nature or severity of the illness,
complications). 29 CFR 825.308(c)(2).
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Capps v. Mondelez Global, LLC, No. 15-3839,
2017 U.S. App. LEXIS 1593 (Jan. 30, 2017)
• For FMLA retaliation claims, the Third Circuit
held that an employer’s honest belief that
employee-committed misconduct can serve
as a defense to a retaliation claim under the
FMLA.
• The Third Circuit joined the Seventh, Eighth
and Tenth Circuits in providing employers
with such a defense.
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Practice pointers:
• Before a decision is made to terminate,
employers must be sure that there is
supporting evidence of the employer’s
honest belief.

• In this case there was a thorough
investigation of the employee’s absences
along with an opportunity for the employee to
explain and support his actions.
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Yontz v. Dole Fresh Vegetables (S.D. Ohio
10/10/14)
• But, as the Court in Yontz points out, for an
honest mistaken belief to be a true defense,
the employer has to be able to show that it
was a reasonable mistake to make in light of
all of the facts.

• In other words, never rely on the honest
mistaken belief defense as a reason not to
properly look into the issues before making a
decision.
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Scopelliti v. Traditional Home Health and
Hospice, No. 3:18-cv-00040 (M.D. Pa. 2018)
• Plaintiff alleged that she was denied an
intermittent FMLA benefit for her chronic
condition because she was required to use
paid-time off for her doctor’s appointments.

• This, however, did not amount to a denial of
an FMLA benefit. 29 U.S.C. § 2612(d)(2)(B).
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Smith v. AS America, Inc., 829 F. 3d 616 (8th
Cir. 2016).
• The FMLA’s regs allow leave for a chronic
condition even if the employee does not
receive treatment during his/her absence.
• For example, an asthmatic who is unable to
report to work because of an asthma attack
is not required to receive treatment during
the absence. 29 C.F.R. § 825.115(f).
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White v. CSX Corp., Pennsylvania Eastern
District Court, No. 2:18-cv-00884
• Brian White, a Philadelphia employee,
alleges that he was disciplined for keeping
his cell phone with him. It was a precaution
in case his wife – who suffers from a chronic
disease requiring frequent trips to the
hospital – had an emergency.
• CSX had previously granted White
permission to keep a phone with him
because of FMLA, the suit alleges.
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Best practices for employers in handling
intermittent and reduced-schedule leave for
chronic illnesses
• How can
employers
protect
against FMLA
leave abuse
by workers
with chronic
illness?
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Amount and Kind of Leave -- Intermittent
and Reduced Schedule Leave
Focus on the Ground Rules:
• Intermittent Leave is taken in separate blocks of
time due to a single qualifying event
• Reduced Schedule Leave reduces the number of
hours worked per day or per week

• (Note - Available for child care leave only with the
employer’s consent. Not required.)
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Amount and Kind of Leave -- Intermittent
and Reduced Schedule Leave continued
Key Ground Rules to Prevent Abuse:
• Employer may temporarily transfer employee to a
position with equivalent pay and benefits that
better accommodates recurring periods of leave.
• Only time actually taken as intermittent leave can
be charged against FMLA entitlement.
• An employer may dock an exempt employee’s time
for partial days off for intermittent leave without
losing the exempt status.
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FMLA Best Practices for Controlling Chronic
Conditions – Self Audit
•

Are Managers properly trained?

•

How quickly is HR responding to leave requests?

•

Is HR timely notifying employees that leave requests are
granted or denied?

•

Are all policies in place?

•

Does the company have a policy about outside employment?

•

Is the FMLA policy being uniformly applied?

•

Are standard letters and notifications in place?

•

Are employees receiving notice of FMLA rights?

•

Are FMLA posters properly displayed?
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Communicating During Leaves for Chronic
Conditions to Protect Employer Rights
•

Employers SHOULD communicate –
― To provide required information
•

Leave does or does not qualify as FMLA

•

How much time is available/ rules and policies

•

Reinstatement issues

•

Insurance premiums and related issues

•

Consequences of failure to return/ failure to
report

― To communicate expectations and requirements
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Communicating During Leaves
•

An employee’s obligation
― To respond to employer requests – e.g., requiring
call-ins, responding to inquiries re length of leave, if
employee has seen a doctor and other relevant FMLA
information such as a change in serious health
condition
― To report changes in status or return date

― Re-certifications
•

Employee failures on these points may provide the
employer with the right to deny leave or further leave or
possibly affect employment status
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Leave Request – Insufficient Notice Provided to
the Employer in Chronic Condition Case
McQuillen v. PetSmart, Inc., 694 F. App’x 420 (7th Cir. 2017)
•

Plaintiff failed to report to work for two days. On the second day, PetSmart
tried to call McQuillen, Plaintiff’s wife notified Defendant that Plaintiff was
at home intoxicated and unconscious.

•

Plaintiff was subsequently hospitalized and treated for alcoholism, anxiety
and depression. Plaintiff was previously diagnosed with all three conditions
prior to hospitalization but never notified Defendant. The absences took
PetSmart by surprise.

•

Defendant terminated Plaintiff pursuant to Defendant’s attendance policy
requiring termination upon two days of consecutive absence without notice as
constituting job abandonment.

•

Plaintiff filed suit alleging FMLA interference. Plaintiff argued that he was
entitled to FMLA leave for substance abuse treatment and that this leave was
not subject to FMLA notice requirements because he was unconscious on the
days he was absent from work.
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Leave Request – Insufficient Notice Provided to
the Employer
McQuillen v. PetSmart, Inc., 694 F. App’x 420 (7th Cir. 2017), cont’d
•

The 7th Cir. affirmed summary judgment for the Defendant. The court agreed
that Plaintiff was entitled to FMLA leave for substance abuse treatment, but
noted that Plaintiff was not undergoing substance abuse treatment during the
two days of absence that triggered Plaintiff’s termination.

•

The court opined that Plaintiffs anxiety and depression were serious health
conditions under the FMLA; however, the court rejected Plaintiff’s argument
that Plaintiff’s leave was not subject to FMLA notice requirements because
Plaintiff was unconscious. The court held that the chronic nature of Plaintiff’s
conditions made his leave foreseeable and therefore subject to FMLA notice
requirements.
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Return to Work-Job Restoration – Equivalent
Position
Holton v. First Coast Serv. Options, Inc., 703 F. App’x 917 (11th Cir. 2017)
•

Plaintiff requested and Defendant approved FMLA leave for back pain. Upon
return to work Plaintiff provided her supervisor with a letter from her
chiropractor stating she could only work four hour shifts for the next two
weeks.

•

Defendant ultimately approved Plaintiff’s requested reduced schedule after
initially mistakenly requesting documentation from a physician rather than a
chiropractor.

•

Plaintiff failed to return to work. Defendant terminated Plaintiff. Plaintiff
filed suit claiming FMLA interference and ADA discrimination.
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Return to Work-Job Restoration – Equivalent
Position continued
Holton v. First Coast Serv. Options, Inc., 703 F. App’x 917 (11th Cir. 2017)
•

The 11th Cir. affirmed the district court’s dismissal of Plaintiff’s claims.
Regarding Plaintiff’s FMLA claim the court held that under 29 C.F.R. § 825.214
FMLA only entitles an employee to return to the same or equivalent position
with equivalent terms and conditions of employment, and Plaintiff’s reduced
schedule constituted a material alteration to the terms of Plaintiff’s
employment.

•

Regarding Plaintiff’s ADA claim, the court held that Plaintiff failed to show
that she was disabled for purposes of the ADA because Plaintiff provided
insufficient evidence to establish that her back pain substantially limited one
or more major life activities.
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Retaliation and Chronic Conditions
Bertig v. Julia Ribaudo Healthcare Grp., LLC, 2017 U.S. Dist. LEXIS 179978
(M.D. Pa. Oct. 31, 2017)
•

Plaintiff had a history of chronic medical problems, including asthma and
cancer. Plaintiff took FMLA leave in 2012.

•

From 2013-2014, Plaintiff incurred a total of thirteen absences for various
medical issues.

•

Defendant terminated Plaintiff as a result of her chronic absenteeism.
Plaintiff admitted that only two of her thirteen absences were related to her
asthma and/or cancer, I.e., her serious health conditions.

•

The court dismissed Plaintiff’s retaliation claim holding that although Plaintiff
was entitled to FMLA for he asthma and cancer, eleven of Plaintiff’s absences
were unrelated to these conditions and therefore were not considered
protected activity under the FMLA. Defendant was therefore justified in
terminating Plaintiff for chronic absenteeism.
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Retaliation – No Retaliation in Terminating for
Chronic Absenteeism
Elliot-Leach v. New York City Dep’t of
Educ., 710 F. App’x 449 (2d Cir. 2017)
•

Plaintiff was diagnosed with cancer
and subsequently requested FMLA
leave in November 2013.

•

Plaintiff was terminated in late July
2014 for chronic absenteeism.

•

The 2d Cir. affirmed the district court
and dismissed Plaintiff’s claims.

•

The court held that because Plaintiff
had been disciplined for work absences
before requesting FMLA leave,
temporal proximity alone was
insufficient to state a cognizable
retaliation claim.
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Fitness for Duty Certification at End of Leave
Scruggs v. Pulaski Cty., 817 F.3d 1087 (8th Cir. 2016)
•

Summary judgment for employer affirmed where Plaintiff placed on
continuous, rather than intermittent FMLA leave (her prior status), and then
terminated when her medical restrictions left her unable to meet lifting
requirement.

•

Scruggs’ FMLA claims failed because she was unable to perform an essential
function of her job, both:
―

when the County changed her leave from intermittent to consecutive,
and

―

when it ultimately terminated her employment after FMLA leave
expired.
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When May an Employer Terminate an
Employee on FMLA Leave?
• What are options when
employer discovers adverse
information about employee on
extended leave?
― Gross performance issues
(e.g., criminal behavior)

― Performance deficiencies
•

But why is the employer
only discovering this now?

95

When May an Employer Terminate an
Employee on FMLA Leave?
•

Questionable activities during leave
―

Is it FMLA fraud?
•

What is the activity and how is it contrary to what would be
expected?
―

―

Employee posts photos online of her surfing in Hawaii

➢

Is she caring for a family member who lives in Hawaii?

➢

Did she tell you she was out for knee replacement
surgery?

Employee is working a second job
•

What are the hours?

•

What is the company policy?

•

Was the employee working the second job before FMLA?

•

What is the employee’s explanation?
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Honest Belief
Brady v. Bath Iron Works Corp., No. 2:16-cv-4-NT, 2016 U.S. Dist.
LEXIS 68409 (D. Me. May 25, 2016).
•

Bath Iron Works (BIW) fired Brady when it suspected he had misused
his approved intermittent FMLA by going to a local bar on a day he
left early due to “debilitating stress.”

―

Told he was being suspended for possible FMLA fraud, and later
terminated following an investigation into same alleged fraud.

•

Court denied BIW’s motion to dismiss, leaving as a question of fact
for jury to determine whether Brady’s actions were consistent with
reasons for his FMLA leave.

•

Held: Brady could plausibly connect his FMLA leave with his
termination, given reasons BIW gave him for termination.

•

Note, however, this was just a ruling on a motion to dismiss and the
employer could prevail on a motion for summary judgment or at
trial.
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How to Avoid the “Waiver” Issue
•

Exercise your right to update certifications
― When in doubt, grant leave provisionally and seek more
information/advice of counsel.

•

Exercise your right to a “fitness for duty” certification on
return in appropriate cases

•

With regard to Intermittent Leave
― Obtain as much information as possible with regard to
notice and what should be expected with regard to
episodes (frequency and duration)
― If certificate states employee might have one episode a
month and miss one day, and employee actually misses
5 days, go back to the HCP provider
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Interference/Medical Certification
Hansen v. Fincantieri Marine Grp. LLC, No. 12-00032, 2013 U.S. Dist. LEXIS 84168 (E.D. Wis.
06/14/2013)
•

Employer had point-based attendance policy

•

Employee’s doctor estimated he would have 4 episodic flare-ups due to depression every 6
months

•

Employee had 10 alleged flare-ups in 3 months

•

―

Employer denied FMLA leave for employee’s last 5 absences because his approved leave
under medical certification was exhausted, thus

―

Employee terminated under the point-based attendance policy for exceeding the
frequency of FMLA leave certified by doctor

Holding: Employer cannot simply assume that any leave in excess of a doctor’s estimate is
unauthorized.

―

Situation is covered in the FMLA implementing regulations:
•

―

29 C.F.R. 825.308(c)(3) states that an employer may request a recertification where
there is a significant change of circumstances, such as the “duration of frequency”
of an employee’s absences.

Because employer failed to use process outlined in the FMLA regulations (and ignored
Hansen's attorney’s inquiry), the court denied employer’s summary judgment motion
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Practice Pointers
•

Train Supervisors and managers to seek HR review
before any adverse employment action as to an
employee with a chronic condition and using regular
or intermittent FMLA

•

Documentation in the case of an adverse employment
action in such a situations is extremely important

•

Also, remember that the ADA may be in picture and
compliance with FMLA is largely separate from
compliance with the ADA’s reasonable accommodation
requirements for an individual with a disability
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Questions
Jeanine Conley Daves
Littler Mendelson
jconley@littler.com
Jeffrey S. Kopp
Foley & Lardner
jkopp@foley.com
Stephanie K. Rawitt
Clark Hill
srawitt@clarkhill.com
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