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OUTLINE
Motions practice

• Common substantive motions
• Common procedural motions
• Procedural requirements
Petitions to appeal
• Certified appeals under Section 1292(b)
• Class certification appeals under Rule 23(f)
• Procedural requirements
Mandamus petitions

• Standards for obtaining a writ of mandamus
• Procedural requirements
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ISSUES
Some of the topics we will cover:

• What are the most important variables to consider in filing and
responding to appellate petitions and motions?

• What strategic considerations impact the choice and timing of
motions?

• How do circuit differences and unwritten court customs affect the
federal appellate motion practice?

• What are the common mistakes made by appellate counsel when
preparing and filing petitions and motions?
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MOTIONS PRACTICE
Threshold Motions to Establish or Defeat Appellate Jurisdiction:

•

Motion to Dismiss the Case (including for mootness)

•

Motion to Dismiss for Lack of Jurisdiction

•

Motion to Dismiss Case for Failure to Prosecute

•

Motion to Remand Case (including limited remand)

•

Motion to Transfer Appeal to Other Circuit

•

Motion for Certification to State Supreme Court

Motions to Preserve Status Quo Pending Appeal:

•

Stays and Injunctions

Motions to Determine Which Parties and Non-Parties Are Before the Appellate Court:

•

Motion to Intervene (including in agency proceeding)

•

Motion to Substitute Party

•

Motion to Become Amicus

•

Motion to Hear Case with Other Case, Motion to Consolidate Cases
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MOTIONS PRACTICE
Motions to Speed Up, Shorten, Suspend, Terminate, or Reinstate Appeal:

•
•

Motion to Expedite Case

•
•
•
•
•
•

Motion for Summary Affirmance, Motion for Summary Reversal)

Motions to Shorten Appeal by Obtaining Summary Ruling (Motion for Summary
Disposition
Motion to Submit Case on Briefs
Motion to Stay Proceedings
Motion to Stay Proceedings Pending Settlement
Motion to Dismiss the Case Voluntarily Pursuant to Rule 42(b)
Motion to Reinstate Case After FRAP 42-1 Dismissal
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MOTIONS PRACTICE
Motions Pertaining to Counsel:

•

Motion for Appointment of Counsel

•

Motion for Appointment of Pro Bono Counsel

•

Motion to Withdraw as Counsel

•

Motion to Substitute Counsel

Motions Regarding Oral Argument
Motions to Extend Time to Comply with Court Requirements
Motions to Waive / Enforce Court Requirements:

•

Motion to File Oversized Brief

•

Motion to Strike Portion/Whole of Document

Motions Pertaining to the Content of the Record on Appeal:

•

Motion to Supplement Record on Appeal

•

Motion to Take Judicial Notice

•

Motion to Unseal Document

•

Motion to Seal, Motion to Transmit Physical and/or Documentary Exhibits
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MOTIONS PRACTICE
Motions for Sanctions
Motions Regarding Fees and Costs:

•
•
•
•

Motion to Proceed In Forma Pauperis
Motion to Complete Production of Reporters Transcript at Government Expense
Motion for Attorney’s Fees
File a Bill of Costs

Post-Judgment Motions:

•
•
•
•

Motion to Request Publication of Memorandum Disposition
Request to Depublish Decision
Motion to Stay the Mandate
Motion to Recall Mandate
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MOTIONS PRACTICE
• WHAT SHOULD I INCLUDE IN MY MOTION?
• Grounds and relief sought: Fed. R. App. P. 27 requires that a motion state,
with particularity, the grounds for the motion, the relief sought, and the legal
argument necessary to support it.

• Any declaration or other papers necessary to support a motion must be served
and filed with the motion. An affidavit must contain only factual information,
not legal argument.

• A motion seeking substantive relief should include a copy of the trial court’s
opinion or agency’s decision as a separate exhibit.
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MOTIONS PRACTICE
• WHEN SHOULD I FILE A MOTION? Although there are specific rules for
specific types of motions, generally, you should file as soon as possible.

• WHAT RULES GOVERN THE FORMATTING OF MY MOTION? (Fed.
R. App. P. 27(d)(1)-(3) and 32(c)).

• WILL THERE BE AN ORAL ARGUMENT ON MY MOTION? No,
unless the panel orders otherwise. Fed. R. App. P. 27(e).
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MOTIONS PRACTICE
Who decides which motions and when

• Depending on the issues raised and the relief sought, motions may
be decided by the Clerk’s Office, by an Appellate Commissioner, by
a single judge, or by a panel of judges.
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PETITIONS TO APPEAL-INTERLOCUTORY APPEALS
Certified appeals under Section 1292(b)

• Section 1292(b) permits appellate review of certain interlocutory orders that: (1) present a
controlling question of law subject to a substantial difference of opinion, and (2) whose
resolution would materially advance the ultimate termination of the dispute.

•

Requires compliance with certain procedural requirements, including a certification by the district court
and a petition to the appellate court within ten days of that certification. Commonly these types of question
are labeled as “certified questions.”
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PETITIONS TO APPEAL (CON’T)
• Certified questions may involve a “particularly injurious” or “novel” privilege
ruling. Mohawk Industries, Inc. v. Carpenter, 558 U.S. at 110.

•

Section 1292(b) appeals are “entirely discretionary with both the district court and the
Federal Circuit.” Ultra-Precision Mfg. Ltd. v. Ford Motor Co., 338 F.3d 1353, 1357-58
(Fed. Cir. 2003).
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PETITIONS TO APPEAL-RULE 23(F) PETITIONS
Class certification appeals under Rule 23(f)
• "Rule 23(f) establishes a discretionary interlocutory-appeals system for orders granting or denying class
certification.” “Appeal under this rule is limited to consideration of the certification decision." Appealability of
Class Certification under Rule 23(f), 7B Fed. Prac. & Proc. Civ. § 1802.2 (3d ed.)

• This mechanism for early review exists because of the tectonic pressures of class actions. “The determination
whether to certify a class can effectively conclude the action, one way or the other. Refusal to certify may cause
the plaintiff to abandon claims that do not justify the costs of solo litigation. Certification may coerce the
defendant into settling questionable claims for fear of catastrophic loss. Civil Rule 23(f), adopted in 1998,
establishes a permissive appeal jurisdiction that responds to these concerns, in a framework similar to § 1292(b)
but free from many features that limit § 1292(b).” Application to Specific Orders—Class Actions and Civil Rule
23(f), 16 Fed. Prac. & Proc. Juris. § 3931.1 (3d ed.).

• Rule 23(f) expressly provides that district-court proceedings should not be stayed by the appeal unless the district
judge or the court of appeals orders a stay. “This provision means that an interlocutory appeal is less likely than a
§1292(b) appeal to interfere with the steady progress of the case. A court of appeals may accordingly be somewhat
more liberal in granting permission to appeal than under §1292(b).” Id.
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PETITIONS TO APPEAL-RULE 23(F) PETITIONS (CON’T)
• Procedure
•
•
•

A party seeking permission to appeal a class certification decision must file a petition to appeal with appellate court.

•

“Interestingly, in the Ninth Circuit, most petitions to appeal were decided by panels of two judges. Courts occasionally
grant the petition to appeal and review the merits of class certification in a single decision, meaning that a single panel
decides both permission to appeal and the class certification. But that’s the exception; normally a different panel
reviews the class-certification decision.” Lammon, Bryan, An Empirical Study of Class-Action Appeals 22 (Apr. 30,
2020), https://ssrn.com/abstract=3589733.

Governed by Federal Rule of Appellate Procedure 5. Shorter than normal appellate briefs.
Parties must file them within 14 days of the class-certification decision (rather than the normal 30 or 60 days for civil
appeals). The opposing party then has 10 days to file a response, and the court of appeals decides the petition without
oral argument. Petitions to appeal are normally decided by a motions panel and, if granted, assigned to another panel
for the decision on the merits of class certification.
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PETITIONS TO APPEAL-RULE 23(F) PETITIONS
(CON’T)
•

Standard(s)

•

No matter the test employed, each circuit has recognized that there are no absolute rules in granting Rule 23(f) review
and that unique or unforeseen facts or circumstances could justify review outside of the express parameters.

•

Every circuit, except the Fifth and Eighth, employs at least three core grounds for review, originally articulated by the
Seventh Circuit in Blair v. Equifax Check Services, 181 F.3d 832 (1999). The Second, D.C., Ninth, and Tenth Circuits
have adopted “hybrid” approaches which blend parts of the Seventh and Eleventh Circuits approaches. Franklin at
426.
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PETITIONS TO APPEAL-RULE 23(F) PETITIONS
(CON’T)
•

Blair Standard

•

There are three situations which Rule 23(f) was designed to address: (1) the denial of class action certification serves
as a death-knell to the plaintiff’s case due to economic constraints or pursing individual litigation; (2) the grant of
class action certification serves as a death-knell to the defendant’s case by creating a “forced settlement” situation;
and (3) the grant or denial of class action certification involves “fundamental” questions of law, which need to be
immediately subject to review.

•

If one of these scenarios exists, it’s proper for a circuit court to exercise its discretion to hear a Rule 23(f) appeal.

20

PETITIONS TO APPEAL-RULE 23(F) PETITIONS
(CON’T)
•

Although the First, Second and Seventh circuits have largely confined themselves to these core grounds, other circuits
have taken a more expansive view of the rule.

•

The Third, Ninth, Tenth and D.C. circuits will grant Rule 23(f) petitions where the district court decision is clearly
erroneous. Fourth, Sixth and Eleventh circuits consider the status of the litigation, such as the progress of discovery,
when deciding whether to grant Rule 23(f) petitions.

•

At the extreme, the Fifth and Eighth circuits have not articulated any clear appellate criteria at all, seemingly using
their discretion to grant or deny Rule 23(f) petitions as they see fit.

•

As a practical matter, however, what matters more than any particular court's grounds for granting review is the
particular court's philosophy on Rule 23(f). For example, the Third Circuit and the D.C. Circuit use the same fourfactor approach explained above, but the Third Circuit has a more hospitable approach to accepting Rule 23(f) review.
The D.C. Circuit explained in In re Lorazepam & Clorazepate Antitrust Litigation, 289 F.3d 98, 105 (2002), that
"interlocutory appeals are generally disfavored as disruptive, time consuming and expensive for both the parties and
the courts." In contrast, the Third Circuit, in Newton v Merrill Lynch, Pierce, Fenner & Smith, 259 F.3d 154 (2001),
emphasized the expansive discretion granted the courts of appeals in Rule 23(f). Accordingly, despite nominally
employing the same grounds for Rule 23(f) review, the Third Circuit grants review three times more often than the
D.C. Circuit. Cozen article.
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PETITIONS TO APPEAL-RULE 23(F) PETITIONS
(CON’T)
•

“Overall, courts granted about 25% of Rule 23(f) petitions to appeal. [From 2013-2017] parties filed 856 Rule 23(f)
petitions to appeal. But the courts of appeals did not decide every one of those petitions. Some were abandoned or
withdrawn, and some were decided on grounds other than whether an interlocutory appeal was appropriate (e.g., the
case was not a class action and so Rule 23(f) did not apply). The courts of appeals granted or denied 771 (about 90%)
of these petitions . . . Of the 771 decided petitions, 190 were granted for an overall grant rate of 25%.” Lammon at 22.
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PETITIONS TO APPEAL-RULE 23(F)
PETITIONS (CON’T)
•

“In the 190 appeals that came after courts granted a Rule 23(f) petition to appeal, courts reviewed the merits of the
district court’s class certification decision in 137 (72%) . . . Most of the remaining 53 were abandoned, withdrawn, or
decided on grounds other than the propriety of class certification. A few remained pending at the close of [2017]. In
the 137 merits decisions, court affirmed the district court 63 times and reversed or vacated (in whole or in part) 74
times . . . So the overall reversal rate was about 54%.” Lammon at 23.

•

“The data shows one corner of the class-action universe in which plaintiffs are not predominantly losing: in the Rule
23(f) context, the courts of appeals reached a plaintiff-favorable outcome over 50% of the time.” Lammon at 1-2.
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MANDAMUS PETITIONS
Standards for obtaining a writ of mandamus
Writ of Mandamus - The traditional use of the writ in aid of appellate jurisdiction
both at common law and in the federal courts has been to confine an inferior court
to a lawful exercise of its prescribed jurisdiction or to compel it to exercise its
authority when it is its duty to do so. Mallard v. United States District Court, 490
U.S. 296, 109 S.Ct. 1814, 1822, 104 L.Ed.2d 318 (1989).
•

Mandamus is generally not available to review a jurisdiction-based remand order. Roche v. Evaporated
Milk Ass’n, 319 U.S. 21, 30 (1943)

•

Cheney v. U.S. Dist. Ct. for D.C., 542 U.S. 367, 380–81 (2004) (stating that “‘the party seeking issuance
of the writ [must] have no other adequate means to attain the relief he desires[]’—a condition designed
to ensure that the writ will not be used as a substitute for the regular appeals process” (quoting Kerr v.
U.S. Dist. Ct. for N. Dist. Cal., 426 U.S. 394, 403 (1976) )
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MANDAMUS PETITIONS (CON’T)
• Standard - A party seeking a writ of mandamus bears the heavy burden of demonstrating to the court
that it has no “adequate alternative” means to obtain the desired relief, Mallard v. U.S. Dist. Court for the
S. Dist. of Iowa, 490 U.S. 296, 309 (1989), and that the right to issuance of the writ is “clear and
indisputable,” Will v. Calvert Fire Ins., 437 U.S. 655, 666 (1978).

• Even when those requirements are met, the court must still be satisfied that the issuance of the writ is
appropriate under the circumstances. Cheney v. U.S. Dist. Court for the Dist. of Columbia., 542 U.S. 367,
381 (2004)
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MANDAMUS PETITIONS (CON’T)
• Procedural requirements A party petitioning for a writ of mandamus or prohibition to a court files the
petition with the circuit clerk and serves it on all parties to the proceeding in the trial court. The petitioner
must also provide a copy to the judge in the court below. The petition is to be titled “In re [name of
petitioner].”
Rule 21(a)(2)(B) says that the petition shall state:
“(i) the relief sought;
(ii) the issues presented;
(iii) the facts necessary to understand the issue presented by the petition; and
(iv) the reasons why the writ should issue.”
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MANDAMUS PETITIONS (CON’T)
•
•
•
•
•

The petition “must include a copy of any order or opinion or parts of the record that may be essential to
understand the matters set forth in the petition.”
When the clerk receives the docket fee, the clerk dockets the petition and submits it to the court.
Failure to comply with the procedural requirements of Rule 21 may result in dismissal of the petition.
A party that is required to file a corporate disclosure statement under Federal Rule of Appellate
Procedure 26.1 must do so upon first filing one of a number of types of documents in the court of
appeals, including a “petition” or “answer,” unless the filing is required earlier than that by a local rule.
Assuming that the petitioner has complied with Rule 21(a), the court may dispose of the petition without
further ado. As stated in Rule 21(b)(1), if the court at this juncture is of the opinion that the writ should
not be granted, the court may deny the petition without an answer. At least three circuits expressly forbid
the filing of a response without the court's permission. (Fed. Cir., DC Cir., Ninth Cir.)
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MANDAMUS PETITIONS (CON’T)
•
•
•
•

But if the court believes that the petition may have merit or that the respondent parties should
be heard from, the court will order that an answer be filed by the respondents within a fixed
time. That order is then served by the clerk “on all persons directed to respond.”
Multiple respondents may file a joint answer.
If briefing or oral argument is directed, the clerk will “advise the parties, and when
appropriate, the trial-court judge or amicus curiae.” These proceedings are to be “given
preference over ordinary civil cases.”
Rule 21 does not provide for “counterclaims.” A response to a petition for mandamus that asks
that the trial-court judge be directed to do something other than what is requested by the
original petition should be treated as a cross-petition for mandamus rather than as a
counterclaim.
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MANDAMUS PETITIONS (CON’T)
• Form of papers
• Under Rule 21(d), applications for extraordinary writs and answers to
those applications are presumptively limited to 7,800 words (if produced
using a computer) or 30 pages (if handwritten or typewritten). These
length limits are computed excluding “the accompanying documents
required by Rule 21(a)(2)(C).”
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MANDAMUS PETITIONS (CON’T)
• Circuit Variations
•

Second Cir.
• Standards- Mandamus is a drastic remedy that is only available when: (i) the petitioner has a clear right to the relief
sought; (ii) the respondent has a plainly defined and peremptory duty to perform the act in question; and (iii) no
other adequate remedy is available. Hansen v. U.S. Dep't of Justice, 165 F.3d 13 (2d Cir. 1998)

•

Sixth Cir.
• Standards- In re Lott, 424 F.3d 446, 449 (6th Cir. 2005) (adopting Bauman’s five-factor test); Bauman v. U.S. Dist.
Ct., 557 F.2d 650, 654–55 (9th Cir. 1977) (adopting five “guidelines” for reviewing a mandamus petition: whether
(1) the party seeking the writ has no other means, such as a direct appeal, of attaining the desired relief, (2) the
petitioner will be damaged in a way not correctable on appeal, (3) the district court’s order is clearly erroneous as a
matter of law, (4) the order is an oft-repeated error, or manifests a persistent disregard of the federal rules, and (5)
the order raises new and important problems, or issues of law of first impression.). Parties do not need to attempt
an appeal under 28 U.S.C. § 1292(b) before petitioning for mandamus. In re Chimenti, 79 F.3d 534, 538–39 (6th
Cir. 1996) .
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MANDAMUS PETITIONS (CON’T)
• Ninth Cir.
• Standards- Bauman v. U.S. Dist. Ct., 557 F.2d 650, 654–55 (9th Cir. 1977) (adopting five “guidelines” for
reviewing a mandamus petition: whether (1) the party seeking the writ has no other means, such as a direct
appeal, of attaining the desired relief, (2) the petitioner will be damaged in a way not correctable on appeal, (3)
the district court’s order is clearly erroneous as a matter of law, (4) the order is an oft-repeated error, or
manifests a persistent disregard of the federal rules, and (5) the order raises new and important problems, or
issues of law of first impression.).

Note:
• Some courts have suggested that a 28 U.S.C. § 1292(b) attempt is required before mandamus;
others have described such an attempt as optional or recommended. Exec. Software N. Am. v.
U.S. Dist. Ct. for Cent. Dist. of Cal., 24 F.3d 1545, 1549–50 (9th Cir. 1994), overruled by Cal.
Dep’t of Water Res. v. Powerex Corp., 533 F.3d 1087 (9th Cir. 2008).
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