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COVID – A New World in Multifamily
COVID has created unparalleled economic and social disruptions in the United
States.

• Massive unemployment and underemployment.
• Millions of homeowners unable to make mortgage payments.
• How long the crisis will last is unknown; it has already gone far
beyond original time expectations.
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The Result -Changed Political/ Regulatory Environment
• Governments and others moved quickly to provide opportunities for mortgage loan forbearance, and
moratoria on foreclosures and evictions – both in multifamily and single family residential.
• California and other states have taken specific steps to provide protections and stronger regulation.
— California DFPI has announced it will include COVID-19 requirements in its examination protocols.

• The New Administration
—A focus on COVID protection and relief.
—In its proposed stimulus package issued before the presidential Inauguration, the incoming
Administration called for a nationwide moratorium on residential foreclosures and evictions until
September 30, 2021.
• CFPB
—Acting Director has stated that ensuring that borrowers receive available COVID relief is a high priority.
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Regulator Emphasis re COVID Forbearance, Eviction and Foreclosure
• Federal bank agencies and CFPB guidance.
—Federal Financial Institutions Examination Council Interagency Guidance re COVID, starting in March
2020.
• The FFIEC comprises principals of the Board of Governors of the Federal Reserve System, Federal
Deposit Insurance Corporation, National Credit Union Administration, Office of the Comptroller of
the Currency, Consumer Financial Protection Bureau, and the State Liaison Committee.
• Advised covered lenders and servicers to work with borrowers to provide forbearance and other loss
mitigation assistance within the bounds of safety and soundness.
• Provided regulatory guidance re reporting loans in forbearance, etc.
• State Regulators have issued similar guidance, including California’s Department of Business Oversight (now
DFPI), the Washington Department of Financial Institutions, and the Oregon Division of Financial Regulation.
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CARES Act and the GSEs
• CARES Act

—Section 4023 protects, among others, Freddie Mac and Fannie Mae residential
multifamily loan borrowers.
—It requires the offering of a 30 day forbearance (with up to two 30 day extensions) to
such borrowers if they have a COVID-related hardship.
• The borrower cannot during the forbearance period
— Evict a tenant from the property.
— Charge a tenant a late fee, penalty or other charge for late payment of rent.

• The borrower may not issue a notice to vacate until at least 30 days after the forbearance period.
— Any notice to vacate must provide the tenant at least 30 days to vacate.

—Section 4024 places a 120 day tenant eviction moratorium on any single family or
multifamily residential property whose loan is owned or guaranteed by Freddie or
Fannie.
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CARES Act – Tenant Protections
• If multifamily borrower obtains forbearance, certain protections apply to
tenants during the forbearance.
—Borrower may not initiate eviction for non-payment of rent or fees.
— May not charge late fees, penalties or other charges for late payment of rent.
—May not ask tenant to vacate less than 30 days after a notice to vacate.
—May not issue a notice to vacate until after the forbearance period.
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Freddie Mac and Fannie Mae
• In December 2020, FHFA announced the extension of the Freddie and Fannie
multifamily forbearance programs to March 31, 20201.
• The basic Freddie and Fannie forbearance programs at the start:
—“Multifamily landlords whose properties are financed with a Freddie Mac Multifamily
fully performing loan can defer their loan payments for 90 days by showing hardship as
a consequence of COVID-19 and by gaining lender approval. In turn, Freddie Mac is
requiring landlords not to evict any tenant based solely on non-payment of rent during
the forbearance period.”

• Supplemental relief options were added in June 2020:

—the option to delay the start of the repayment period following forbearance;
—an extension of the repayment period; and,
—an extension of the forbearance period with an optional extended repayment period.
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Freddie Mac and Fannie Mae (Cont’d)
• Borrowers who enter into a new or supplemental forbearance arrangement
with Freddie Mac must notify renters of all tenant protections, including:
—Renters may not be evicted or given notice of eviction for nonpayment of rent during
the forbearance period.
—Renters may not be charged late fees, penalties or other charges related to
nonpayment of rent during the forbearance period or the repayment period as well.
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Freddie Mac and Fannie Mae (Cont’d)
—Renters in properties with new or supplemental forbearance agreements entered must
be provided 30-days’ notice prior to any eviction taking place during the forbearance
repayment period.
—Renters need not show COVID-19 related hardship to be eligible for any of the
protections listed above.
—Although rental payments will continue to be due and will accrue, renters in properties
with new or supplemental forbearance agreements must be provided flexibility in
repayment of back rent, allowing for it to be paid over a period of time and not in a
lump sum.
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Tenant Evictions Moratoria - CDC
CDC – extension until “at least” March 31 of eviction moratorium nationwide for all tenants
who submit a declaration to their landlord, stating they:
• Have used their best efforts to obtain government assistance for housing;
• Are unable to pay their full rent due to a substantial loss of income;
• Are making their best efforts to make timely partial payments of rent; and
• Would become homeless or have to move into a shared living setting if they were to be
evicted.
• Must, in regard to income:
—Earn no more than $99,000 (individuals) or $198,000 (filing joint tax return) in 2020;
—Not have been required to report any income to the IRS in 2019; or
—Have received an Economic Impact Payment (stimulus check) pursuant to Section 2201
of the CARES Act.
• But see February 25 ruling from federal District Court, E.D. Texas.
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States – New York and California

• Commercial Foreclosures and Evictions - NY

—Governor's executive order for a moratorium on commercial foreclosures and evictions
for not-payment expired February 22, 2021.
—Senate Bill S471A has passed the Legislature to extend the moratorium until May 1,
but the Governor has not signed it.

buchalter.com

New York – Foreclosure and Eviction Moratoria
• Residential eviction and foreclosure moratorium

—Executive Order banning residential tenants foreclosures through January 26, 2021.
—Senate Bill SB8192B, signed June 30, 2020, provides that no residential tenant can be
evicted for as long as certain of the Governor’s Executive Orders restricting public or
private businesses or places of public accommodation remain in effect in the tenant’s
county.
—On December 28, 2020, the Governor signed the COVID-19 Emergency Eviction and
Foreclosure Prevention Act of 2020.
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NY COVID-19 Emergency Eviction and Foreclosure Prevention Act

—Evictions:
• Any eviction proceeding pending, or initiated within 30 days of the Act,
is suspended for at least 60 days.
• If a tenant provides a hardship declaration
—no eviction may be commenced until May 1, 2021
—any continued pending eviction cannot recommence until May 1,
2021.
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NY COVID-19 Emergency Eviction and Foreclosure Prevention Act (Cont’d)
• Foreclosures

—Applies to residential properties where:
• The owner is a natural person (regardless of how title is held).
• The owner owns 10 or fewer dwelling units, either directly or indirectly.
—The 10 or fewer units may be one or more separate buildings.

• Any eviction proceeding pending, or initiated within 30 days of the Act, is suspended for at least 60
days.
• If a tenant provides a hardship declaration, no eviction may be commenced until May 1, 2021, and
any continued pending eviction cannot recommence until May 1, 2021.

—Any foreclosure proceeding pending, or initiated within 30 days of the Act, is
suspended for at least 60 days.
—If a borrower provides a hardship declaration
• no foreclosure may commence before May 1, 2021.
• Any pending foreclosure action may not recommence until May 1, 2021.
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Forbearance – California AB 3088 and SB 91
Responses to Forbearance Requests – Requirements in Effect Until September 1, 2021
• Applies to protect borrowers who are natural persons or defined successor in interest, or
non-natural persons if the secured property contains no more than four dwelling units and
is currently occupied by one or more residential tenants.
—Generally, the following are not considered to be ‘Borrowers”: corporations, real estate investment
trusts, and LLCs where at least one member is corporation.

• If the request/application is defective – if curable, the servicer must notify the borrower
and give the borrower 21 days to provide more information.
• A servicer which denies a forbearance request must provide written notice to the
borrower.
• Safe Harbor - compliance with the forbearance requirements under the CARES Act is
deemed compliance with the above response requirements whether the loan is federally
backed or not.
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Forbearance – California AB 3088 and SB 91
After Forbearance Period Ends – Requirements in Effect Until September 1, 2021
• “A mortgage servicer shall comply with applicable federal guidance regarding borrower
options following a COVID-19 related forbearance.”
• Safe Harbor for federally backed loans and non-federally backed loans
—Deemed to comply if comply with the guidance to mortgagees regarding borrower
options following a COVID-19-related forbearance provided by Fannie Mae, Freddie
Mac, FHA, VA, or the Rural Development division of the Department of Agriculture.
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Evictions – California 3088 and SB 91
• Applies to tenants who are natural persons renting residential properties.
• Tenant has at least 15 days from service of Notice to Quit to pay the arrearages, deliver
possession, or deliver a signed COVID hardship declaration.
• If tenant delivers signed COVID hardship declaration within 15 days, landlord cannot evict
for non-payment of March 1, 2020 through August 31, 2020 rents.
• If tenant delivers signed COVID hardship declaration within 15 days and pays 25% of rents
due, landlord cannot evict for non-payment of September 1, 2020 through July 31, 2021
rents.
• Unlawful Detainer actions barred until:
—related to non-COVID rent arrearage “just cause” events - July 1, 2021.
—For COVID related failure to pay rent – August 1, 2021.
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Eviction and Foreclosure – California Jurisdictions
• California AB 3088 extends the coverage of the California Homeowners Bill of Rights to a
first lien mortgage or deed of trust that is secured by residential real property that is
occupied by a tenant, contains no more than four dwelling units, and meets certain
criteria, including that a tenant occupying the property is unable to pay rent due to a
reduction in income resulting from the COVID emergency.
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Other Eviction Moratoria – States, Local Jurisdictions

• Other states besides California and New York have moratoria on evictions. See example,
Hawaii, Oregon, and Washington.
• Local jurisdictions have their own restrictions.
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Buchalter Firm Overview
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Buchalter Mortgage Banking
Buchalter’s Mortgage Banking Group provides banks, credit unions, non-bank lenders and private money
lenders and servicers with an unsurpassed range of mortgage legal counseling. Our team of lawyers, possess
years of experience in mortgage operations and litigation. Our industry-leading expertise covers everything
from regulatory requirements, secondary market transactions and FinTech to a wide range of mortgage,
regulatory, title and escrow litigation.
•
•
•
•
•
•

Mortgage Counseling and Transactions
Data Privacy and Security Issues
Mortgage Related Litigation
Title Insurance and Escrow
Bankruptcy
Labor and Employment

https://www.buchalter.com/industry-specialty/mortgage-banking/#overview
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Fannie Mae Forbearance Program Overview
• Servicers have the delegated authority to enter into forbearance arrangements
until March 31, 2021.
• The Borrower must have been current as of February 1, 2020.
• The Borrower must show evidence that it has experienced a financial
hardship as a result of COVID-19.
• The maximum initial forbearance period is 3 months.

Fannie Mae Forbearance Program Overview(Cont’d)
 To commence the forbearance process, the Borrower must submit a request to the Servicer
and execute a pre-negotiation letter.
 Servicers have the delegated authority to determine that forbearance is necessary.
 If the forbearance period is less than 3 months, the Borrower may request an extension of the
forbearance period at least 15 days prior to the expiration of the applicable forbearance
period.
 The forbearance term may be extended for up to 3 additional months if:
1. The initial 3 month forbearance term has expired;
2. The Borrower demonstrates that it continues to experience financial hardship as a
result of COVID-19; and
3. The Borrower has compiled with the terms of the forbearance agreement.

Fannie Forbearance Agreement
• Forbearance is conditioned on the Borrower agreeing to:
1. Provide monthly rent rolls, collection reports, operating statements and other
operational information;
2. Bring the loan current if it receives any business interruption insurance
proceeds;
3. Refrain from instituting or continuing any eviction actions on the basis of the
tenant’s inability to pay rent;
4. Utilize operating revenue solely to pay operating and capital expenses and
remit all NOI to the Servicer; and
5. Repay the amount forborne at designated intervals.

Fannie Servicing Standard
•
•

Fannie is waiving late fees and encourages the Servicer to do so during the
forbearance period.
The Servicer must:
1. Conduct sufficient diligence to document the Borrower’s hardship;
2. Obtain Fannie’s approval for any modifications to the forbearance agreement;
and
3. Make delinquency and servicing advances pursuant to the Fannie Mae Guide.

Fannie Servicing Standard (Cont’d)
• The Servicer may not do any of the following without Fannie Mae
approval:
1. Approve any forbearance for a period greater than 3 months for the initial
period and 3 months for any extension period; or
2. Approve a forbearance related to the following loan types.
-

Bond Credit Enhancement
Property located in Oregon
Non-performing loans
Seniors housing loans
Loans with a UPB in excess of $50 million

Freddie Mac Forbearance Program Overview
 Per current Freddie Mac guidelines, the Borrower must enter forbearance
by March 31, 2021.
 There is a 90 day forbearance period.
 Forbearance is only available to qualified Borrowers.
 Forbearance must be repaid in no more than 12 monthly payments.

Freddie Mac Forbearance Program Overview (Cont’d)
 Forbearance 2.0 - Freddie has provided options to extend either the forbearance
period or the term of repayment.
 For qualified Borrowers, the Servicer may:
1. Delay the start of the repayment period by 3 months following the end of the
forbearance period;
2. Extend the repayment period by 3 or 6 months; or
3. Extend the forbearance period by three months with an option to extend the
repayment period by up to 24 months.
• The Servicer must provide a recommendation to the Lender, based on its review
of the Borrower’s financials, of which option is appropriate.

Freddie Mac Forbearance Agreement
•

Forbearance is conditioned on the Borrower agreeing to:
1. Provide the Servicer written updates within 3 business days following a material
change or impact to the property resulting from COVID-19;
2. Allow tenants a reasonable timeframe to repay rental payments that are due but
unpaid during the forbearance period;
3. Provide certain tenant protections;
4. Use rental income only to pay operational costs and debt service payments; and
5. Make catch-up payments during the repayment period at the time that monthly
payments are due.

Freddie Mac Servicing Standard
• The Freddie Mac servicing standards are confidential.

Fannie Mae Forbearance Statistics
• As of December 31, 2020:
•

Delinquency rate increased from .04% in 2019 to .99% in calendar year 2020.

•

A total of $5.3 billion in loans are in forbearance status. This represents 1.4% of Fannie
Mae’s multifamily guaranty book of business ($385 billion) by UPB.

•

Increased delinquency and forbearance primarily as a result of the COVID-19 pandemic.

•

More than half of the loans in forbearance status, measured by UPB, are in the repayment
period. 31.7% of those loans, measured by UPB, are in active forbearance.

•

Source: Fannie Mae Form 8-K filed February 12, 2021.

Fannie Mae Forbearance Statistics (Cont’d)
• The top markets for forbearance by MSA are as
follows.
1. New York - $241 million
2. Cleveland - $90 million
3. Houston - $73 million
4. Dallas - $72 million
5. San Francisco - $71 million

Source: Fannie Mae Form 8-K filed February 12, 2021.

Freddie Mac Forbearance Statistics
• As of January 25, 2021:
• 1,179 loans are currently in forbearance. This represents 2.2% of
securitized loans by UPB and 4.5% of securitized loans by loan count.
• Small Balance Loans represent a majority of the forborne loans. 74.6%
by loan count and 31% by UPB.
• The majority of loans whose forbearance period ended in January 2021
or earlier are either in the repayment period or have repaid the forborne
payments in full.
Source – Freddie Mac Forbearance Report dated January 25, 2021

Freddie Mac Forbearance Statistics (Cont’d)
• Only 112 loans have requested or been granted supplemental
forbearance relief.
• 11.2% of the forborne loans relate to student housing and 12% relate to
seniors housing facilities.
• Only 8.9% of forborne loans have maturity dates prior to 2023. By
contrast, 13.9% of the outstanding Freddie Mac loans are scheduled to
mature during this period.

Source – Freddie Mac Forbearance Report dated January 25, 2021
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Contact info for further questions.
Dameon Rivers
Partner, Ballard Spahr
202-661-2231/riversd@ballardspahr.com
Dameon’s national real estate finance practice concentrates on the
representation of commercial banks, community development financial
institution (CDFIs), and other mortgage banking institutions in
connection with construction and permanent loan transactions. His
team routinely represents clients in affordable housing, senior housing,
charter school finance, and revolving credit facilities. Dameon is CoLeader of the firm's Housing Finance Group. Dameon is particularly
known for his work on both balance-sheet and agency loan executions
for projects benefited by 4% or 9% Low Income Housing Tax Credits
(LIHTC). A substantial portion of Dameon's practice is also devoted to
the representation of lenders in connection with bridge, revolving, and
permanent financing for senior housing projects. Dameon routinely
represents CDFIs in connection with construction and permanent loans
extended to the operators of charter school facilities located
throughout the United States.

