Presenting a live 90-minute webinar with interactive Q&A

Environmental Insurance Coverage Under CGL,
Property and D&O Policies for NRD, CERCLA,
RCRA, OPA and Other Claims
Navigating Pollution and Owned Property Exclusions, and
Determining Scope of Damages, Property Damage and Occurrences
TUESDAY, SEPTEMBER 26, 2017

1pm Eastern

|

12pm Central | 11am Mountain

|

10am Pacific

Today’s faculty features:
Ira M. Gottlieb, Partner, McCarter & English, Newark, N.J.
Robert M. Horkovich, Managing Shareholder, Anderson Kill, New York

Scott M. Seaman, Partner, Hinshaw & Culbertson, Chicago

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 10.

Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-871-8924 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com immediately so we can
address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 35.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the ^ symbol next to “Conference Materials” in the middle of the lefthand column on your screen.

•

Click on the tab labeled “Handouts” that appears, and there you will see a
PDF of the slides for today's program.

•

Double click on the PDF and a separate page will open.

•

Print the slides by clicking on the printer icon.

Environmental Insurance Coverage for
Natural Resource Damages and Liability
Considerations
Strafford Webinar,
September 26, 2017

Ira Gottlieb, Esq.
McCarter & English, LLP
973.639.7984
igottlieb@mccarter.com

Overview

 CERCLA NRD Mega-Sites to Watch

 Statutory and Common Law NRD Claims

 Natural Resources and Resource Services
 NRD and Baseline
 Insurance Policies and Some Issues to Consider
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Some CERCLA NRD Mega-Sites to Watch…
• Portland Harbor
•

Passaic River

•

Newark Bay

•

Berry’s Creek

•

Hackensack River

•

Newtown Creek

•

Gowanus Canal

•

Lower Duwamish
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NRD Claims: Federal Statutes

•

Federal NRD Claims - 5 Statutory Regimes:


CERCLA, 42 U.S.C. §9607



Oil Pollution Act of 1990, 33 U.S.C. §2710(b)(2)(A)



Clean Water Act, 33 U.S.C. §1321(f)





•

Marine Protection, Research & Sanctuaries Act, 16 U.S.C.
§1443
Park System Resources Protection Act, 16 U.S.C §19

Most States/Territories/Tribes Have Statutory NRD claims
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Common Law NRD Claims

Common law claims for NRD may also
exist for damages to natural resources
 Nuisance

 Trespass to resources

 Negligence
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CERCLA: NRD

Definition of Natural Resources Under
CERCLA
“land, fish, wildlife biota, air, water, ground
water, drinking water supplies, and other
such resources belonging to, managed by,
held in trust by, appertaining to, or otherwise
controlled by the United States, . . . any State
or local government, any foreign
government, any Indian tribe, or, if such
resources are subject to a trust restriction
on alienation, any member of an Indian
tribe.”
42 U.S.C. §9601 (16)
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Federal NRD: Essence of the Claim

“….(N)atural resources damages are viewed as the
difference between the natural resource in its
pristine [or baseline] condition and the natural
resource after the cleanup, together with the [past
or future] lost use value and the costs of
assessment. As a residue of the cleanup action,
in effect, [damages] are thus not generally settled
prior to a cleanup settlement.”
In Re Acushnet River & New Bedford Harbor, 712
F. Supp. 1019, 1035 (D. Mass. 1989). (Bracketed
language and emphasis added.)
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CERCLA NRD Liability
CERCLA Authorizes Trustees to Recover


Assessment costs and damages



For injury to, destruction of, or loss of use of natural
resources



Resulting from release of hazardous substances

CERCLA Recognizes a Distinction Between



Liability for damages
Liability for response costs
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NRD: Some Kinds of Damages



Ecological & human use damages



Groundwater damages



Recreation damages



Non-use damages



Assessment costs (Trustees Costs)
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What are Ecosystem and Human Use Lost
or Reduced Services?
Habitat
Fish
Birds
Plants/Reef
Microorganisms
Boating
Swimming
Recreational Fishing
Commercial Fishing
Bird Watching
14

Determination of Baseline
• Condition of the natural resources and ecoservices that would have existed had the
incident not occurred.
• Burden on trustees to establish or is it a PRP
driven defense?
• Separates pollution-caused injury from
general human impacts. 43 CFR § 11.72 (c).
• Fact and expert intensive analysis—See
Coeur d’ Alene Tribe v. Asarco, 280 F. Supp.
2d 1094 (D. Idaho 2003).
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Baseline Historical Facts …
Human Activities That May Effect Baseline
Conditions
• Urbanization:
• Land Development/Construction/Other Industry;
• Traffic;
• Expansion of Sewer Treatment Works and
Releases.

• Other Human Impacts:
• Channel Dredging/Stream Straightening;
• Dams;
• Agriculture;
• Invasive Species.
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CERCLA NRD Liability
Occurrence/Trigger: Damages Wholly Before or After
1980?
• “There shall be no recovery under the authority of subparagraph
(c) of subsection (a) of this section where such [natural resource]
damages and the release of a hazardous substance from which
such damages resulted occurred wholly before December 11,
1980.” 42 U.S.C. § 9607(f)(1)
• Courts that have considered this provision have reached
different conclusions regarding whether injury and damages
occur at or about the same time, or whether damages instead
begin to accrue when trustees first incur expenses for assessing
damages.
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CERCLA NRD Liability & Some Issues
Occurrence/Trigger of Damages?
• In re Acushnet River & New Bedford Harbor Proceedings Re Alleged
PCB Pollution (Acushnet V), 716 F. Supp. 676, 681-83 (D. Mass.
1989) (noting that damages amount to monetary quantification of
injury and occur when expenses are incurred due to the injury);
• Idaho v. Bunker Hill Co., 635 F. Supp. 665, 675 (D. Idaho 1986)
(noting that to the extent release occurred prior to enactment,
but the resultant damage occurred post-enactment, recovery is
not barred).
• But see Montana v. Atlantic Richfield Co., 266 F. Supp. 2d
1238,1242-44 (D. Mont. 2003) (finding that damages accrue when
the injury to resources occur regardless of when damages are
assessed or quantified).
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NRD Claims: Insurance Policies
SOME POLICIES THAT MAY APPLY TO
NRD CLAIMS:
 Comprehensive General Liability

 Pollution Legal Liability
 First Party Property
 Directors & Officers
 Errors & Omissions

 Specialty Lines of Coverage
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NRD: Settlement of Past Environmental Claims
 Do NRD Insurance Claims Still Exist Under
Policies?


Are settlements for policy buy backs, for specific
lines of coverage, site specific and/or claim
specific?



Policy buy backs may negate coverage, including
NRD



Look for carve outs
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NRD: Settlement of Past Environmental Claims

 Do NRD Insurance Claims Still Exist
Under Policies?


Settlements and Releases may allow for
NRD claims to survive



Carefully examine the terms and scope of all
settlements and releases, orders and
judgments



Look for potentially ambiguous definitions
and terms related to settled “environmental
claims”
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NRD: Some Basic Insurance Issues
to Consider
Questions:

 NRD Assessment Costs – Defense or
Indemnity Coverage?
 NRD – Is it Property Damage?
 NRD – When is Occurrence/How Many?
 NRD – Have Claims Been Settled or
Released?
22

Strafford Publications
90-Minute Live Webinar
Location: Webinar
Date: September 26, 2017
Time: 1 PM ET/ 12 PM CT

Environmental
Insurance Coverage
for NRD, CERCLA,
RCRA, OPA and Other
Claims

Disclaimer
The views expressed by the participants in this program
are not those of the participants’ employers, their clients,
or any other organization. They may not even be the
views of the participants. The opinions expressed do not
constitute legal advice, or risk management advice. The
views discussed are for educational purposes only, and
provided only for use during this session.
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SPEAKER:

Robert M. Horkovich, Esq.
Managing Shareholder (Firm)
Anderson Kill New York Office
(212) 278-1322
rhorkovich@andersonkill.com

Robert M. Horkovich is "the 'go-to person' in the area of insurance
recovery," according to a client cited by Chambers USA, which has
recognized Mr. Horkovich as a leading insurance recovery attorney
every year since 2005. According to Chambers, Mr. Horkovich “has a
strong ‘client-first’ attitude” and “is recognized in the market for his
leading trial and negotiation skills, with an undisputed national
presence.”
Bob has obtained over $5 billion in settlements and judgments from
insurance companies for his clients over the past decade. Bob is a
trial lawyer with substantial experience in trying complex insurance
coverage actions on behalf of corporate policyholders and
governmental entities. His victories include one of the top 10 jury
verdicts in the United States in 2003, the top insurance recovery jury
verdict in the United States in 2005, seven landmark state Supreme
Court decisions, eight jury verdicts and nine bench trial decisions in
favor of the policyholder since 1994.
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Robert M. Horkovich

Old CGL Insurance Policies May Cover
Today’s Problem


Liability Insurance Policies (General, Umbrella, EIL,
etc.).

 “Additional Insured” Under Other Entity’s Insurance
Program.
The Policies in Effect When the Property
Damage Occurred May Provide Coverage for Liabilities
Imposed Today.

26
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Robert M. Horkovich

Potential Liability Insurance Benefits
 Defense (Pays Fees of Lawyers Dealing With
Environmental Authorities) (Also May Pay For
Investigation: RI/FS Costs).
Any Possibility of Coverage.

 Indemnity (Pays Settlements, Judgments and CleanUp Costs).
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Robert M. Horkovich

Find Old Insurance Policies
 Own Insurance Files (Storage).
 All Brokers/Agents (Existing and Old).
 Outside Accountants.
 Outside Counsel.
 U.S. Navy (Maryland Warehouse).
 Insurance Archeologists.
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Notice
 Notice of An Occurrence (An Event or Happening That
Might Result in a Claim Against the Policyholder).
 Notice of A Claim (Claim or Threat Against
Policyholder).

 When?
 To Whom?
 How?
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What Next?
 Identify/Collect/Preserve Records.
 Determine Policy Erosion/Settlement/ Release.
 Provide Reasonable Cooperation.
 Provide Updates.
 Value Claim.
 Discuss Settlement.

 Cost/Benefit Analysis of Pursuing Coverage.
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D&O INSURANCE COVERAGE
For Environmental Liabilities
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Cases Applying D&O Insurance
To Environmental Liabilities

Robert M. Horkovich

Sealed Air (NJ Super. Ct. 2008)

 D&O Coverage not barred because allegations against
the company were based in securities fraud and
misrepresentation, not pollution.
Boliden Ltd. (Ont. 2007)
 Claims for misrepresentation, construction defects,
and other omissions arising from pollution are covered,
but claims from discharge of pollution are not.
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Cases Refusing to Apply
D&O Coverage to Pollution

Robert M. Horkovich

US Liquids (5th Cir. 2004)

 Pollution exclusion applied to securities and derivative
litigation claims over waste disposal practices.
High Voltage (1st Cir. 1992)
 Pollution exclusion barred coverage of Massachusetts
unfair deceptive trade statute allegations.
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Cases Refusing to Apply
D&O Coverage to Pollution

Robert M. Horkovich

Duplan (SDNY 1995)

 Pollution exclusion barred coverage for claim of breach
of fiduciary duties.
Davis (Ohio Ct. App. 2004)
 Corporate restructuring claims barred as based in
pollution liability.
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Robert M. Horkovich

FIRST PARTY PROPERTY COVERAGE
For Environmental Liabilities
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Robert M. Horkovich

Examples
 Fire results in a spill or fire hose spray run-off
contamination of a pond on the policyholder’s
property or an adjoining river necessitating
remediation.
 Wind storm or tornado spreads chemicals
necessitating remediation.
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Check Policy Provisions
 Many first party property policies have express
environmental contamination coverage subject to a
sub-limit.
 Floods usually are excluded, but check for express
flood coverage subject to a sub-limit.
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INSURANCE COVERAGE
For RCRA Corrective Action Costs
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Background
 RCRA: Resource Conservation and Recovery Act.
 Enacted in 1980 to regulate hazardous waste “from
cradle to grave”.
 Amended in 1984 to add “Corrective Action” provision
for conducting cleanup of contamination.

39
1055292v1 © 2015 Anderson Kill P.C. All Rights Reserved.

Robert M. Horkovich

RCRA and CERCLA
RCRA Corrective Action “was designed to be the analogue
to the CERCLA program’s National Oil and Hazardous
Substances Pollution Contingency Plan”.

40
1055292v1 © 2015 Anderson Kill P.C. All Rights Reserved.

Robert M. Horkovich

“that many more sites will be added to the future
burdens of the [CERCLA] Superfund program with little
prospect for control or cleanup. The responsibility to
control [hazardous constituent] release lies with the
[RCRA] facility owner and operator and should not be
shifted to the Superfund program, . . .”
HR Rep No 198, 98th Cong, 1st Sess, part 1, 61 (1983).
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 RCRA requires Corrective Action for any continuing
environmental property damage.
 RCRA requires the EPA to incorporate Corrective
Action into a RCRA facility’s operating permit (“Part
B”).
 A RCRA Part B permit is required if the company has a
waste treatment facility.
 Failure to comply with a Part B permit can result in
fines of $25,000 per day and permit revocation causing
a shut down of operations.
42
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Courts Holding That Clean Up Costs
Incurred Pursuant to RCRA Corrective
Action are “Damages”

Robert M. Horkovich

Lindsay Manufacturing (8th Cir. 1997)

 Eighth Circuit predicted Nebraska Supreme Court
would interpret “damages” to encompass RCRA
Corrective Action.
Brown Group, Inc. (Mo. Ct. App. 1997)
 RCRA imposed response costs and remediation costs
are “damages”.
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Robert M. Horkovich

EPA complaint alleging RCRA violations and subsequent
administrative proceedings culminating in a consent
order constituted a “suit” triggering a duty to defend, but
a civil penalty for failure to comply with RCRA
notification, permit and ground water monitoring
regulations was not “damages” even though CERCLA
response costs were “damages”.

A.Y. McDonald (Iowa 1991)
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Robert M. Horkovich

Policyholder’s cost of complying with a demand or
injunction to remediate property damage is the same
whether under CERCLA or RCRA and therefore is
recoverable as “damages”.
Texas Eastern (E.D. Pa ’92) affd. (3d Cir. ’93)
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Robert M. Horkovich

NRD: Damages
National Resource Damages are “damages”
under a CGL policy.
See Johnson Controls, Inc. v. Employees Ins. of
Wausau, 264 W.S. 2d 60, 665 N.W. 2d 257 (2003)
(both NRD and CERCLA response costs
“compensate for loss incurred” and therefore
should be covered).
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Robert M. Horkovich

NRD: Property Damage
National Resource Damages are Third party
property damage.
See Aetna Cas. & Sur. v. Pintlar, 948 F.2d 1057
(9th Cir. 1991) (government has a “quasi-sovereign
interest in environmental resources”).
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POLLUTION LIABILITY COVERAGE
Overview and Case Study
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The Genesis of Environmental
Impairment Liability (EIL) Policies
In the Beginning…
 Early CGL Policies did
not exclude pollution
 Mid-70s, a limited (qualified) pollution exclusion
 EIL Policies emerge
in response
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The Genesis of Environmental
Impairment Liability (EIL) Policies
The First Generation…
 Fill-in-the-gap for gradual
and non-sudden pollution
liability

 Increased in prevalence
until the mid-80s but
were disastrous for
insurers and therefore
abandoned
 CERCLA/Superfund
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Robert M. Horkovich

The Genesis of Environmental
Impairment Liability (EIL) Policies

2nd Generation….
1990s Redevelopment
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Robert M. Horkovich

The Genesis of Environmental
Impairment Liability (EIL) Policies
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The Genesis of Environmental
Impairment Liability (EIL) Policies
Modern Day EILs…
 Site-specific and risk-specific coverage
 Longer periods of coverage
 More exotic instruments and marketing
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Robert M. Horkovich

The Genesis of Environmental
Impairment Liability (EIL) Policies
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The Future of Pollution Coverage
Emerging Trends:
 M & A coverage
 Does Target’s coverage apply to Acquirer?
 Fall out from natural disasters
 Marketing towards specific industries
 Construction contractors & consultants
 Owners & operators of retail, institutional, manufacturing
and distribution facilities
 Transactional environmental insurance
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THANK YOU.

Robert M. Horkovich, Esq.
Managing Shareholder (Firm)
Anderson Kill New York Office
(212) 278-1322
rhorkovich@andersonkill.com
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Defenses, Developments & Key Issues
Strafford Publications
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Scott M. Seaman
Hinshaw & Culbertson LLP
sseaman@hinshawlaw.com
The information contained in this presentation is provided for informational
purposes only and is not intended and shall not be deemed to constitute legal
advice. The views expressed herein do not necessarily reflect the views of
Hinshaw & Culbertson LLP or any of its clients.
© 2017 Scott M. Seaman. All rights reserved.

Pollution Exclusions
 Application of Pollution exclusions
 Evolution of exclusions
S&A --> APE --> TPE
 Court Approaches
 Plain meaning
 Reasonable expectations
 Regulatory estoppel







S&A – temporal meaning of “sudden” (abrupt) or unexpected release
Impact on summary judgment
APE and TPE: traditional environmental pollution
Was there a “release”
For all exclusions, was the substance is a “pollutant”
59

GHGs Are Pollutants





GHGs falls squarely within the definition of “pollutant”
They are “liquids or gasses”
They are “other irritants, contaminants or pollutants”
US Supreme Court held that GHGs/carbon dioxide a pollutant for
purposes of the Clean Air Act. (Mass. v. EPA)
 For years, even policyholders have argued that pollution exclusions are
intended to exclude “traditional” environmental pollution. This is
traditional environmental pollution
 Now policyholders may attempt to divorce themselves from that tie to
underlying EPA regulation and argue that the case dealt with broad
agency authority to regulate
 Policyholders will point out that the U.S. Supreme Court was addressing
an issue of federal law and authority to regulate and not addressing state
insurance contract law
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Claims-Made Issues
 EIL and many GL policies are written on a claims-made basis
 Claims-made contracts generally cover claims first made during the
policy period
 Coverage only for claims based on acts that occur only on or after a
specified date (retroactive date)
 Some policies exclude coverage if, before the retroactive date, the
policyholder was aware of the claim, dispute, or event that could give
rise in the future to a claim
 Related claims language
 The New Jersey Supreme Court ruled last year in Templo Fuente De
Vida Corp v National Union Fire Insurance Co, that an insurer does not
have to show it was harmed by a policyholder’s late notice of a lawsuit
under a claims-made policy in order to deny coverage for an ensuing
settlement
 This decision is in accord with the vast majority of rulings across the
country on claims-made policies
61

Impact of Various Forms of Insurance
 Environmental claims can impact various forms of coverage in a
particular case (e.g., general liability, environmental coverages, property
coverage)
 Where no coverage under one type of policy, there may be coverage for
a risk (not necessarily a particular claim or loss) under another
– Risks can be better controlled and priced
– Sub-limits
 Coordination of coverage (closest to the risk vs. interplay of “other
insurance” clauses
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Issues Already Resolved
 Environmental coverage claims have been litigated for over 40 years
 However the parties may characterize a claim now, it may be that the
claim (e.g., NRD or climate change) have been previously released
(e.g., full policy releases, full environmental claim releases, full site
releases, partial releases)
 Many times a prior release extinguishes claims
 Important to review prior cases, rulings, and dismissals for collateral
estoppel, res judicata, etc.
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Claims Released
 In many cases, a contract other than the insurance policy – a settlement
agreement/release – is being litigated
 Employers Insurance of Wausau v. McGraw-Edison Company, No. 161264, 2017 WL 2829379 (6th Cir. June 30, 2017) (applying Michigan
law) (reversing district court and holding that a 1989 settlement
agreement applied to released only claims against insurer for only the
“primary battery plant” part of the site and not the “storage battery
plant” part of the site)
 Arrowood Indemnity Co. v. Lubrizol, No. 16-3463, 2017 WL 2377936
(6th Cir. 2017) (applying Ohio law) (affirming summary judgment to
insurers based upon prior settlement agreements finding the agreements
released not only encompassed “subject sites” but also insurance claims
“arising out of” the entities activities at the “subject sites”)
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Duty To Defend
 Primary CGL policies with defense obligations may be required in
particular cases to defend the policyholder or to pay for the defense of
the policyholder where there is a potential for coverage based upon the
allegations of the underlying complaint, depending upon the law and
policy language
 Due to the consequences of breach of the duty to defend (which vary
widely from state to state) many times an insurer will error on the side
of defending
 In many instances, the insurer may have strong arguments that there is
no duty to defend because the allegations do not implicate a policy or an
exclusion (such as a pollution exclusion) bars coverage
 Reserving the right to seek reimbursement for defense costs
 Whether the insurer may control the defense, whether the policyholder
may select defense counsel and obtain reimbursement in a Peppers or
Cumis situation, and division of responsibilities among multiple insurers
with defense obligations and the policyholder may be issues presented
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The Allocation Mix Time Line
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Pro Rata Allocation Is The Better Rule
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The Allocation Hydra
Acceleration/UNR

SIRS/Deductibles

Targeted Tender

Unavailability
Drop Down

No More "all
Sums"
Multi-Year Policies

Guar. Funds
Defense vs.
Indemnity

Stubs & Extensions

Reallocation
(Equitable
Subrogation/
Contribution)

Number Of
Occurrences
Non-Cumulation
Vertical/Horizontal
Exhaustion

Actual/Functional
Exhaustion

Set-Off/Settlement Credits
Apportioned Share/Pro Tanto
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Contemporary Allocation Playing Field
•
•

•

•
•

In many states with appreciable coverage activity the basis allocation
methodology is decided
Insurers seek pro rata allocation in presumptive “all sums” jurisdictions
based on different policy language (i.e., “those sums” vs. “all sums”) –
e.g., Indiana
Policyholders seek “all sums” rulings in presumptive pro rata
jurisdictions based on policy language (i.e., non-cumulation clauses) –
e.g., New York
Attempts at “targeted tender” unsuccessful
Policyholders seek to undo the thrust of a pro rata ruling using an
“unavailability of insurance” exception
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“Unavailability Of Insurance”
•
•
•

•

There is no “unavailability” exception in most pro rata jurisdictions
The notion is contrary to the fundamental and logical consequences of a
pro rata allocation
In jurisdictions with some law supporting such an exception, the
existence or scope of any exception is on appeal (e.g., Honeywell (NJ),
KeySpan (NY))
Even where an “unavailability of insurance” exception exists, insurance
for environmental risks was and remains available post-1986
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Owned Property Exclusion
 Many environmental coverage issues are not all or nothing issues. Some
involve "bucketing" and separating covered damages from un-covered
damages
 Owned property exclusion is often one of those issues
– On-site/Off-site
– Preventing imminent damage to third party/fixing up the place
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Defense Cost Issues
 Are RI/FS costs defense costs or indemnity costs
 Significance of cost characterization
 Defense costs supplementary under many primary policies
 Characterization as defense costs may delay or minimize impact to
excess policies
 Defense costs may be excluded under excess policy)
 Pre-tender costs
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Not BI/PD Caused By An Occurrence
 Cinergy Corp. v. Associated Elec. & Gas Ins. Services, Ltd., 865 N.E.2d
571 (Ind. 2007)
 Several insurers filed a declaratory judgment action against Cinergy
seeking to determine the extent of coverage obligations for an
underlying lawsuit brought by the United States and several intervening
parties asserting claims for injunctive relief to force Cinergy to comply
with the CAA by installing pollution control equipment to reduce
future emissions of pollutants and seeking the imposition of fines and
penalties for Cinergy’s failure to comply with the CAA Id. at 572
 Cinergy filed a motion for summary judgment against one of its primary
insurers, AEGIS, seeking payment of past defense costs, pre-judgment
interest, and an order directing AEGIS to pay future defense costs as
incurred. The trial court denied the motion and the matter ultimately
was decided by the Indiana Supreme Court
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Cinergy
 In affirming, the Indiana Supreme Court noted the insurance policy
provided coverage for damages “because of bodily injury or property
damage ‘caused by an OCCURRENCE.’” Id. at 582. The court explained:
The clear and unmistakable import of the phrase caused by is that the
accident, event or exposure to conditions must have preceded the damages
claimed – here the costs of installing emissions equipment. But what the
power companies here claim to be covered, the installation costs for
equipment to prevent future emissions, is not caused by the happening of an
accident, event, or exposure to conditions but rather result from the
prevention of such an occurrence. We cannot read the policy requirement
that covered damages result from the happening of an occurrence to mean
that coverage extends to damages that result from the prevention of an
occurrence. . . .
[W]e discern no ambiguity here that would permit the occurrence
requirement reasonably to be understood to allow coverage for damages in
the form of installation costs for government mandated equipment intended
to reduce future emissions of pollutants and to prevent future
environmental harm.
Id. at 581.
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Cinergy
 Cinergy claimed that plaintiffs also sought damages to clean-up past
harm caused by Cinergy’s prior emissions. The court rejected this
argument:
Notwithstanding the federal lawsuit’s various references to seeking relief
that would ‘remedy’ past violations and harm to public health, the power
companies acknowledge that the injunctive remedy sought by the federal
lawsuit is to force Cinergy to install equipment to contain any future excess
emissions and allow the environment to recover. . . . The federal lawsuit is
directed at preventing future public harm, not at obtaining control,
mitigation, or compensation for past or existing environmentally hazardous
emissions. Id. at 582. See also Cinergy v. St. Paul Surplus Lines Ins. Co., 873
N.E.2d 105 (Ind. Ct. App. 2007) (Affirming separate summary judgment
grant to other insurers ruling that there was no actual or potential
occurrence based upon the Indiana Supreme Court decision); Newman
Manufacturing Inc. v. Transcontinental Ins. Co., 871 N.E.2d 396 (Ind. Ct.
App. 2007).
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Non-Covered Costs
 Most environmental and climate change claims involve review of
claimed costs and damages
 Several cases have recognized that costs of doing business, maintenance,
facility improvements, civil penalties, economic loss, and regulatory
compliance costs generally are not covered under third-party liability
contracts
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Exhaustion Of All Underlying Limits
– Horizontal Exhaustion




The doctrine of horizontal exhaustion is the majority rule. Horizontal
exhaustion is the rule in states applying a pro rata allocation methodology
States with some law permitting an “all sums” or “horizontal spike” require the
policy holder to under exhaust the underlying coverage in the year it selects
Even some states employing the “all sums” fiction recognize the distinction
between primary and excess insurance. For example, Illinois’ targeted or
selective tender rule does not trump the requirement of horizontal exhaustion.
Kajima Const. Services, Inc. v. St. Paul Fire & Marine Ins. Co., 858 N.E.2d 234
(Ill. 2006). See also Montrose Chemical Corp. of Cal. v. Superior Court, (Cal.
App. Aug. 31, 2017) (rejecting policyholder’s argument that it may “electively
stack” excess policies [i.e., access any excess policy issued in any policy year so
long as the lower-lying policies for the same policy year have been exhausted],
ruling that Continental did not announce a general principle that policyholders
covered by multiple policies are entitled to “select which policy(ies) to access for
indemnification in the manner they deem most efficient and advantageous,” but
rather reaffirmed the principle that insurance policies must be interpreted
according to their terms, even if alternative allocation schemes might be more
desirable).
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Functional Exhaustion Verses
Actual Payment By Underlying
Insurers




Policyholders often argue that, whether the policyholder pays the difference
between the amount actually paid by the underlying insurer and the attachment
point of the excess policy, the excess insurer is no worse off by reason of
functional exhaustion by settlement and it would be unjust to limit the
policyholder’s ability to settle
The argument, however, may not comport with the contract language or with
the realities of excess insurance. Excess insurers receive only a small premium
relative to the large limits of liability provided, making excess insurance
available at reasonable costs. The excess insurer does not solely rely upon claims
being settled for an amount in excess of the attachment point of the policy, it
relies upon the claims implicating the excess contract after being subjected to
the claims adjustment process of the underlying insurers such that the
underlying insurers have reviewed and analyzed the claim, determined that
there is coverage, and determined that the settlement is reasonable such as to
pay the settlement amount.
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Cases Permitting Functional
Exhaustion
Zeig v. Massachusetts Bonding Ins. Co., 23 F.2d 665 (2d Cir. 1928) (old
decision involved a burglary loss under a first-party insurance contract
determining that the policy was ambiguous and recognizing that a different
result would attain where warranted by the contract language); Reliance
Ins. Co. v. Transamerica Ins. Co., 826 So.2d 998, 999 (Fla. Dist. Ct. App.
2001) (primary insurer paid $15,000 less than limits); Pereira v. National
Union Fire Ins. Co. of Pittsburgh, Pa., 2006 WL 1982789 (S.D.N.Y. July 12,
2006); Rummel v. Lexington Ins. Co., 123 N.M. 752, 945 P.2d 970 (N.M.
1997); Drake v. Ryan, 514 N.W.2d 785, 789 (Minn. 1994) (policyholder
settled with underlying insurers for less than the full limits of their
professional liability insurance policies and agreed to “fill in the gap” by
absorbing the difference between what the insurers agreed to pay and their
actual policy limits); Maximus Inc. v. Twin City Fire Insurance Co., 2012
U.S. Dist. LEXIS 32970 (E.D. Va. 2012); Trinity Homes LLC v. Ohio
Casualty Ins. Co., 629 F.3d 653 (7th Cir. 2010); Maximus Inc. v. Twin City
Fire Ins. Co., (E.D. Va. March 2012)
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Cases Rejecting Functional
Exhaustion
Several decisions have not permitted “functional” exhaustion and have held that exhaustion of
the underlying limit must be by the actual payment of the amount by the underlying insurer.
See, e.g., Comerica, Inc. v. Zurich Am. Ins. Co., 489 F.Supp.2d 1019 (E.D. Mich. 2007)
(rejecting functional exhaustion by insured’s payment of the difference between the amount
paid by primary insurer and policy limit and holding actual payment losses by the underlying
insurer is required); Qualcomm, Inc. v. Certain Underwriters at Lloyds, 161 Cap. App. 4th 184,
73 Cal. Rptr. 3d 770 (Cal. App. 2008) (finding language of excess contract, when read in
context of function of excess contract, requires actual payment by underlying insurer of no
less than the underlying limits); Great Am Ins. Co. v. Bally Total Fitness Holding Corp., 2012
WL 2542191 (N.D. Ill. June 22, 2010) (where, as here, policy language clearly defines
exhaustion, courts tend to enforce the policy as written); Citigroup Inc. v. Federal Ins. Co., 649
F.3d 367 (5th Cir. 2011) (underlying insurer must make actual payment of underlying limits to
constitute exhaustion); Federal Ins. Co. v. The Estate of Irving Gould, 2011 WL 4552381
(S.D.N.Y. Sept. 28, 2011) (policies require actual payment and noting if the insured “were able
to trigger the Excess Policies simply by virtue of their aggregated losses, they might be
tempted to structure inflated settlements with their adversaries… that would have the same
effect as requiring the Excess Insurers to drop down…”); Allstate Ins. Co. v. Dana Corp., 759
N.E.2d 1049 (Ind. 2001); United States Fire Ins. Co. v. Lay, 577 F.2d 421 (7th Cir. 1978)
(applying Indiana law) (“sham” settlement for less than primary limits did not trigger excess
insurer’s obligation); JP Morgan Chase & Co. v. Indiana Harbor Ins. Co., N.Y. App. Div. 2012).
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Second Circuit Decision
 Ali v. Federal Ins. Co., 719 F.3d 83, 94 (2d Cir. 2013). The excess
contract language of one of the excess insurers policies provided that
excess liability coverage “shall attach only after all… ‘Underlying
Insurance’ has been exhausted by payment of claim(s)” and “exhaustion”
of the ‘Underlying Insurance’ occurs “solely as a result of payment of
losses thereunder”
 The Second Circuit agreed with the District Court that the express
language “establishes a clear condition precedent to the attachment of
the Excess Policies” by expressly stating that coverage does not attach
until payment of the underlying losses
 The Second Circuit distinguished its earlier Zeig decision, noting there
is nothing errant about interpreting an exhaustion clause in an excess
liability policy differently than a similar clause in a first-party property
policy, that the “freestanding federal common law” Zeig interpreted and
applied no longer exists, and that excess insurers have good reason to
require actual payment up to the attachment points of the relevant
policies to deter the possibility of settlement manipulation
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Occurrence/Fortuity Notice Issues
 Many environmental coverage actions involve knowledge-based
coverage issues
 The policyholder bears the burden of establishing the existence of an
“occurrence.” The policyholder must demonstrate that the damage or
injury resulted from an occurrence which is defined, for example, by
The 1973 ISO form as “an accident, including continuous or repeated
exposure to conditions which results in bodily injury or property
damage neither expected nor intended from the standpoint of the
insured.”
 Damages or injuries expected or intended by the policyholder do not
satisfy the “occurrence” definition or are otherwise excluded by the
policy and/or by governing law
 In many cases, insurers will argue that the policyholder failed to comply
with notice provisions of the policy
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Climate Change Coverage Action
 AES Corp. v. Steadfast Ins. Co., 725 S.E.2d 532 (Va. Sup. Ct. 2012)
 Virginia Court of Appeals decision of 9/16/11
 Native Village of Kivalina and City of Kivalina sued AES and others
claiming emission of greenhouse gases on public and private nuisance
theories
 Steadfast defended under ROR and instituted a declaratory judgment
action
 The trial court ruled on summary judgment that the underlying
complaint did not allege an occurrence covered by the policies
 The Court of Appeals affirmed
 The court did not address the pollution exclusion or trigger issues
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No Occurrence








The relevant policies only require steadfast to defend AES against claims for damages for
bodily injury or property damage caused by an occurrence or accident.
In the complaint, Kivalina plainly alleges that AES intentionally released carbon dioxide
into the atmosphere as a regular part of its energy-producing activities. Kivalina also
alleges that there is a clear scientific consensus that the natural and probably consequence
of such emissions is global warming and damages such as Kivalina suffered. Whether or
not AES’s intentional act constitutes negligence, the natural and probable consequence of
that intentional act is not an accident under Virginia Law.
Kivalina alleges that AES knew or should have known the damage that its activities would
cause, that AES was negligent if it did not know, and that AES was negligent in acting in
concert with other defendants in creating a nuisance.
However, allegations of negligence are not synonymous with allegations of an accident,
and, in this instance, the allegations of negligence do not support a claim of an accident.
even if AES were negligent and did not intend to cause the damage that occurred, the
gravamen of Kivalina’s nuisance claim is that the damages it sustained were the natural
and probably consequences of AES’s intentional emissions.
Kivalina asserts that the deleterious results of emitting carbon dioxide and greenhouse
gases is something that AES knew or should have known about. Inherent in such an
allegation is the assertion that the results were a consequence of AES’s intentional actions
that a reasonable person would anticipate. When the insured knows or should have
known of the consequences of his actions, there is no occurrence and therefore no
coverage.
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Fracking Coverage Issues
 Occurrence/intentional acts
 Pollution exclusions (what chemicals are in the pressurized liquids and
do they constitute “contaminants” or “pollutants”)
 Time-element pollution exclusions – must report within specific time
period (i.e., 30-90 days). See, e.g., Starr Indem. & Liability Co. v. SGS
Petroleum Serv. Corp., 719 F.3d 700 (5th Cir. 2013) (Texas law); Warren
Drilling Co., Inc. v. Ace American Ins. Co., (S.D. Ohio 2012)
 Trigger & allocation
 Number of occurrences
 Claims made issues
 Owned property exclusions
 Notice
 Fracking bans and "civil authority" insurance coverage provided under
some commercial property insurance policies
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Is Mold A Pollutant For
Pollution Exclusion Purposes?


YES
See, e.g., American Western Home Ins. Co. v. Utopia Acquisition,
No. 08-0419-CV-ODS, 2009 WL 792483 (W.D. Mo. Mar. 24, 2009).



NO
See, e.g., Johnson v. Clarendon Ins. Co., 2009 WL 252619 (Cal. Ct.
App. 2009); Stillman v. Travelers Ins. Co., No. 1949-CV (S.D. Fla. June
18, 1993).
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Mold Exclusions
FUNGUS (INCLUDING MOLD)
EXCLUSION ENDORSEMENT
DEFINITIONS
The Following Definition Is Added:
“Fungus” Means Any Type Of Form Of
Fungus, Including Mold, Mildew,
Mycotoxins,
Spores,
Scents
Or
Byproducts Produced Or Released By
Fungi.
*

*

2) Any Remediation Of Fungus,
Including The Cost To:
A. Remove The Fungus From The
Covered Property Or To Repair,
Restore
Or
Replace
That
Property; Or
B. Tear Out Or Replace Any
Part Of The Building Or Other
Property As Needed To Gain
Access To The Fungus;

*

g. Fungus. We Also Do Not Cover:
1) Any Loss Of Use Or Delay In
Rebuilding, Repairing Or Replacing
Covered Property, Including Any
Associated Cost Or Expense, Due To
Interference At The Residence Premises
Or Location Of The Rebuilding, Repair
Or Replacement, By Fungus;

3) The Cost Of Any Testing Or
Monitoring Of Air Or Property To
Confirm The Type, Absence, Presence
Or Level Of Fungus, Whether
Performed Prior To, During Or After
Removal, Repair, Restoration Or
Replacement Of Covered Property.
FE-5398
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Mold Exclusions


We never, under any circumstances, cover rust, mold, fungus,
or wet or dry rot, even if resulting from [the exceptions]
above. * * * Whenever rust, mold, fungus, or wet or dry rot
occurs, the rust, mold, fungus, wet or dry rot and any
resulting loss is always excluded under this policy, however
caused.
-- De Bruyn v. Superior Court, 158 Cal. App. 4th 1213 (2008).



We do not cover loss to the property * * * Resulting directly or
indirectly from or caused by one or more of the following. Such
loss is excluded regardless of any other cause or event contributing
concurrently or in any sequence To the loss.
-- DeVore v. Am. Fam. Mut. Ins. Co., 891 N.E.2d 505 (Ill. App.
2008).
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Natural Resource Damages
 What “damages” are within the coverage of the policy?
 Have the claims been released?
 How many (if any) occurrences are involved?
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Fracking Claims
 Hydraulic fracturing or fracking – drilling pressurized liquid (water,
chemicals, and sand/gravel) into rock to release natural gas and oil
 Potential target defendants – oil and gas drillers, contractors and
subcontractors, property owners and lease holders (private parties and
municipalities), transporters, well operators, equipment manufacturers
 BI/PD from contaminated groundwater (methane or other "pollutants"
such as fracking fluid, alleged air pollution, nuisance, trespass, well
blowouts, disposal of fracking fluids, earthquakes, explosions, and
subsidence
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