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Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-570-7602 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com immediately so we can address
the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the ^ symbol next to “Conference Materials” in the middle of the lefthand column on your screen.

•

Click on the tab labeled “Handouts” that appears, and there you will see a
PDF of the slides for today's program.

•

Double click on the PDF and a separate page will open.

•

Print the slides by clicking on the printer icon.

Ethical and Fiduciary Duties in
Client Termination:
How to Fire a Client and
Avoid Legal Exposure
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200 Ashford Center North, Suite 500
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kjackson@boviskyle.com.com
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510-936-1534
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@ZaviehLaw
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Reasons the Attorney / Client
Relationship is Ending
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Why The Relationship Ends
1. Client fires the attorney
2. Attorney fires the client
for non-payment
3. Attorney withdrawal due
to conflict of interest
4. Attorney withdrawal due
to client’s conduct
5. Lawyer changes firms
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General Overview
The Attorney’s Obligations
•
•
•
•
•

Return property and funds
Return client’s file
Prevent prejudice to client
Get paid
Avoid malpractice exposure
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Poll
• Who has been fired by a client:
• Yes
• No
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1. Attorney is Fired by the Client
• Rule 1.16
(a) Except as stated in paragraph
(c), a lawyer shall not represent a
client or, where representation
has commenced, shall withdraw
from the representation of a
client if:
*
*
*
*
• (3) the lawyer is discharged.

At will relationship!
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Poll
• Who has fired a client for non-payment:
• Yes
• No
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2. The Client Will Not Pay
Rule 1.16
(b) Except as stated in paragraph (c), a lawyer may
withdraw from representing a client if:
(1) withdrawal can be accomplished without
material adverse effect on the interests of
the client;
...
(5) the client fails substantially to fulfill an obligation to the
lawyer regarding the lawyer's services and has been given
reasonable warning that the lawyer will withdraw unless the
obligation is fulfilled;
(6) the representation will result in an unreasonable financial
burden on the lawyer or has been rendered unreasonably
difficult by the client….
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How to Get Out
• Rule 1.16: “[Client] has been given reasonable warning that the
lawyer will withdraw unless the obligation is fulfilled….”
• Document early and often
• Seek release earlier rather than later to avoid issue with Court or
prejudice concerns
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Getting Paid
• Discussed in more depth later, but:
• The best way to avoid collections is:
– Protection on the front end.
– Do not allow your client to get too far behind.
– Create expectations and document issues.
– Flat fees.
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Poll
• Who has withdrawn during a
representation due to conflict of interest
arising?
• Yes
• No

17

3. Attorney Has a Conflict of Interest
• Duty to constantly
evaluate for conflicts.
• Does the conflict require
termination of other
attorney-client
relationships?
• There is no right to prewaiver of conflicts.
• What must be revealed
and must remain
confidential?
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Rule 1.7 Conflict Of Interest:
Current Clients
Conflict of interest is a problem if:
(1) the representation of one client will be directly adverse to another
client; or
(2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer's responsibilities to
another client, a former client or a third person or by a personal
interest of the lawyer.
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Rule 1.6 – You can get help
Comment 9:
[C]onfidentiality obligations do not preclude a lawyer from
securing confidential legal advice about the lawyer's personal
responsibility to comply with these Rules…. Even when the
disclosure is not impliedly authorized, paragraph (b)(4)
permits such disclosure because of the importance of a
lawyer's compliance with the Rules of Professional Conduct.
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Duties To Multiple Clients
• If representation is terminated due to a
conflict of interest with another existing
client, are you required to withdraw from
both representations?
• A definite maybe.
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Pre-Conflict Waiver Agreements
• Waivers of some foreseeable conflicts may not
be made in advance, depending on jurisdiction.
• Examples:
– Anticipated: multiple clients, limited fund for
settlement – can prospective agreement on division of
available settlement funds bind clients?
– Anticipated: Multiple defendants, course and scope
issues could arise – can prospective agreement
require clients to allow attorney to stay with one client
in the case
22

Rule 1.6 Confidentiality of Information
(a) A lawyer shall not reveal
information relating to the
representation of a client unless the
client gives informed consent, the
disclosure is impliedly authorized in
order to carry out the representation or
the disclosure is permitted by
paragraph (b).

If a conflict requires withdrawal, you cannot
tell one client the reason if the disclosure would
violate the duty of confidentiality to the other
client. Note: Joint representations may not
permit confidentiality between the clients.
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Conflicts With Prior Clients
Rule 1.9(a)
A lawyer who has formerly represented a client in a matter
shall not thereafter represent another person:
1.in the same or a substantially related matter in which
2.that person's interests are materially adverse to the
interests of the former client
3.unless the former client gives informed consent,
confirmed in writing.
24

Poll
• How many law firms have you been
employed by?
•
•
•
•

1
2
3
4 or more
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Conflicts With Prior Clients
Rule 1.9(b)
A lawyer shall not knowingly represent a person in the same or a
substantially related matter in which a firm with which the lawyer
formerly was associated had previously represented a client
Conflicts With Prior Clients

• (1) whose interests are materially adverse to that person; and
• (2) about whom the lawyer had acquired information protected
by Rules 1.6 and 1.9(c) that is material to the matter;
unless the former client gives informed consent, confirmed in
writing.
If you did not work on file at old firm, you should be ok!
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Conflicts With Prior Clients
Rule 1.9(c)
A lawyer who has formerly represented a client in a matter or
whose present or former firm has formerly represented a client in a
matter shall not thereafter:
• (1) use information to the disadvantage of the former client
except as these Rules would permit or require with respect to a
client, or when the information has become generally known; or
• (2) reveal information relating to the representation except as
these Rules would permit or require with respect to a client.

This Rule does not require withdrawal – it goes to use of
information.
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Poll
• Have you ever withdrawn from
representation because of the behavior of
your client (non-financial issues)?
• Yes
• No
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4. Bad Client Behavior
Typical problems
• Chronic issues
•
•
•
•

Failure to cooperate
Failure to communicate
Insists on tactics with which you are not comfortable
Normally treated similar to non-payment

• Acute issues
• Fraudulent conduct
• Dishonest behavior
• May require or inspire your withdrawal
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Rule 1.16 – Bad Client Behavior
(a) Except as stated in paragraph (c), a lawyer…where
representation has commenced, shall withdraw…if:
(1) the representation will result in violation of the rules of
professional conduct or other law; . . . .
(b) Except as stated in paragraph (c), a lawyer may withdraw…if:
(1) withdrawal can be accomplished without material adverse
effect on the interests of the client;
(2) the client persists in a course of action involving the
lawyer's services that the lawyer reasonably believes is
criminal or fraudulent;
(3) the client has used the lawyer's services to perpetrate a
crime or fraud;
(4) the client insists upon taking action that the lawyer
considers repugnant or with which the lawyer has a
fundamental disagreement;
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Attorney Concerns and Duties
• Lawyer must avoid being
drawn into client’s improper
conduct – Rule 1.2 and 8.4

• Attorney must warn client of
possible consequences of
misconduct, including the
attorney’s course of action
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Quiet or Noisy Withdraw
• Quiet Withdraw

• Noisy Withdraw

• Lawyer may need to avoid
disclosing client’s misconduct

• Do you need to disaffirm
your own prior conduct?

• Review Rule 1.6 (and 3.3 if
appropriate)
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Fiduciary Obligations After the
Relationship Has Ended
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When Termination Is Necessary
• Make a clean break – with warnings (Rule 1.16)
– Protect client - status, immediate needs,
deadlines
– How file will be handled
– Reminder: unpaid fees
• Review situation to avoid problems in future
representations
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Return Client’s Property
Rule 1.15
• Follow client’s instructions on returning
property
• Provide a full accounting
• Go ahead and return all property not in dispute,
even if other property is in dispute
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When Property Is In Dispute
Comment 4 to Rule 1.15:
• If the claim is not “frivolous,” the lawyer must refuse to give
disputed property to client until the claims are resolved.
• The lawyer should not “unilaterally arbitrate the dispute”
between the client and the third party.
• But is “substantial grounds exist,” the lawyer may file an action
to have a court resolve the dispute.
In other words:
• Protect your client and third-party
interests by holding the property
• Do not assume the role of arbitrator
• File an interpleader if necessary
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Terminating During Litigation
Check Your Local Rules!

In Litigation –
The Court Is in Charge
Rule 1.16:
(c) A lawyer must comply with applicable law requiring notice to
or permission of a tribunal when terminating a representation.
When ordered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for terminating the representation.
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Avoiding Client Prejudice
• Avoid prejudice to the client.
– Even if the lawyer has been unfairly discharged by
the client, a lawyer must take all reasonable steps to
mitigate the consequences to the client.
• Give notice of any issues for the next attorney.
– This helps client and may preclude your own
malpractice exposure for the next attorney’s mistake.
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The Client’s File
• Majority rule – client, even non-paying client, controls the entire
file
– (Small) minority rule – firm may withhold the file to obtain
payment
– Exceptions may exist to parts of file
• What are risks of withholding the file?
– Encourages a claim (damages from harm to client, equity)
– Encourages a bar grievance
• You are entitled to, and better, make a copy for yourself!
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Threat of Legal Malpractice
• Keep a copy of your
file.
• Give file to client
(what can you keep?)
• What can you
disclose?
• What to do to resolve
dispute?
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What Can You Refuse To Give
Client
• We covered giving the file
• But, Client may not be entitled to all
material in file, e.g., attorney notes, work
product memos, documents created in
anticipation of legal malpractice claim
• Depends on jurisdiction
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Cannot Prospectively Limit Liability
• Generally, attorneys may not limit liability
for malpractice in representation
agreements.
• Rule 1.8 (h): Forbidden “…unless the
client is independently represented in
making the agreement.”
• Scope and procedure for such agreements
varies by state.
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Cannot Request Not to File Bar
Complaint
• California’s current Rule 1-500 (soon to be
Rule 5.6) prohibits agreement under which
client will not report to State Bar
• Check your state rules
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Poll
Client and lawyer are in a dispute. What can
lawyer tell court, others, that might be
otherwise privileged?
• Nothing, privilege controls
• Anything, client loses privilege by lying
• Anything reasonably necessary to rebut
charges of wrongdoing, to necessary
parties
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Attorney Self Defense And Privilege
• Attorneys often face a conflict between defending
claims or accusations and maintaining client
confidences.
• The Rules regarding confidentiality allow the attorney
to defend him/herself without violating ethical rules,
but they do not permit unlimited disclosure.
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The Power To Defend Oneself
• Rule 1.6 and general rules about privilege
and confidentiality may not be used by
client to prevent lawyer from protecting his
or her own interests.
• Attorney is entitled to defend against (and
prosecute) claims of wrongdoing made by
client or third-parties, even if it means
revealing confidential information.
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No Power To Defend Oneself
Outside of Formal Tribunals
• Lawyer’s right to defend self does not
mean ok to reveal confidential info in
response to negative online reviews
• Duty of confidentiality remains
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Use of Confidential Information
Rule 1.6(b) A lawyer may reveal information relating
to the representation of a client to the extent the
lawyer reasonably believes necessary:
1. To establish a claim or defense on behalf of the lawyer
in a controversy between the lawyer and the client
2. To establish a defense to a criminal charge or civil claim
against the lawyer based upon conduct in which the
client was involved,
3. To respond to allegations in any proceeding concerning
the lawyer's representation of the client.
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Rule 1.6 Defense
SELF DEFENSE RIGHTS ARE VERY BROAD
▪ Legal claim alleging complicity or direct misconduct
▪ Applies in Civil, Criminal, Disciplinary or other proceeding
▪ Allegations need not be by the client
▪ Client need not be involved in the proceeding
▪ The lawyer may also be the claimant seeking money
damages, fee collection, etc.
▪ Arises with the assertion of
wrongdoing – need not await the
commencement of an action or
proceeding.
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Informing Client and Limiting Access
Rule 1.6, Cmnt 14 – Disclosure permitted:
▪ No greater than lawyer reasonably believes necessary to
accomplish proper purpose.
▪ Where practicable, the lawyer should first try to
persuade the client to take obviate the need for
disclosure or obtain permission.
▪ Made in a manner that limits access to those that need
to know. Protective orders, etc., may be advisable.
Note: Such safeguards are generally not required in legal
malpractice cases due to implied waiver of privilege.
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Litigation/Ethical Guidance
Available case law favors the rights of the attorney establish defenses to
accusations of wrongdoing.

• S.C. Bar Advisory Op. 94-23
– Attorney under investigation by SSA may reveal such confidential information to respond to
or defend against the allegations.

• Ill. For. And Inf. Op. No. 94-10 (11/94)
– Attorney permitted to reveal client confidences to defend himself from accusation of
wrongful conduct in support of a motion for new trial.

• S.C. Bar Advisory Op. 94-24
– Attorney terminated by a legal services agency may reveal client confidences in an appeal of
the Director’s decision to the agency board.

• Mass. For. and Inf. Op. No. 96-4
– Attorney may reveal client confidences as necessary to stave off a criminal indictment.

• ABA formal Op. 01-424 and Ala. For. and Inf. Op. RO-00-01
– Attorney may pursue a wrongful discharge claim against her former corporate employer.

• S.C. Bar Ethics Advisory Op. 98-38
– Attorney may appear in Bankruptcy Court and reveal confidences as necessary to defend
against client’s discharge of attorney’s claim for fees.
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Concerned About A Claim?
• Report potential claim
to ensure coverage
• Insist on an attorney
(not yourself)
• Report any issues or
mistakes to the client
(avoid a new claim)
• Mitigate any potential
harm
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Recovery of Fees after Termination
Absent basis for disgorgement, fees typically legally recoverable.
• Work completed -- look to contract
– Work not completed -- look to contract or quantum meruit
– Sometimes lesser of fair value of services and ratable
proportion of agreed fees
• Contingency fee:
– Was contingency satisfied? If not, likely quantum meruit.
– Can lawyer prove entitlement to fees?
• Attorney liens – varies by state and practice area
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Unpaid Fees
• If you sue, you will be sued
• Claims against clients for fees = claims for legal
malpractice

• If you take the risk,
get your file in order
before filing suit
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Suit to Recover Fees
•
•
•
•

Amount of fees to be recovered – is it worth it?
Possible public fallout – is it worth it?
Exhaust non-litigation options
Assess the file internally – for substance and business
process issues
• Subject the file to independent review
• Communicate with your LPL insurer
• Consider waiting for the statute of limitations to run on
malpractice claim if possible
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Avoid Billing Disputes
By Controlling Expectations
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Billing Is About Expectations
• Establish expectations for billing practices and fees at onset
• Written agreements always -- not just contingency fee cases

• Review invoices for errors prior to sending to your clients
▪ Nothing says “I am not paying attention to your case” like an
invoice containing improper entries
• Written confirmation on changes in terms – in advance of
effective date
• Identify methods of fee dispute resolution
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Handling Disputes
• Always have a special focus on client complaints
and disputes
– Heightened communication
– Heightened documentation

• Termination of relationship when necessary
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5. Lawyer Leaves The Firm
When lawyer leaves firm, clients may
• Go with lawyer
• Stay at firm
• Transfer to another lawyer
All of the above -- or some
combination thereof
60

Departing Lawyer’s Conduct
• Announce intended departure to firm
• Coordinate notice to impacted clients
• If firm fails to act, lawyer should give notice:
– Notice
– Fact of departure
– Choice of client to stay with firm, move with lawyer, or opt
for another lawyer
– Do not defame anyone (even if “truth” is potential defense)
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Client Property And Files
• Firm must follow instruction of client
– Fair to ask for some written proof from client
of instruction

• Other property (such as trust funds)
should follow files or be refunded
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Withdrawals
• If client goes with lawyer, the firm should
insist lawyer provide notice to courts
• If client stays with firm, the lawyer should
ensure withdraw or substitution is filed
• Attorney-client relationship controlled by
“reasonable belief” of client
• Not withdrawing (firm or attorney) creates
malpractice and conflicts exposure
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Malpractice Insurance Considerations
• Claims made policies
• Tail coverage from old firm?
• Avoid prior acts dates at new firm?
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