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Discussion Topics

(1) Federal Rules of Civil Procedure 12(b) and 8(a)

(2) Timing of motions to dismiss
(3) Evaluating whether to bring a motion to dismiss
(4) Considerations for drafting motions to dismiss
(5) Arguing motions to dismiss
(6) Rulings on motions to dismiss
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(1) Federal Rules of Civil Procedure 12(b) and 8(a)
Rule 12(b) - HOW TO PRESENT DEFENSES. Every defense to a claim
for relief in any pleading must be asserted in the responsive
pleading if one is required. But a party may assert the following
defenses by motion:
• (1) lack of subject-matter jurisdiction;
• (2) lack of personal jurisdiction;
• (3) improper venue;
• (4) insufficient process;
• (5) insufficient service of process;
• (6) failure to state a claim upon which relief can be granted; and

• (7) failure to join a party under Rule 19.

Note: Rule 12(b) distinguishes between affirmative defenses
and defenses that may be raised by motion
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(1) Federal Rule of Civil Procedure 12(b) and 8(a)
Rule 8(a) - CLAIM FOR RELIEF. A pleading that states a claim for
relief must contain:
• (1) a short and plain statement of the grounds for the court's
jurisdiction, unless the court already has jurisdiction and the claim
needs no new jurisdictional support;
• (2) a short and plain statement of the claim showing that the pleader
is entitled to relief; and
• (3) a demand for the relief sought, which may include relief in the
alternative or different types of relief.
Note: Federal Rules apply a “notice pleading” standard. This is less
restrictive than the “fact pleading” standards used in some states, including
California, New Jersey, New York, and Illinois.
Does the complaint give the defendant fair notice of what the claim is and the
grounds upon which it rests?
7

(1) Federal Rule of Civil Procedure 12(b) and 8(a)
Federal Notice Pleading after Twombly and Iqbal:

Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007)
Ashcroft v. Iqbal, 556 U.S. 662 (2009)
“To survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to state a claim to relief that is
plausible on its face.”
“A claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.”
“Threadbare recitals of a cause of action’s elements, supported by
mere conclusory statements,” are insufficient.
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(2) Timing of Motions to Dismiss
1. Federal Rule 12(a)(1)(A) – Responsive pleading is due
within 21 days of service of complaint. If service is waived,
response is due within 60 days after the request for waiver
was sent (or 90 days if it was sent to a defendant outside of
the United States).
2. Court may set briefing schedule on motion to dismiss.

3. Defendant may move court for an order extending the
deadline to respond.
Note: Failing to timely respond may result in the entry of a
default judgment. Fed. R. Civ. P. 55(a).
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(2) Timing of Motions to Dismiss
Fed. R. Civ. P. 12(h)(1) - The following defenses are waived
if they are not included in the initial responsive pleading:
– lack of personal jurisdiction
– improper venue
– insufficient process
– insufficient service of process
Note: Affirmative defenses must be asserted in the answer or they
may be waived. Fed. R. Civ. P. 12(b), (h). You may, however, seek leave
to amend to plead additional affirmative defenses based on the
factual developments in the case. Not so for the Rule 12(h)(1)
defenses above.
Don’t forget about Rule 12(c) – Judgment on the Pleadings
10

(3) Evaluating whether to bring a motion to dismiss
• Question you should always ask:
Is a motion to dismiss really in your client’s best interest?

• Potential Advantages:
– Potential to dismiss the case at early stage with minimal cost
– Send signal to opposing counsel this will be a fight
– Strong motion to dismiss can increase bargaining power in
settlement negotiations
– Potential to delay discovery and give more time to evaluate facts
– Potentially narrow scope of legal issues and discovery
– Better understanding of opponent’s legal theory and court’s
position on legal theory early in case.
–Choice of law issues
11

(3) Evaluating whether to bring a motion to dismiss
• Potential Disadvantages:
– Weak (or denied) motion to dismiss can reduce bargaining power
in settlement negotiations and increase costs.
– Motion to dismiss on complex legal issues can be costly.
– Plaintiff almost always given opportunity to re-plead.
– May give away your hand and allow plaintiff to structure discovery
based on your legal theories.
– Plaintiff may appeal and reasonably likely to prevail.

– Be careful what you wish for (personal jurisdiction, subject matter
jurisdiction, venue)

12

(3) Evaluating whether to bring a motion to dismiss
• Overall Considerations:
– Cost-benefit analysis
– Communications with client – what does your client want?
– Likelihood of success in your forum (judge, jurisdiction)
– Discussion with other attorneys who have handled a case similar
to yours
– Best outcome vs. worst outcome
– If your motion to dismiss is denied, will you look back and still
believe it was worthwhile to have filed the motion?
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(3) Evaluating whether to bring a motion to dismiss
Partial Motions to Dismiss:
– May be required to file a responsive pleading on
claims/allegations not subject to motion to dismiss.
– May not stay discovery in case (no cost savings)
– Did Plaintiff file a “kitchen sink” complaint (e.g. 10+ claims)?
– Will partial motion to dismiss get rid of majority of claims or
minority of claims?

– Will a partial motion to dismiss actually narrow scope of case
and have discovery implications?
Note: Many defense lawyers instinctively try to move to dismiss any
claim possible as early as possible. Will the benefit outweigh the cost
if the claim subject to a partial motion to dismiss can be disposed of
on summary judgment?
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(3) Evaluating whether to bring a motion to dismiss
Employment Discrimination (Title VII) – low standard
Littlejohn v. City of New York, 795 F.3d 297 (2d Cir. 2015)

Holding: Plaintiff satisfies notice pleading standard of “plausibility” under
Iqbal as long as he or she alleges “plausible support for a minimal inference
of discriminatory motivation.”
Vega v. Hempstead Union Free School District, 801 F.3d 72 (2d Cir. 2015)
(affirming Littlejohn)
Holding: “[T]o defeat a motion to dismiss ... in a Title VII discrimination case,
a plaintiff must plausibly allege that (1) the employer took adverse action
against him, and (2) his race, color, religion, sex, or national origin was a
motivating factor in the employment decision.”

Takeaway: Even after Iqbal, the pleading standard for Title VII claims
remains low. Absent a specific applicable defense (e.g. statute of limitations
or failure to exhaust administrative remedies), the likelihood of success of a
motion to dismiss is also low.
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(3) Evaluating whether to bring a motion to dismiss
Age Discrimination (ADEA) – low standard
Sheppard v. David Evans and Associates, 694 F.3d 1045 (9th Cir. 2012)

Holding: Plaintiff’s incredibly brief (17 one-sentence paragraphs) complaint
plausibly alleged a prima facie case of age discrimination: (1) she was at least
forty years old; (2) her performance was satisfactory or better and that she
had received consistently good performance reviews; (3) she was discharged;
and (4) her five younger comparators kept their jobs.
Most defense lawyers would argue the complaint was nothing more than a
conclusory recitation of the elements of an age discrimination claim.
Court: Notes the conclusory nature of the complaint but concludes that final
allegation regarding younger comparators keeping their job “gives rise to an
‘inference of age discrimination.”
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(3) Evaluating whether to bring a motion to dismiss
Hostile Work Environment – 42 U.S.C. 1981, Title VII
Castleberry v. STI Group, 863 F.3d 259 (3d Cir. 2017) (reversing district
court’s ruling dismissing the claim because the facts pled did not support a
finding that the harassment was “pervasive and regular”)
Holding: A single racist remark, if severe enough, can establish a legal action
for a hostile work environment.
Plaintiffs’ harassment allegations centered around an incident when a
supervisor asked them if they had “n***** rigged” a fence.
Court clarified that, to establish a hostile work environment claim under 42
U.S.C. § 1981 (and Title VII) an employee must show that “(1) the employee
suffered intentional discrimination because of his/her race, (2) the
discrimination was severe or pervasive, (3) the discrimination detrimentally
affected the plaintiff, (4) the discrimination would detrimentally affect a
reasonable person in like circumstances, and (5) the existence of respondeat
superior [for example, the plaintiff’s supervisor] liability.”
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(3) Evaluating whether to bring a motion to dismiss
Fair Labor Standards Act (Overtime Claims)
Landers v. Quality Commc’n, Inc., 771 F.3d 638 (9th Cir. 2014) (affirming
dismissal of claim alleging failure to pay overtime under the FLSA)
Holding: Following the First, Second, and Third Circuits, the Ninth Circuit
held that a plaintiff asserting a claim for unpaid overtime must allege that he
or she worked more than 40 hours in a given workweek without being paid
overtime for the overtime hours worked during that specific workweek.
Complaint dismissed because it only included generalized allegations of
unpaid overtime and did not assert any specific workweek in which the
plaintiff worked more than 40 hours and was not paid overtime.
“A plaintiff may establish a plausible claim by estimating the length of her
average workweek during the applicable period and the average rate at
which she was paid, the amount of overtime wages she believes she is owed,
or any other facts that will permit the court to find plausibility.”
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(4) Drafting Motions to Dismiss
• Review local rules and your judge’s preferred practice
• Know your opponent.
• Keep in mind Federal Rule 11’s prohibition against the
filing of frivolous motions.
– Argue in good faith that Plaintiff has failed to state a claim?

• Can you cite to outside evidence or documents?
– Rule 12(b)(6) (failure to state a claim) – typically no
– Rule 12(b)(1) (subject matter jurisdiction) - yes

• Reviewing controlling authority and decisions by your
judge and court.

• Short and concise is often the most effective.
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(5) Arguing Motions to Dismiss
• Know your judge!
• How does he or she handle oral arguments?
• In some jurisdictions, motion to dismiss arguments are
common; in others, very rarely granted.
• Know your opponent!
• Be clear and succinct.
• Focus on the Court and answer any question immediately
and directly.
• Concede your weak points and do not overstate your
strong points.
• In 1 minute or less, can you explain why you should win?
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(6) Ruling on Motions to Dismiss
• If the court denies the motion to dismiss or postpones
its disposition until trial, an answer must be served
within 14 days after notice of the court’s action, unless
the court sets a different time schedule. Fed. R. Civ. P.
12(a)(4)(A).
• Denials of motions to dismiss are interlocutory orders
and generally not appealable (exception: Twombly and
Iqbal).

• Granting of a motion to dismiss is appealable (potential
for a short-lived victory).
• Plaintiffs almost always given leave to amend unless it
would be futile to do so (e.g. controlling legal issue).
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Discussion Topics
(1) Discovery Planning Conference
(2) December 2015 Amendments to Federal Rules
(3) Federal Rule 26(c) – Protective Orders
(4) Pre-Motion Discovery Conferences
(5) Strategies for Limiting Discovery
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(1) Discovery Planning Conference
•

Federal courts (and most state courts) require the parties to
participate in a scheduling and discovery planning
conference.

•

Federal Rule 26(f)(2) requires the parties to “meet and
confer” prior to the discovery planning conference and
“consider the nature and basis of their claims and defenses
and the possibilities for promptly settling or resolving the
case; make or arrange for the disclosures required by Rule
26(a)(1); discuss any issues about preserving discoverable
information; and develop a proposed discovery plan.”

•

Having a good grasp of the factual and legal issues in the
case is key to developing a reasonable discovery plan and
limiting unnecessary discovery.
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(2) December 2015 Amendments to Federal Rules
Federal Rule 26(b)(1) states that parties:

“may obtain discovery regarding any nonprivileged matter that
is relevant to any party’s claim or defense, and proportional
to the needs of the case, considering the importance of the
issues at stake in the action, the amount in controversy, the
parties relative access to relevant information, the parties’
resources, the importance of the discovery in resolving the
issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefit.”
Purpose: The amendment makes proportionality mandatory, by
including it in the definition of the scope of discovery. It is not
intended to deprive any party of the evidence reasonably
needed to prove its case or defenses.
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(2) December 2015 Amendments to Federal Rules
Federal Rule 26(c)(1)(B) allows the court to order “allocation of
expenses” when issuing a protective order during discovery.
• Defendants in employment cases almost always bear the brunt
of discovery costs.
– Plaintiffs often have few responsive documents.

– Defendants’ records often at center of dispute.

• Amendment codifies the court’s authority to allocate discovery
expenses as part of a protective order as recognized in
Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340 (1978).
• Amendment does not state when cost shifting is appropriate
or mandate that courts allow cost shifting more frequently.
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(2) December 2015 Amendments to Federal Rules
Federal Rule 26(c)(1)(B) allows the court to order “allocation of
expenses” when issuing a protective order during discovery.
• Cost shifting of discovery costs remains the rare exception and
is definitely not the rule after 2015 amendments.
– Zubulake v. UBS Warburg LLC, 217 FRD 309 (S.D.N.Y. 2003) (seminal
case holding cost-shifting only appropriate if requested discovery is
“inaccessible”).
– Nehad v. Browder, 2016 WL 3769807(N.D. Cal. July 16, 2016)
Despite defendant’s argument that discovery requests for 3 years of
investigation files involving police officer shootings would require
“thousands of hours” to compile, review, and produce, court would
not order cost shifting because only appropriate if requested ediscovery imposes an undue burden or expense and the electronic
data must be “relatively inaccessible.”
27

(2) December 2015 Amendments to Federal Rules
Federal Rule 34(b)(2)(B) requires that objections to document
requests provide the grounds “with specificity.”
• Amendment intended to prevent “boilerplate” objections that impose
delay and burden.
• You must think through your objections carefully and confer with
client regarding available documents and responsive information
before serving responses.

Federal Rule 34(b)(2)(C) also requires a responding party to
state in its objections whether any responsive documents are
being withheld based on the objections.
– Cannot hide the “8-ball” on whether you are withholding responsive
information.
Takeaway: You need to plan for discovery in advance. This will help you limit
the scope of discovery based on the relevant issues in the case.
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(3) Federal Rule 26(c) – Protective Orders
Federal Rule 26(c) states:
• (1) In General. A party ... from whom discovery is sought may move for a protective
order in the court where the action is pending—or as an alternative on matters
relating to a deposition, in the court for the district where the deposition will be
taken.... The court may, for good cause, issue an order to protect a party or person
from annoyance, embarrassment, oppression, or undue burden or expense,
including:
– forbidding the disclosure or discovery
– specifying terms, including time and place or the allocation of expenses, for
the disclosure or discovery
– prescribing a discovery method other than the one selected by the party
seeking discovery
– forbidding inquiry into certain matters, or limiting the scope of disclosure or
discovery to certain matters
– requiring a trade secret or other confidential research, development, or
commercial information not be revealed or revealed only in a specified way
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(3) Federal Rule 26(c) – Protective Orders
Federal Rule 26(c) Protective Orders to Limit Discovery:
• Places the burden on the moving party to show “good cause” to be
protected from “annoyance, embarrassment, oppression, or undue burden
or expense”
• Federal Rule 26(b)(2)(C) requires a showing that:
– (i) the discovery sought is unreasonably cumulative or duplicative, or can be
obtained from some other source that is more convenient, less burdensome,
or less expensive;
– (ii) the party seeking discovery has had ample opportunity to obtain the
information by discovery in the action; or
– (iii) the proposed discovery is outside the scope permitted by Rule 26(b)(1).

• Evaluate cost and utility of affirmatively bringing a motion versus objecting
to the plaintiff’s overbroad discovery requests and forcing opposing party
to bring a Rule 37 motion to compel.
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(3) Federal Rule 26(c) – Protective Orders
Corporate Representative Depositions – Rule 30(b)(6)
• Corporations can only testify through designated corporate
representatives.
• Under Rule 30(b)(6), a party seeking testimony from a corporation
designates topics on which it seeks deposition testimony. The
corporation designates a representative that speaks on its behalf.
• Topics must be appropriately and reasonably designated to allow the
corporation to identify the appropriate persons to testify.
• If a corporation believes that the areas of inquiry designated in a notice
are inappropriate, the corporation’s remedy is to object and move for a
protective order.
– Jurisdictions differ with respect to whether it is (i) appropriate to object to a
Rule 30(b)(6) deposition notice and wait for a motion to compel; or (ii) required
that the party opposing the deposition move for a protective order.
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(4) Pre-Motion Discovery Conferences
• Briefing and arguing discovery disputes can be an
expensive and time-consuming endeavor.
• Most courts and judges loathe discovery disputes.
• Many disputes, however, can be resolved quickly and
inexpensively if the court holds an in-person or telephone
conference with the parties as soon as the dispute arises.
• Pre-motion discovery conferences are often an effective
way to resolve disputes quickly and inexpensively.
• In some jurisdictions, pre-motion conferences are
standard practice (e.g., S.D.N.Y., S.D. Ind.). In others,
consider raising the issue at the outset of litigation.
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(5) Strategies for Limiting Discovery
• Have a good grasp of the relevant factual and legal issues
as early in the case as possible.
– Consider agreeing to waive service or seeking extension of time
to respond to complaint.
– Conduct witness interviews as early as possible.
– Understand controlling legal issues and standards.

• Knowing the case will help you craft your affirmative
discovery and determine the appropriate scope of
responsive discovery.
• This will also help you raise legal issues with the Court
early on may affect the scope of discovery.
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(5) Strategies for Limiting Discovery
• Learn to “love” meet and confers
– Rule 37 requires parties to engage in good faith attempts to
meet and confer before filing a motion to compel.

• Telephone or in-person discussions are often much more
effective at resolving discovery disputes and narrowing
the scope of discovery than time-consuming letter writing
campaigns.
• Make opposing counsel articulate why his client(s) need
the requested discovery.
– It’s easy to say give me everything. It’s much more difficult to
justify such requests.
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(5) Strategies for Limiting Discovery
Kuttner v. Zaruba, 819 F.3d 970 (7th Cir. 2016)
• Legal Standard: Under many employment discrimination laws
(e.g. Title VII and ADEA), plaintiffs can prove their case through
either a “direct” or an “indirect” method. Lacking direct proof
of discrimination, a plaintiff must show that “comparator”
individuals not in the “protected class” were treated better
than the plaintiff.
• Facts: Former deputy sheriff alleged her termination was
gender discrimination. In discovery, her attorney requested the
personnel files for 30 of her allegedly “similarly situated”
coworkers and also alleged 25 incidents of comparable
misconduct by her male coworkers during her 12 years of
employment (1998-2010).
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(5) Strategies for Limiting Discovery
Kuttner v. Zaruba, 819 F.3d 970 (7th Cir. 2016) cont.
• District Court: Restricted plaintiff’s overbroad discovery
requests to information after January 1, 2006 (eliminating from
consideration 21 of the 25 allegedly comparable incidents).
Also denied plaintiff’s request for the personnel file of the
Sheriff defendant’s wife.
• Court also restricted information that plaintiff’s attorney could
elicit during a deposition of a key defense witness to
misconduct of which the witness had personal knowledge.
• Ultimately, the Court concluded that Plaintiff failed to adduce
evidence of sex discrimination and granted defendant’s motion
for summary judgment.
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(5) Strategies for Limiting Discovery
Kuttner v. Zaruba, 819 F.3d 970 (7th Cir. 2016) cont.
• Appeal: Divided Seventh Circuit found the discovery
limitations imposed by the lower court were reasonable.
• The majority held that a judge may restrict discovery to focus
on information reasonably calculated to capture relevant
evidence and recency is a form of relevance. Furthermore,
limiting deposition questions to non-hearsay information was a
reasonable response to the plaintiff’s attorney’s abusive
behavior.
• In dissent, Judge Posner argued that the January 1, 2006
discovery cut-off was arbitrary and there was no basis to
conclude that more recent conduct was more probative than
earlier conduct.
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(5) Strategies for Limiting Discovery
Torcasio v. New Canaan Bd. of Ed., 2016 WL 299009
(D. Conn. Jan. 25, 2016) (gender discrimination)
• Plaintiff sought to compel employer to produce all documents
relating to prior lawsuits or administrative charges alleging
gender discrimination, including pleadings, deposition
transcripts, transcripts of any testimony, and any other related
document.
• Applying Rule 26(b)(1)proportionality factors, the court denied
motion finding that "the majority of documents sought in
these requests appear to be of minimal importance in
resolving the issues in this case … and [m]aterials filed in
previously filed court cases are likely accessible through public
information sources to the plaintiff."
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(5) Strategies for Limiting Discovery
Marsden v. Nationwide Biweekly Admin., 2016 WL 471364
(S.D. Ohio Feb. 8, 2016) (sexual harassment, retaliation)
• Plaintiff sought to compel all documents related to the
disciplinary history (including personnel files) of any other
employee in her same job title from 2005.
• Court held that the plaintiff’s unsupported argument that
"there is reason to believe there are numerous other
comparable employees treated more favorably than plaintiff"
was insufficient.
• Plaintiff was unable to explain why the request was not a
“fishing expedition” and other proportionality factors
warranted denial of the motion to compel.
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Motions in Limine
• What we’ll cover:
– Strategy – whether you should move in limine to exclude
evidence
– Ground rules for drafting and presenting motions in limine
– Bases for requesting exclusion of evidence
– Moving to exclude experts
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Drafting and Presenting Motions in Limine
• Closely review local rules and each judge’s preferred
practice
• Consider advantages and disadvantages of an omnibus
motion
– Fewer pages to address critical issues, and may understate
importance of certain arguments.
– Often, an omnibus motion is easier for the court or arbitrator.

• What should the motion in limine include?
– Identify the evidence that you have reason to believe your
opponent is likely to raise, and why the opponent will do so.
– Explain why this evidence is inadmissible.
– Explain why the issues needs to be resolved prior to trial.
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Drafting and Presenting Motions in Limine
• Note distinctions between a jury trial versus a bench trial
or arbitration that may impact your strategic decisions.
– Jury trial raises concerns about jury confusion, prejudice and
other concerns addressed by Rule 403.
– Rule 403 is inapplicable in bench trials and arbitrations. United States
v. Preston, 706 F.3d 1106, 1117 (9th Cir. 2013) (“Rule 403 is
inapplicable to bench trials.”); Solis v. Seibert, 2011 WL 398023, at *6
(M.D. Fla. Feb. 4, 2011) (same).

• Be mindful of the fact that a ruling is considered an
advisory opinion.
– Possible reversal of ruling at trial.
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Determinations By Government Agencies
• EEOC and state agency determination
– Often left to the Court’s discretion
– Focus on:
• Quality and factual detail of the determination
• Prejudicial impact; tantamount to admitting the opinion of
an improper expert witness?
• Invading the role of the jury and Court
• Waste of trial time focusing on the nature and extent of the
investigation
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Unemployment Compensation Rulings
• Discrimination often is not the subject of the proceeding.
• Decisions are often issued under different standards that are
quite favorable to employees.
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Settlement Offers
– FRE 408: forbids admission of statements made during
settlement negotiations when offered to prove liability.
– FRE 407: voluntary remedial action is not admissible to prove
negligence.
– Efforts to eliminate discrimination are often be excluded.
• Focus on underlying policy to ameliorate.
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Hearsay
– FRE 801: out of court statement offered to prove the truth of the
matter asserted.
– Determine whether it is offered for any other purpose than the truth
of the matter asserted.
– Common hearsay objections in discrimination and harassment cases
focus on:
• Testimony by plaintiff that others told her they were also sexually
harassed by the same harasser.
• Statements made by individuals outside of the decision-making
chain.
• Statements where the identity of the declarant is unknown.
• Statements that others were treated more favorably based on
information from unidentified sources.
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Equitable Damages
• Consider the benefit of avoiding jury exposure to damages.
– Presentation of damages may influence view of liability or
perspective on the case in general.
• Backpay.
• Frontpay.
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Affirmative Action Data
• Federal contractors that conduct internal audits may create
unfavorable data with respect to determining whether they met
their affirmative action goals.
– Other non-government contractors may do this as well.
• Courts have granted motions to exclude such evidence because:
– employers are encouraged to conduct such analyses.
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Statements Too Remote in Time
• FRE 403: “[C]ourt may exclude relevant evidence if its probative value is substantially
outweighed by a danger of one or more of the following: unfair prejudice, confusing
the issues, misleading the jury, undue delay, wasting time, or needlessly presenting
cumulative evidence.”
• Tennison v. Circus Circus Enterprises, Inc., 244 F. 3d 684 (9th Cir 2001): Sexual harasser
terminated in 1996. Court upheld exclusion of harassment before 1994. Appellate
Court deferred to trial court’s FRE 403 balancing.
• But: Continuing Violation Doctrine can muddy the waters, particularly in hostile work
environment cases. See, Nat’l RR Passenger Corp. v. Morgan, 536 U.S. 101 (2002).
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Subsequent Remedial Measures
•
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Evidence that employer has changed an allegedly discriminatory policy after the
conduct or plaintiff’s complaint.
•

FRE 407: “When measures are taken that would have made an earlier injury or
harm less likely to occur, evidence of the subsequent measures is not admissible
to prove: . . . culpable conduct . . . But the court may admit this evidence for
another purpose, such as . . . the feasibility of precautionary measures.”

•

FRE 403: Probative value of evidence of policy change is substantially
outweighed by a danger of unfair prejudice, confusing the issues, or misleading
the jury.

Stray Remarks
• Price Water-house v. Hopkins, 490 U.S. 228, 277 (1989): Comments unrelated to the
employment decision at issue or that were made by non-decision-makers should not
be considered in deciding whether a plaintiff has met his or her burden of showing
discrimination.
• Tomassi v. Insignia Fin. Grp., Inc., 478 F.3d 111, 115 (2d Cir.2007): “[T]he more remote
and oblique the remarks are in relation to the employer's adverse action, the less they
prove that the action was motivated by discrimination.... The more a remark evinces a
discriminatory state of mind, and the closer the remark's relation to the allegedly
discriminatory behavior, the more probative that remark will be.” (Emphasis added.)
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Stray Remarks (cont’d)
• Henry v. Wyeth Pharmaceuticals, Inc., 616 F. 3d 134, 149 (2nd Cir. 2010): Four factor
test:
1. Who made the remark (i.e., a decision-maker, a supervisor, or a low-level coworker);

2. When the remark was made in relation to the employment decision;
3. Content of the remark (i.e., whether a reasonable juror could view the remark as
discriminatory); and
4. The context in which the remark was made (i.e., whether it was related to the
decision-making process).
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Plaintiff’s Job Performance
• Exclude evidence of non-supervisory co-workers’ opinions of plaintiff’s job
performance.
• FRE 801 & 802: Hearsay
• FRE 401 & 402: Relevance
• FRE 403: Balancing
• Exclude evidence that employer did not accurately or fairly evaluate the plaintiff.
• Phipps v. Gary Drilling Co., Inc., 722 F. Supp. 615, 620 (ED Cal. 1989): The trier of
fact will not sit as a "super personnel department that re-examines entities'
business decisions."
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Evidence Unique to Harassment Cases
•

Exclude certain terms, i.e., “rape,” “harasser,” “predator”
•
FRE 403 – unduly prejudicial

•

Introduce evidence of plaintiff’s sexual history/conduct
•
Prohibited, except FRCP 412(b) Court “may admit evidence offered to prove a
victim’s sexual behavior or sexual predisposition if its probative value
substantially outweighs the danger of harm to any victim and of unfair
prejudice to any party.
•
Motion, notice and in camera hearing required before admission.

•

Exclude evidence of alleged harasser’s consensual relationships with others in the
workplace.
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Premature Evidence of Financial Condition
• Exclude evidence of employer’s actual financial condition, as disclosed in discovery or
on public records.
• Preclude references to employer as a “wealthy, thriving, large company,” or to the
employee as “the little guy,” or to the parties as “David and Goliath.”

• FRE 401 & 402: Irrelevant unless/until punitive damages are determined appropriate.
• FRE 403: Probative value substantially outweighed by a danger of unfair prejudice.
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“Me Too” Evidence
•

Testimony or other evidence that other employees have been treated the same way (same
discrimination, harassment or retaliation) by the employer

•

FRE 404(b)(1): “Evidence of a . . . wrong or other act is not admissible to prove a person’s
character in order to show that on a particular occasion the person acted in accordance with
the character. . . . (2) . . . evidence may be admissible for another purpose, such as proving
motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or
lack of accident. . . .”

•

Wilson v. Muckala, 303 F.3d 1207, 1217 (10th Cir. 2002): “evidence of prior bad acts is
admissible only if (1) it is relevant under Fed.R.Evid. 401; (2) the probative value of the
evidence is not substantially outweighed by its potential for unfair prejudice under
Fed.R.Evid. 403; and (3) the district court, upon request, instructs the jury to consider the
evidence only for the purpose for which it was admitted.”
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“Me Too” Evidence (Cont’d)
•

Sprint/United Management Co. v. Mendelsohn, 128 S. Ct. 1140, 1147 (2008): “The
question whether evidence of discrimination by other supervisors is relevant in an
individual ADEA case is fact based and depends on many factors, including how
closely related the evidence is to the plaintiff's circumstances and theory of the case.
Applying Rule 403 to determine if evidence is prejudicial also requires a factintensive, context-specific inquiry. . . . Rules 401 and 403 do not make such evidence
per se admissible or per se inadmissible . . . .”

•

Hayes v. Sebelius, 806 F. Supp.2d 141, 145 (D. D.C. 2011): Four factor test:
1. Whether past behavior is close in time to the events at issue in the case
2. Whether the same decision-maker was involved
3. Whether the witness and the plaintiff were treated in the same manner
4. Whether the witness and plaintiff were otherwise similarly situated
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Additional Topics For Exclusion
• Insurance coverage

• Personnel decisions not involving the plaintiffs
• Employer practices at other facilities
– Gomez v. Tyson Foods, Inc., 2013 WL 991494, at *4 (D. Neb.
Mar. 13, 2013) (“Tyson’s motion to exclude evidence relating to
Tyson Foods’ other plants, including evidence of pay practices
at defendant’s non-union production plants is granted.”).

• Discriminatory statements or conduct by persons not involved
in the adverse action decision
– Saulsberry v. St. Mary’s Univ., 318 F.3d 862, 867 (8th Cir. 2003)
(upholding exclusion of evidence because “the ‘Shaft’ and
‘black dog’ comments were made by nondecisionmakers”).
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Potential Motions in Limine for Employers
– Existence of other employment litigation, including outcomes:
• Mini-trials, relevancy and undue prejudice
– Guyton v. Tyson Foods, Inc., No. 07-cv-00088 (Dkt. 265) (S.D. Iowa
Apr. 4, 2012) (excluding evidence of prior settlement as irrelevant in
wage/hour class action where prior case involved a different
location as well as a different type of processing facility);
Bouaphakeo v. Tyson Foods, Inc., No. 5:07-04009 (Dkt. No. 253)
(N.D. Iowa Sept. 8, 2011) (same)

– Nwegbo v. Borough, 2013 WL 3463504, at *3 (E.D. Pa. July 10, 2013)
(excluding evidence of other lawsuits filed against defendant
because “[t]his court will not waste the jury’s time conducting minitrials regarding the allegations in the other cases.”)
– Ross v. Am. Red Cross, 2012 WL 2004810, at *5-6 (S.D. Ohio June 5,
2012) (excluding evidence “invit[ing] mini-trials about facts and
circumstances that may not be similar”)
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Employers Opposing Motions in Limine
• Plaintiffs often seek to exclude:

– evidence of their discipline at prior employers or termination
from prior employment;
– disciplinary action taken by the defendant;
– failure to report or complain about unpaid work;
– evidence that plaintiff agreed with the hours worked and for
which he was paid;
– sexual conduct in sexual harassment cases.
– evidence of prior emotional distress
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Motions In Limine To Exclude Experts
•
•
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Court is a “gatekeeper” with respect to proposed evidence of an expert nature.
FRE 702:
– A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if:
• the expert’s scientific, technical, or other specialized knowledge will help
the trier of fact to understand the evidence or to determine a fact in
issue;
• the testimony is based on sufficient facts or data;
• the testimony is the product of reliable principles and methods; and
• the expert has reliably applied the principles and methods to the facts of
the case.

Experts (cont’d)
•

•
•
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Step 1: Does the individual qualify as an “expert”?
– Degree of specialized knowledge?
– Objectivity?
Step 2: Is the expert’s reasoning or methodology underlying the testimony scientifically
reliable?
Step 3: Is the testimony relevant and does it assist the trier of fact to understand the
evidence or to determine a fact in issue?
– Will the testimony assist the jury in a technical area where they need assistance?
– Would the testimony usurp the jury’s function?
– Courts are careful not to cross over into the role of fact finder
• Admissibility vs. weight
– It is not the trial court’s role to determine if the expert’s opinion is “correct”
– Are legal conclusions being offered?

Experts (cont’d)
•

•
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Daubert v. Merrill Dow Pharmaceuticals, Inc. (S.Ct.): “Under the Rules the trial
judge must ensure that any and all scientific testimony or evidence admitted is not
only relevant, but reliable.”
– Court first determines, pursuant to Rule 104(a) whether the expert is
proposing to testify to (1) scientific knowledge that (2) will assist the trier of
fact to understand or determine a fact in issue. Court then determines
admissibility.
Kumho Tire Co. v. Carmichael (S.Ct.): extended these principles to testimony
based on technical and other specialized knowledge, as well as scientific
knowledge.
– “The objective of [Daubert’s gatekeeping] requirement is to ensure the
reliability and relevancy of expert testimony.
– It is to make certain that an expert, whether basing testimony upon
professional studies or personal experience, employs in the courtroom the
same level of intellectual rigor that characterizes the practice of an expert in
the relevant field.”

Experts (cont’d)
•

Common types of experts offered in labor andemployment cases:
–
–
–
–

•
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Human Resources professionals
Social scientists
Labor economists
Statisticians

Trend: increasing use of experts at the class certification stage, not just on the
merits or at the damages stage.

Experts (cont’d)
• HR professionals
– HR policies
• Understanding why certain policies exist and how they are applied.
• E.g., standard sexual harassment policies and whether an
employer’s response to a sexual harassment complaint was
reasonable.
• Whether employer deviated from the policies.
– HR best practices
• E.g., what are common reasonable accommodations.
– May be susceptible to challenges that they are invading the role of the
jury or offering what amounts to legal opinions.
– Sometimes used in Rule 23 context to show commonality or
uniformity in policies
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Experts (cont’d)
– Social scientists
• Social framework and stereotyping testimony:
– concepts of implicit bias based on the protected characteristic and
how the existence of certain factors within a company may lead to
discrimination.
– Common focus on whether inherent or implicit bias infect
discretionary or subjective decision-making.

• Wal-Mart Stores, Inc. v. Dukes (2011):
– Plaintiffs argued through Professor William Bielby that there was a
uniform corporate culture that permits unconscious bias against
women subconsciously through discretionary decision-making.
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Experts (cont’d)
» Professor Bielby testified that: the company had
centralized coordination, reinforced by a strong
organizational culture, which sustains uniformity in
personnel policy and practice; there are deficiencies in
the company’s personnel policies and practices; and
those policies and practices make pay and promotion
decisions vulnerable to gender bias.
» Professor Bielby “conceded that he could not calculate
whether .5% or 95% of the employment decisions at WalMart might be determined by stereotyped thinking.”
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Experts (cont’d)
• Court found that plaintiffs failed to show commonality because their only
evidence of a general policy of discrimination was Bielby’s testimony. And
the exercise of discretion is not evidence of a discriminatory policy.
• Common criticisms of social framework testimony:
– Does this amount to legal conclusions?
– Does this invade the role of the trier of fact?
– Isn’t discretionary decision-making inherently individualized?
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Experts (cont’d)
– A key consideration in attacking statistical reports:
what is the relevant labor market?
• Wards Cove Packing Co. v. Atonio (S.Ct.): “the proper
comparison is between the racial composition of [the
jobs at issue] and the racial composition of the
qualified … population in the relevant labor market.”
– Accordingly, where jobs require special qualifications or
training, the relevant labor market consists of those who
possess those qualifications.
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Questions?
Richard E. Nowak
Mayer Brown LLP
(312) 701-8809
rnowak@mayerbrown.com

Andrew S. Rosenman
Steven J. Pearlman
Partner
Proskauer Rose LLP
312 701 8744
(312) 962-3545 +1
arosenman@mayerbrown.com
spearlman@proskauer.com
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