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Two Laws on a Collision Course

 The National Labor Relations Act:

– Section 7 of the NLRA guarantees employees the right to
self-organization, to form, join, or assist labor
organizations, to bargain collectively through
representatives of their own choosing, and to engage in
other concerted activities for the purpose of collective
bargaining or other mutual aid or protection as well as the
right to refrain from any or all such activities.
– Section 8(a)(1) makes it an unfair labor practice for an
employer “to interfere with, restrain, or coerce employees
in the exercise of the rights guaranteed in Section 7.”
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Two Laws on a Collision Course cont’d

 The Federal Arbitration Act:
– Section 2 of the FAA dictates that arbitration agreements
are “a matter of contract,” and “shall be valid, irrevocable,
and enforceable, save upon such grounds as exist at law
or in equity for the revocation of any contract.”
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Pre-2015 NLRB Precedent

 In re D.R. Horton, Inc., 357 NLRB No. 184 (2012) (Horton I): It
is a Section 8 violation to require individual arbitration of
employment claims
 Murphy Oil USA, Inc., 361 NLRB No. 72 (2014): Reiterated
Horton I
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Pre-2015 Judicial Reaction

 Numerous Circuit Courts of Appeal rejected the NLRB’s
Horton I substantive analysis:
– Owen v. Bristol Care, Inc., 702 F.3d 1050, 1052-1055 (8th
Cir. 2013)

– Sutherland v. Ernst & Young LLP, 726 F.3d 290, 297, n. 8
(2nd Cir. 2013)
– Richards v. Ernest & Young, 734 F.3d 871, 873-874 (9th
Cir. 2013)
– D. R. Horton v. NLRB, 737 F.3d 344 (5th Cir. 2013) (Horton
II)
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Pre-2015 Judicial Reaction

 Numerous state and federal district courts also rejected the
NLRB’s reasoning:
– Delock v. Securitas Sec. Servs. USA, Inc., 883 F.Supp.2d 784
(E.D. Ark. 2012)
– Litvinov v. UnitedHealth Grp. Inc., 2014 WL 1054394 (SDNY,
3/10/14), at *3 n. 11
– Lloyd v. J.P. Morgan Chase & Co., 2013 WL 4828588 (SDNY,
9/9/13), at *6 n. 7
– LaVoice v. UBS Fin. Serv., Inc., 2012 WL 124590 (SDNY, 1/1312),

at *6
– Iskanian v. CLS Transportation Los Angeles, LLC., 59 Cal.4th 348

(2014)
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2015 NLRB Decisions

 The NLRB continued to push its agenda in at least 33
decisions
 Each has concluded that class and collective action waivers in
employment agreements violate the NLRA
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2015 NLRB Decisions cont’d

 Employer arguments considered and rejected:
1. Judicial precedent, not NLRB precedent, should be followed
Universally rejected by the NLRB
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2015 NLRB Decisions cont’d

2. The employee did not have standing because he was no
longer employed by the employer
Held: the employee had standing because he was still
covered
Leslie’s PoolMart, Inc., 362 NLRB No. 184 (2015)
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2015 NLRB Decisions cont’d

3. The claim was time-barred
Held: rejected because the agreement was maintained
during the six-month limitations period
The Neiman Marcus Group, Inc., 362 NLRB No. 157
(2015)
Nijjar Realty, Inc., 363 NLRB No. 38 (2015)
Price-Simms, Inc, 363 NLRB No. 52 (2015)
U.S. Xpress Enterprises, Inc., 363 NLRB No. 46 (2015)
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2015 NLRB Decisions cont’d

4. Because the employee could decide not to sign, it was not
a condition of employment
Held: rejected because part of the policy stated it was a
condition of employment
PJ Cheese, Inc., 362 NLRB No. 177 (2015)
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2015 NLRB Decisions cont’d

5. An opt-out provision saved the agreement
Held: an opt-out provision itself violates the Act; even if not a
condition of employment, it required employees to prospectively
waive Section 7 rights
Grill Concepts, Inc., 2015 WL 4709435 (NLRB Div. of Judges)
(2015)(although not a condition of employment for employees
without pending claims)
On Assignment Staffing Services, Inc., 362 NLRB No. 189 (2015)
Nijjar Realty, Inc., 363 NLRB No. 38 (2015)
Bristol Farms, 363 NLRB No. 45 (2015)
U.S. Xpress Enterprises, Inc., 363 NLRB No. 46 (2015)
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2015 NLRB Decisions cont’d

6. A carve-out saved the agreement
Held: it was an ambiguous carve-out
Countrywide Financial Corporation, 362 NLRB No. 165 (2015)
Hoot Winc, LLC, 363 NLRB No. 2 (2015)
Professional Janitorial Service of Houston, Inc., 363 NLRB No.
35 (2015)
Amex Card Services Company, 363 NLRB No. 40 (2015)
Grill Concepts, Inc., 2015 WL 4709435 (2015)
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2015 NLRB Decisions cont’d

Held: the carve-out it was not sufficiently broad
Jack in the Box, Inc., 2015 WL 7755555 (2015)
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2015 NLRB Decisions cont’d

7. The entity was not party to the agreement
Held: the agreement defined the employer to include
both the parent and subsidiary entity
PJ Cheese, Inc., 362 NLRB No. 177 (2015)
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2015 NLRB Decisions cont’d

8. No concerted activity by filing, as an individual, a class
action lawsuit
Held: a class action is concerted activity
Leslie’s PoolMart, Inc., 362 NLRB No. 184 (2015)
Nijjar Realty, Inc., 363 NLRB No. 38 (2015)
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2015 Judicial Decisions

 Circuit court decisions:
– Murphy Oil USA, Inc. v. NLRB, 2015 WL 6457613 (5th Cir., 10/26/15)
– Ten months after Horton II, the NLRB issued the decision at issue here,
reaffirming its Horton I decision and holding that the employer violated
Section 8(a)(1) by requiring its employees to resolve all employmentrelated claims through individual arbitration. The NLRB also held that
the original and revised arbitration agreements were unlawful because
they could be construed to prohibit NLRB charges.
– The employer used the broad venue rights governing the review of
NLRB orders to file its petition for review with the Fifth Circuit.

– The NLRB, also aware, moved for en banc review in order to allow
arguments that the prior decision should be overturned.
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2015 Judicial Decisions cont’d

Murphy Oil, cont’d
 The Fifth Circuit in this case held that:
1) the employer waived its claims that the employee's unfair labor
practice charge was untimely and that NLRB was collaterally
estopped from considering whether it was lawful to enforce the
arbitration agreement;
2) the employer did not commit an unfair labor practice by
requiring employees to sign arbitration agreements;
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2015 Judicial Decisions cont’d

Murphy Oil, cont’d
3) the NLRB's refusal to follow the Court of Appeals' decision did not
warrant a finding of contempt;
4) the employer's earlier arbitration agreement did constitute an unfair
labor practice;
5) the employer's revised arbitration agreement did not constitute an
unfair labor practice; and
6) the employer did not engage in an unfair labor practice by filing a
motion to dismiss and compel arbitration in the employees'
collective action.
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2015 Judicial Decisions cont’d

Murphy Oil, cont’d
 The court specifically stated that it did not hold that an express
statement must be made that an employee's right to file NLRB
charges remains intact before an employment arbitration agreement
is lawful. Such a provision would assist, though, if incompatible or
confusing language appears in the contract.
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2015 Judicial Decisions cont’d



Pending federal appeals:
– Hobson v. Murphy Oil USA, Inc., 2015 WL 4111661 (ND Ala,
7/8/15)(appeal filed by plaintiff to the 11th Circuit on 8/5/15)
– The employer’s motion to dismiss was granted. The court noted
that if the plaintiffs were really concerned that their rights would
be irreparably harmed by the requirement to arbitrate their
individual claims, they could have requested either a stay of the
arbitration order pending the outcome of the NLRB proceedings
or permission to seek an interlocutory appeal. They had done
neither and instead ignored the court’s earlier order.
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2015 Judicial Decisions cont’d

 District court decisions:
– Brown v. Citicorp Credit Services, Inc., WL 1401604 (D
Idaho, 3/25/15)
– Noting there were no circuit court decisions supporting the
NLRB, the district court granted the employer’s motion to
reconsider and granted its motion to compel arbitration.
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2015 Judicial Decisions cont’d

 District court decisions cont’d:
– Patterson v. Raymours Furniture Co., Inc., 96 F.Supp.3d
71 (SDNY, 3/27/15)
– The court granted the employer’s motion to compel
arbitration on an individual basis only.
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2015 Judicial Decisions cont’d

 District court decisions cont’d:
– Holden v. Raleigh Restaurant Concepts, Inc., 2015 WL 6672423
(ED NC, 4/3/15)
 The court ordered:
1)

the employee to withdraw her demand for arbitration and confer with
the employer to try to select a single neutral arbitrator;

2)

the parties to first attempt to mutually agree on the selection of an AAA
arbitrator. Failing that, the parties could apply to the AAA to select an
arbitrator for them.

3)

the employer to pay for any fees charged by the AAA and the arbitrator
that the plaintiff would not have had to pay in a court proceeding.
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2015 Judicial Decisions cont’d

 District court decisions cont’d:
– Nanavati v. Adecco USA, Inc., 99 F.Supp.3d 1072 (ND Cal,
4/13/15)
– Held: Johnmohammadi squarely controlled the outcome in this
case. Therefore, the class action waiver was not unlawful and
was enforceable.
– Nanavati v. Adecco USA, Inc., 2015 WL 4035072 (ND Cal,
6/30/15)

– The court refused to certify for interlocutory appeal, pursuant to
28 USC 1292(b), its earlier order granting the employer’s motion
to compel arbitration.
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2015 Judicial Decisions cont’d

 District court decisions cont’d:
– Sullivan v. PJ United, Inc., 2015 WL 6599698 (ND Ala, 6/29/15)
– The defendants' motion to vacate the interim arbitration award
allowing class arbitration was denied; there was no basis to
overturn it.
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2015 Judicial Decisions cont’d

 District court decisions cont’d
– Lewis v. Epic Systems Corporation, 2015 WL 5330300 (WD
Wis., 9/11/15)
– In an unusual split from other courts, this court found Horton I to
be persuasive and held that the class and collective arbitration
waiver was not enforceable. It acknowledged that the weight of
authority favored the employer’s view, and that the Supreme
Court or Seventh Circuit might agree with the employer.
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2015 Judicial Decisions cont’d

 State court decisions
– Fowler v. CarMax, Inc., 2015 WL 352045 (California appellate
decision, 1/28/15, unpublished)
– Among the many issues addressed by the court was the interplay of
the FAA and the NLRA. It held that the NLRA did not bar
enforcement of the arbitration agreement and which prohibited class
arbitration.
– Marenco v. DirecTV, LLC, 233 Cal.App.4th 1409 (2/5/15, review
denied 5/13/15)

– The judgment staying the class claims and compelling arbitration of
the employee’s individual claims was affirmed.
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2015 Judicial Decisions cont’d

 State court decisions
– Tallman v. Eighth Jud. Dist. Ct. (CPS Security (USA), Inc.), 359
P.3d 113 (Supreme Court of Nevada, 9/24/15).
– The state Supreme Court held that:
1) the employer's failure to sign its own long-form arbitration
agreement did not invalidate it;
2) the employer's individual agents were entitled to enforce the
arbitration agreement;
3) the FAA prohibited a state court from invalidating a class
action arbitration waiver;
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2015 Judicial Decisions cont’d

Tallman cont’d:
4. the NLRA did not invalidate the agreement’s class action
waiver; and
5. the employer did not waive its right to arbitrate class claims
under state law by removing a former employee's action to
federal court based on claims brought under the FLSA.

33

Strategies for Defending
Claims Before NLRB
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Understanding the Process







Civil Law and Motion
Charge
Complaint
Hearing
Appeal
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Civil Law and Motion




Aggressively seek to get stipulations from
opposing counsel and factual and legal matters
associated with the motion to compel
arbitration.
To the extent such is permissible without
waiving any rights to bring the motion, consider
conducting Plaintiff’s deposition at least on the
manner in which the agreement was executed.
36

Copyright 2015 Fisher & Phillips LLP

Charge






Remember that you never want the NLRB to
take the position that the you have waived a
defense.
Don’t ignore the commerce questionnaire or
request for information as the NLRB has the
ability to file a petition in federal court to get
such information.
Provide sufficient, but not exhaustive
information recognizing that there is no
discovery process.
Copyright 2015 Fisher & Phillips LLP
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Complaint






https://www.nlrb.gov/sites/default/files/attach
ments/basic-page/node1717/rules_and_regs_part_102.pdf
File answer with 14-day deadline with
affirmative defenses. Consider the issues with
the appeal.
MSJ 28-day deadline prior to hearing.
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Hearing









NLRB does not typically accept dismissal
of charge if underlying case settles.
Complicated process to have subpoenas.
NLRB’s reliance on subpoena decus tecum
will require you to, perhaps, scramble
prior to hearing.
Right to stay hearing if subpoenas are not
adhered to.
Stipulated facts and evidentiary record.
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Hearing


Do not over rely on a stipulated record
thinking that the ALJ hearing is a foregone
conclusion.







You are setting your record for appeal.
You may be looking for testimony in your civil case.
Stipulating to various facts may have adverse effect
on underlying case.
At the same time, make sure you are not exposing
your witnesses to double cross-examination.
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Appeal






Do not wait for a petition on enforcement,
but do not rely on a writ of mandate
before the administrative process has
exhausted.
Closely review cases in 2nd, 5th, 8th and 9th
circuits on these cases.
Very few cases, such as district court in
Idaho, supported D.R. Horton.
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Creating Pre-Dispute
Arbitration Agreements
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The Balancing Act


The NLRB has still rejected all pre-dispute
arbitration agreements with a class action
waiver regardless of disclaimers:





Disclaimer that employee is not waiving any
right under the NLRA.
Opt-in or opt-out box.
Voluntariness language.
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Considerations for Arbitration
Agreement


You should be focused on making sure the agreement
comports with applicable law in your state and circuit.
You likely will have already gotten court approval on
the matter when enforcing the agreement.
 Disclaimer and voluntariness language.
 Opt-out box.
 Confidentiality of process.
 Incorporation of AAA rules. (or not doing so).
 Applicant v. current employee.
 Condition of employment?
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Industries At Risk
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Industries At Risk


Any industry that may be prone to a class
action lawsuit.







California based companies.
Retail companies
Restaurants and bars
Manufacturing companies
Companies with telemarketers, support
services or customer service.
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Employers Who Are Covered By the NLRB’s
Rulings
 The Board has broad statutory jurisdiction over private sector
employers whose activity in interstate commerce exceeds a
minimal level.
– Retailers – gross annual volume of business of $500,000 or
more (shopping centers and office buildings have a lower
threshold of $100,000 per year)
– Non-retailers – annual inflow or outflow of $50,000 or more

– Several special categories
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FAA Employment Coverage

 Requires involvement in coverage
– Covers agreements in maritime transactions
– Excludes contracts of employment of seamen, railroad
employees, and other workers engaged in foreign or interstate
commerce
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