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The Rule Amendment Process
► The Approval

and Adoption Process
Committee on Rules of Practice and Procedure
Judicial Conference
Supreme Court
Congressional Review
► Status of Pending Amendments
First Three Levels of Consideration and Approval Complete
The Civil Rules Package Transmitted to Congress April 29,2015
Absent Congressional Action, Take Effect December 1, 2015
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The Proposed Amendments
►

►

“Any Change to the Federal Rules Must Promote Simplicity in Procedure, Fairness in
Administration, the Just Determination of Litigation, and the Elimination of
Unjustifiable Expense and Delay.” http://www.uscourts.gov/rules-policies/pendingrules-amendments
Scope of Proposed Amendments*
Cooperation (Rule 1)
Case Management (Rules 4(m), 16, 26, 34, 55)
Proportionality (Rule 26(b))
Presumptive Limits (Rules 30, 31, 33, 36)
Cost Allocation (Rule 26(c))
Production Requests/Objections (Rules 34, 37)
Failure to Preserve/Spoliation (Rule 37(e))
* See Thomas Y. Allman, The 2015 Civil Rules Package as Transmitted to Congress, at 1 (2015).
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The Rule Amendments: In a Nutshell
► Limit

the scope of discovery to information relevant to the claims and
defenses
► Added emphasis on proportionality in discovery
► Explicit reference potential shifting of discovery costs through
protective orders
► Require responses to state if documents are being withheld due to an
objection
► Allow earlier service of requests for production
► Provide more explicit direction regarding “safe harbor” provisions
► Abolish the appendix of forms
► Reduce time to serve a summons after filing by 30 days
► Reduce time for courts to enter scheduling orders by 30 days
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RULE 1. SCOPE AND PURPOSE
These rules govern the procedure in all civil actions and
proceedings in the United States district courts, except as
stated in Rule 81. They should be construed, and
administered, and employed by the court and the parties to
secure the just, speedy, and inexpensive determination of
every action and proceeding.
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RULE 4. SUMMONS
►Rule

4(m) Time Limit for Service. If a defendant is not
served within 120 90 days after the complaint is filed, the
court—on motion or on its own after notice to the plaintiff—
must dismiss the action without prejudice against that
defendant or order that service be made within a specified
time. But if the plaintiff shows good cause for the failure, the
court must extend the time for service for an appropriate
period. This subdivision (m) does not apply to service in a
foreign country under Rule 4(f) or 4(j)(1) or to service of a
notice under Rule 71.1(d)(3)(A).
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RULE 16. PRETRIAL CONFERENCES; SCHEDULING
MANAGEMENT
►

(b) Scheduling.
(1) Scheduling Order. Except in categories of actions exempted by local
rule, the district judge — or a magistrate judge when authorized by local rule
— must issue a scheduling order:
(A) after receiving the parties’ report under Rule 26(f); or
(B) after consulting with the parties’ attorneys and any
unrepresented parties at a scheduling conference by telephone,
mail, or other means.
(2) Time to Issue. The judge must issue the scheduling order as soon as
practicable, but in any event unless the judge finds good cause for delay,
the judge must issue it within the earlier of 120 90 days after any defendant
has been served with the complaint or 90 60 days after any defendant has
appeared.
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RULE 16. PRETRIAL CONFERENCES; SCHEDULING
MANAGEMENT
(3) Contents of the Order.
***
(B) Permitted Contents. The scheduling order may:
***
(iii) provide for disclosure, or discovery, or preservation
of electronically stored information;
(iv) include any agreements the parties reach for
asserting claims of privilege or of protection as trialpreparation material after information is produced,
including agreements reached under Federal Rule of
Evidence 502;
(v) direct that before moving for an order relating to
discovery the movant must request a conference
with the court;
***
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RULE 26. DUTY TO DISCLOSE; GENERAL
PROVISIONS GOVERNING DISCOVERY
► (b)

Discovery Scope and Limits.
(1) Scope in General. Unless otherwise limited by court order, the
scope of discovery is as follows: Parties may obtain discovery
regarding any nonprivileged matter that is relevant to any party’s claim
or defense and proportional to the needs of the case, considering
the importance of the issues at stake in the action, the amount in
controversy, the parties’ relative access to relevant information,
the parties’ resources, the importance of the discovery in
resolving the issues, and whether the burden or expense of the
proposed discovery outweighs its likely benefit. Information
within this scope of discovery need not be admissible in
evidence to be discoverable.
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RULE 26. DUTY TO DISCLOSE; GENERAL
PROVISIONS GOVERNING DISCOVERY
— including the existence, description, nature, custody,
condition, and location of any documents or other tangible things and
the identity and location of persons who know of any discoverable
matter. For good cause, the court may order discovery of any matter
relevant to the subject matter involved in the action. Relevant
information need not be admissible at the trial if the discovery appears
reasonably calculated to lead to the discovery of admissible evidence.
All discovery is subject to the limitations imposed by Rule 26(b)(2)(C).

14

RULE 26. DUTY TO DISCLOSE; GENERAL
PROVISIONS GOVERNING DISCOVERY
(2) Limitations on Frequency and Extent
***
(C) When Required. On motion or on its own, the court must limit
the frequency or extent of discovery otherwise allowed by these
rules or by local rule if it determines that:
***
(iii) the burden or expense of the proposed discovery is
outside the scope permitted by Rule 26(b)(1). outweighs
its likely benefit, considering the needs of the case, the
amount in controversy, the parties’ resources, the importance
of the issues at stake in the action, and the importance of the
discovery in resolving the issues.
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RULE 26. DUTY TO DISCLOSE; GENERAL
PROVISIONS GOVERNING DISCOVERY
► (c)

Protective Orders.
(1) In General.
* * * The court may, for good cause, issue an order to protect a party
or person from annoyance, embarrassment, oppression, or undue
burden or expense, including one or more of the following:
***
(B) specifying terms, including time and place or the
allocation of expenses, for the disclosure of discovery;
***
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RULE 26. DUTY TO DISCLOSE; GENERAL
PROVISIONS GOVERNING DISCOVERY
(d) Timing and Sequence of Discovery.
***
(2) Early Rule 34 Requests
(A) Time to Deliver. More than 21 days after the summons and
complaint are served on a party, a request under rule 34
may be
delivered:
(i) to that party by any other party, and
(ii) by that party to any plaintiff or to any other party that
has been served.
(B) When Considered Served. The request is considered to have
been served at the first Rule 26(f) conference.
(3) Sequence. Unless, on motion, the parties stipulate or the court orders
otherwise for the parties’ and witnesses’ convenience and in the interests of
justice:
***
►
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RULE 26. DUTY TO DISCLOSE; GENERAL
PROVISIONS GOVERNING DISCOVERY
► (f)

Conference of the Parties; Planning for Discovery.
***
(3) Discovery Plan. A discovery plan must state the parties’ views
and proposals on:
***
(C) any issues about disclosure or, discovery, or preservation of
electronically stored information, including the form or forms in
which it should be produced;
(D) any issues about claims of privilege or of protection as trialpreparation materials, including—if the parties agree on a
procedure to assert these claims after production—whether to ask
the court to include their agreement in an order under Federal
Rule of Evidence 502;
***
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RULE 30. DEPOSITIONS BY ORAL EXAMINATION
RULE 31. DEPOSITIONS BY WRITTEN QUESTIONS
RULE 33. INTERROGATORIES TO PARTIES
► Reference

to new Rule 26(b)(1) regarding scope of discovery added
to obtaining leave of court for a deposition, additional time in a
deposition, or additional interrogatories.
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RULE 34. PRODUCING DOCUMENTS, ELECTRONICALLY STORED
INFORMATION, AND TANGIBLE THINGS, OR ENTERING ONTO LAND, FOR
INSPECTION AND OTHER PURPOSES
►

(b) Procedure.
***

(2) Responses and Objections.
(A) Time to Respond. The party to whom the request is directed must respond in
writing within 30 days after being served or—if the request was delivered under
Rule 26(d)(1)(B)—within 30 days after the parties’ first Rule 26(f)
conference. A shorter or longer time may be stipulated to under Rule 29 or by
ordered by the court.
(B) Responding to Each Item. For each item or category, the response must
either state that inspection and related activities will be permitted as requested or
state an objection to the request with specificity the grounds for objecting to
the request, including the reasons. The responding party may state that it
will produce copies of documents or of electronically stored information
instead of permitting inspection. The production must then be completed
no later than the time for inspection specified in the request or another
reasonable time specified in the response.

20

RULE 34. PRODUCING DOCUMENTS, ELECTRONICALLY STORED
INFORMATION, AND TANGIBLE THINGS, OR ENTERING ONTO LAND, FOR
INSPECTION AND OTHER PURPOSES

(C) Objections. An objection must state whether an
responsive materials are being withheld on the basis of
that objection. An objection to part of a request must
specify the part and permit inspection of the rest.
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RULE 37. FAILURE TO MAKE DISCLOSURES OR TO
COOPERATE IN DISCOVERY; SANCTIONS
► (a)

Motion for an Order Compelling Disclosure or Discovery.
***
(3) Specific Motions.
***
(B) To Compel a Discovery Response. A party seeking discovery
may move for an order compelling an answer, designation,
production, or inspection. This motion may be made if:
***
(iv) a party fails to produce documents or fails to respond
that inspection will be permitted — or fails to permit
inspection — as requested under Rule 34.
*****
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RULE 37. FAILURE TO MAKE DISCLOSURES OR TO
COOPERATE IN DISCOVERY; SANCTIONS
(e) Failure to Provide Preserve Electronically Stored Information
Absent exceptional circumstances, a court may not impose sanctions under these rules on a
party for failing to provide electronically stored information lost as a result of the routine, good
faith operation of an electronic system. If electronically stored information that should have
been preserved in the anticipation or conduct of litigation is lost because a party failed to
take reasonable steps to preserve it, and it cannot be restored or replaced through
additional discovery, the court:
(1) upon finding prejudice to another party from loss of the information, may
order measures no greater than necessary to cure the prejudice; or
(2) only upon finding that the party acted with the intent to deprive another
party of the information’s use in the litigation may:
(A) presume that the lost information was unfavorable to
the party;
(B) instruct the jury that it may or must presume the
information was unfavorable to the party; or
(C) dismiss the action or enter a default judgment.
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Rule 55. DEFAULT; DEFAULT JUDGMENT
► (c)

Setting Aside a Default or a Default Judgment. The court may set
aside an entry of default for good cause, and it may set aside a final default
judgment under Rule 60(b).
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POTENTIAL IMPACTS IN LITIGATION
►Potential

to Narrow Scope of Discovery

Rules 1, 4, 16, 26, 30, 31, 33, 34, 36
►Potential

to Create Clearer Understanding of Preservation
Obligations & Risks
Rules 16, 37(e)

►Potential

to Reduce/Contain Data Volumes

Rules 16, 26, 34
►Additional

Opportunities for Scoping/Planning

Rules 16, 26
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Setting the Stage: Rule 26(f)
Conferences, Rule 16 Orders, &
Rule 26(g)
Brendan M. Kenny
Blackwell Burke
Minneapolis, MN
bkenny@blackwellburke.com

Cooperation with the
Opposing Party
During E-Discovery
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Cooperation in Discovery
Rule 1 – Amended
Effective 12/1/2015

Rule 1 Scope and Purpose
* * * [These rules] should be construed,
and administered, and employed by the

court and the parties to secure the just,
speedy, and inexpensive determination

of every action and proceeding
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http://digitalcomicmuseum.com/

Cooperation in Discovery
Rule 1 – Amended Commentary
Effective 12/1/2015

“

Rule 1 is amended to emphasize that just as the court
should construe and administer these rules to secure the
just, speedy, and inexpensive determination of every
action, so the parties share the responsibility to employ
the rules in the same way. Most lawyers and parties
cooperate to achieve these ends. But discussions of
ways to improve the administration of civil justice
regularly include pleas to discourage over-use, misuse,
and abuse of procedural tools that increase cost and
result in delay.
– Continued >>
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Cooperation in Discovery
Rule 1 – Amended Commentary
Effective 12/1/2015
Continued >>

Effective advocacy is consistent with —
and indeed depends upon —
cooperative and proportional use of
procedure.

This amendment does not create a
new or independent source of
sanctions. Neither does it abridge
the scope of any other of these
rules.

”

Photo via http://bartkings.blogspot.com/2013_02_01_archive.html
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Proportionality
Rule 26(b) – Amended Commentary
Effective 12/1/2015

“

This change reinforces the Rule 26(g)
obligation of the parties to consider these factors in
making discovery requests, responses, or
objections.
… the change does not place on the party seeking
discovery the burden of addressing all
proportionality considerations. Nor is the change
intended to permit the opposing party to refuse
discovery simply by making a boilerplate objection
that it is not proportional. The parties and the court
have a collective responsibility to consider the
proportionality of all discovery and consider it in
resolving discovery disputes.
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”

Don’t Be an Unreliable Narrator
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The Unreliable Narrator and Law
Within the field of literature, the unreliable
narrator is a storyteller who violates our trust.
Whatever the cause, the reader starts to
notice things that suggest that the narrator is
either lying or doesn’t understand what is
really going on.
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Logical Fallacies

Logical Fallacies
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https://bookofbadarguments.com/

Appeal to Ignorance & Spoliation
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https://bookofbadarguments.com/

Affirming the Consequent
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https://bookofbadarguments.com/

Rule 26(f)
TIMING FOR MEET & CONFER CONFERENCE
• As soon as practicable
• At least 21 days before Scheduling Conference or Scheduling Order is due
under Rule 16(b)

Rule 16(b)
TIMING FOR SCHEDULING ORDER
• As soon as practicable
• The earlier of:
– 120 days after any defendant served OR Photo via https://unsplash.com/petradr
– 90 days after any defendant has appeared.
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Rule 26(f)

REQUIRED AGENDA FOR DISCUSSION
• Claims & defenses of the parties (i.e., scope)
• Possibilities of settlement
• Initial disclosures

39

Rule 26(f)

REQUIRED AGENDA FOR DISCUSSION
• Claims & defenses of the parties (i.e., scope)
• Possibilities of settlement
• Initial disclosures
• Preservation of discoverable information
• Developing the Discovery Plan
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Rule 26(f)

REQUIRED AGENDA FOR DISCUSSION
• Claims & defenses of the parties (i.e., scope)
• Possibilities of settlement
• Initial disclosures
• Preservation of discoverable information
• Developing the Discovery Plan
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The Discovery Plan Should Address:
1. Initial disclosures: timing, form & requirements
2. The subjects of discovery (related to claims &
defenses)
3. When discovery should be completed by
4. Whether discovery should phased, limited to /
focused on particular issues
5. Issues about ESI, including production
6. Issues about privilege & work product, including
502(d) orders
7. Changes to rule-based limitations on discovery
42

Drafting & Responding
to Requests for
E-Discovery Under the
Revised Rules
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Rule 16 Order
(3) Contents of the Order. * * *
(B) Permitted Contents. The scheduling order
may:
(iii) provide for disclosure, or discovery, or
preservation of electronically stored
information;
(iv) include any agreements the parties reach
for asserting claims of privilege or of
protection as trial-preparation material
after information is produced, including
agreements reached under Federal Rule of
Evidence 502
44

Culling by Objective Criteria
We want to use to cull out irrelevant
documents using these filters:
Domain
Name
User
Date range
Custodian
Clustering
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http://www.papergreat.com/2014/01/old-style-ruth-manning-sanders-library.html

What Is the Case About?
Statute of limitations

Facts/admissions
Claims

Defenses
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How Do My Client’s Systems Work?
Retention Schedule

Key Custodians

Document
Management
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Obligations of Counsel Under Rule 26(g)
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Metadata: How Important Is It?
What?: Data about data.

When?: Whenever lawyers send,
produce or receive ESI containing
metadata in response to a
discovery request or subpoena.

What is to be done?
Work with other side to
determine how to deal with
metadata during production.
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Why?: If the history, tracking, or
management of an electronic
document matters.
How?: Review and produce the
document in a form that
maintains the metadata.

THE SEDONA CONFERENCE® COMMENTARY ON ETHICS & METADATA

Requesting Production of Native Files
Rule 34(b)(2)(E)
Producing the Documents or Electronically Stored Information. Unless
otherwise stipulated or ordered by the court, these procedures apply to
producing documents or electronically stored information:
(i) A party must produce documents as they are kept in the usual
course of business or must organize and label them to correspond
to the categories in the request;

(ii) If a request does not specify a form for producing electronically
stored information, a party must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or
forms; and
(iii) A party need not produce the same electronically stored
information in more than one form.
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Case Law | Metadata & Cooperation
Covad Commc’n Co. v. Revonet, Inc.

• Facts: Covad moved to compel Revonet to produce

documents in native format, even though Covad
never requested that they be produced in native
form and Revonet already produced the documents
in hard copy.

• Outcome: Motion denied
• Take Away: Parties should cooperate to figure out

forms of production in Rule 26(f), include in the
Discovery Plan, and then make it part of Rule 16
order.
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Objective Criteria Established During 26(f)
(f) CONFERENCE OF THE PARTIES; PLANNING
FOR DISCOVERY.
(3) Discovery Plan. A discovery plan must state
the parties’ views and proposals on: * * *
(C) any issues about disclosure, or discovery, or
preservation of electronically stored
information, including the form or forms in
which it should be produced;
(D) any issues about claims of privilege or of
protection as trial-preparation materials,
including — if the parties agree on a procedure
to assert these claims after production —
whether to ask the court to include their
agreement in an order under Federal Rule of
Evidence 502;
52
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Stake out your position

E-Discovery in Products Liability Litigation
Preparing for New FRCP Amendments on Proportionality and ESI

Stephen Reynolds, CIPP/US
Partner at Ice Miller LLP

Ice on Fire
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Cost-Effective E-Discovery
Approaches

Ice on Fire
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Proportionality

Ice on Fire
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Proportionality
• Focus on proportionality early on, including:
• the importance of the issues at stake in the action;

• the amount in controversy;
• the parties’ relative access to relevant information;
• the parties’ resources;
• the importance of the discovery in resolving the issues;
• whether the burden or expense of the proposed discovery
outweighs its likely benefit.
Proposed Fed. R. Civ. Pro. 26(b)(1).

Ice on Fire
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How to Achieve Proportionality?
• Use Meet and Confer Process Early
•

Identify relevant and discoverable ESI and documents

•

Discuss the scope of discoverable ESI and preservation

•

Discuss formats for production

•

Discuss cost-shifting

Ice on Fire
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How to Achieve Proportionality?
• Identify Disputes for Early Resolution

Ice on Fire
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How to Achieve Proportionality?
• Involve Your Technical Resources

Ice on Fire
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How to Achieve Proportionality?
• Limit Preservation

Ice on Fire
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How to Achieve Proportionality?
• Perform Targeted Collections

Ice on Fire
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How to Achieve Proportionality?
• Provide Early Estimates of E-Discovery Costs
• Use LexBe's Online e-Discovery Calculator.

• Note, there are about 2,500 pages in a bankers box.

Ice on Fire
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Thank You

Stephen Reynolds, CIPP/US
Partner, Ice Miller LLP
Stephen.Reynolds@icemiller.com

Ice on Fire
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