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Today’s faculty features:
Mark Cohen, J.D., LL.M., Attorney, Boulder, Colo.
James R. Waite, Of Counsel, Robinson Waters & O'Dorisio, Denver

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-961-8499 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com immediately so we can address
the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the ^ symbol next to “Conference Materials” in the middle of the lefthand column on your screen.

•

Click on the tab labeled “Handouts” that appears, and there you will see a
PDF of the slides for today's program.

•

Double click on the PDF and a separate page will open.

•

Print the slides by clicking on the printer icon.

Short-Term Leasing
(The Expanding Personal Property Rental Market)

Short-Term Leasing
A Shifting Landscape

Industry Overview:

Credit tightening - Commercial & Industrial Loans

The Sharing
Economy:
The 2008-09 downturn saw
extreme credit tightening.
As financing dried up, users
looked for alternate sources
of financing.
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Short-Term Leasing
A Shifting Landscape

Industry Overview:
The Sharing Economy:

Buyers became lessees.
Primary Motivators:
•

Cash preservation

•

Efficiency

•

Utilization metrics

•

Tax incentives

•

Flexibility

.
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Short-Term Leasing
A Shifting Landscape

Results:

Leasing expanded dramatically, while end-user purchases contracted.
Leased machines now outnumber owned machines on construction sites.
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Short-Term Leasing
A Shifting Landscape

Industry Overview:
Lease:

UCC Article 2A Definition: “A transfer of the right

to possession and use goods for a term in return for
consideration,…”

“Goods" means all things that are movable at the time of
identification to the lease contract or are fixtures, but the term
does not include money, documents, instruments, accounts,
chattel paper, general intangibles, or minerals or the like,
including oil and gas, before extraction. The term also includes
the unborn young of animals. (UCC Sec. 2A-103(h))
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Short-Term Leasing
A Shifting Landscape

Industry Overview:
Types of Leases:

Leases take many forms. Following are some of the more common:

a.

Operating or “Closed-End” Lease: Historically: A lease that does not contemplate a transfer of ownership to the Lessee
at the end of the lease term. Now (effectively) under TCJA: A lease of 12 months or less.*

b.

Capital Lease: Historically: A lease that that contemplates transfer to the lessee of effective ownership of the leased
asset (for example, under FASB 13, a lease that included a $1 buyout or bargain purchase, required payment of at least
90% of the asset’s value, or extended for 75% or more of its useful life). Now (effectively) under TCJA: A lease of more
than 12 months. Must be shown on the lessee’s balance sheet.*

c.

Leveraged Lease: A three-party lease contract for an asset bought by the lessor by borrowing most or all of the funds
required to purchase the leased asset.
Lessor purchases the asset on credit;
Lessor leases the asset to a lessee;
Lessor assigns the lease and lease payments to the lender; and
Lessor takes the tax benefits (depreciation and interest deductions).

d.

Consumer Lease: A lease that a lessor regularly engaged in the business of leasing or selling makes to a lessee who is an
individual and who takes under the lease primarily for a personal, family, or household purpose [, if the total payments
to be made, excluding payments for options to renew or buy, do not exceed $_______] – See Reg. M, 15 USC 1667 and 12
CFR Pt. 213 for a slightly different definition.

_________________________________________________
* Effective on December 15, 2018 for public companies, and December 15, 2019 for private companies.
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Short-Term Leasing
A Shifting Landscape

Industry Overview:
Lease Terms (Jumping from Long-Term to Short-Term):
Multiple Motivations now exist to move from long-term to short-term leasing/rental,
including:
•
Cash preservation
•
Efficiency / Utilization metrics
•
Accounting Standards (balance sheet reflection under ASC 842)
•
Tax incentives (e.g., deductibility of short-term rentals, IRC Sec. 163(j) limits
on interest expense)
•
Flexibility / Familiarity (extensions now raise questions under ASC 842)
•
Less Formality
•
Ability to Purchase (Purchase Options are now a major question under ASC
842)
Availability
Technology:• Enhanced
technology is making it easier to rent.
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Short-Term Leasing
A Shifting Landscape

Legal Considerations:
Threats: Threats are numerous, including:
• Breach of contract
• Malfunctions
• Defects
• Overuse and misuse
• Assignments and subleases
• Incompetent / Untrained operators
• Damage
• Seizure
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Short-Term Leasing
A Shifting Landscape

Legal Considerations:
Threats: Threats (cont.):
•
•
•
•
•
•
•
•
•
•
•
•

Lack of control in the field
Modifications and attempted repairs/substitutions by lessees
Training and familiarization
Products liability
Failure to inspect
Failure to instruct
Failure to warn
Suits by other users (e.g., sublessees, employees, subcontractors, etc.)
Third-party (e.g., bystander, family member, other affected contractor) lawsuits
Theft
Theft of services
Class-action lawsuits

13

Short-Term Leasing
A Shifting Landscape

Legal Considerations:
Applicable Laws, Rules and Regulations:
Multiple laws may apply, including:
•

UCC Article 2A (Leases)

•

UCC Article 2 (Sales)

•

UCC Article 9 (Security Interests)

•

Federal laws (e.g., OSHA, EPA, MSHA, IBC, IFC, ASSE, DOT, FMCSA, ERA, FDCPA, TILA, CLA,
FACTA, etc.)

•

State-specific peculiarities (e.g., California, Pennsylvania, New York, Indiana, North
Carolina, Florida, Louisiana)

•

Item-specific requirements – Federal and State (e.g., electronic logging devices, Tier 4, nonattainment rules, silica dust rules, hoisting licenses, aerial equipment requirements, etc.)
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Short-Term Leasing
A Shifting Landscape

Legal Considerations:
Applicable Laws, Rules and Regulations:
Multiple laws may apply (cont.):
• Building Codes
• Mechanics’ lien laws
• Theft laws

• Theft of services laws
• Dig laws
• Credit card fees
• Indemnity limitations
• Prohibitions on certain waivers
• Tax laws (sales and use taxes, special machinery, etc.)
• Bankruptcy rules (particularly regarding capital leases and purchase options)
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The 3 Main Causes of Lease
Disputes


Ambiguity

When an ambiguity is found to exist and cannot be resolved by reference to other contractual provisions,
extrinsic evidence must be considered by the trial court in order to determine the mutual intent of the
parties at the time of contracting. Pepcol Mfg. Co. v. Denver Union Corp., 687 P.2d 1310 (Colo. 1984).



Inconsistency

Where it is impossible to reconcile conflicting clauses of a contract, it is proper to receive extrinsic
evidence for the purpose of determining the intent of the parties. Ryan v. Fitzpatrick Drilling Co., 342 P.2d
1040 (Colo. 1959).



Failure to address an issue altogether

Silence on a matter in a contract creates an ambiguity when it involves a matter naturally within the scope
of the contract. Cheyenne Mtn. Sch. Dist. #12 v. Thompson, 81 P.2d 711 (Colo. 1993). Extrinsic evidence is
admissible to determine the intent of the parties.
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Questions of Fact and
Questions of Law
Whether a contract is ambiguous is a question of law.
Pepcol Mfg. Co. v. Denver Union Corp., 687 P.2d 1310
(Colo. 1984).
However, once a court determines that a contract is
ambiguous, the meaning of the ambiguous term is a
question of fact. Dorman v. Petrol Aspen, Inc., 914 P.2d
909 (Colo. 1996).
Once a court determines that a contract is ambiguous, the
intent of the parties is a question of fact. Metropolitan Paving
Co. v. City of Aurora, 449 F.2d 177 (10th Cir. 1971).
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And If a Question of Fact
Exists…

NO SUMMARY
JUDGMENT
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The Parol Evidence Rule
In the absence of allegations of fraud, accident, or mistake in the
formation of the contract, parol evidence may not be admitted to add
to, subtract from, vary, contradict, change, or modify an unambiguous
integrated contract. Boyer v. Karahenian, 915 P.2d 1295 (Colo. 1996).
Terms used in a contract are ambiguous when they are susceptible to
more than one reasonable interpretation. B&B Livery, Inc. v. Riehl, 960
P.2d 134 (Colo. 1998).
An integrated contract is one that contains all the terms the
contracting parties agreed to. Harmon v. Waugh, 414 P.2d 110 (Colo.
1966).
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The Trend Toward Plain English
(This is particularly important with an unsophisticated party)

“Furthermore, the release agreement here was written in simple and clear terms, it
was not inordinately long and complicated, and Riehl indicated in her deposition
that she understood that by executing the agreement, she was in fact granting B &
B a release.” B&B Livery, Inc. v. Riehl, 960 P.2d 134 (Colo. 1998). (Release that
was broader than statutory limitation on liability was enforceable).
Indemnification provision was enforceable where it is “clear and unambiguous and
is written in plain language, not hidden nor lost in a haze of small print and
legalese.” Midwest Concrete Placement, Inc. v. L&S Basements, Inc., 363
Fed.Appx. 570 (10th 2010).
Disclaimer language in employee manual not enforceable where written in
“confusing legalese.” Nicosia v. Wakefern Food Corporation, 643 A.2d 554 (N.J.
1994).
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Benefits of a Well Written
Lease


Better relationship with customers



Increased credibility



Reduces likelihood of misunderstandings



Shortens documents



Less likely to scare potential customers



More difficult for lessee to claim lack of understanding or
ambiguity



Easier for a judge or jurors to understand
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Short-Term Leasing
A Shifting Landscape

Legal Considerations:
UCC Issues: Article 2A: Leases
-

107:
108:
201:
201:
202:
204:
206:
208:
210:
212:
213:
214:
214:
219:
306:

Waivers by aggrieved parties are enforceable even without consideration
Unconscionability: contract, clause, conduct
Statute of Frauds: writing required unless under threshold, specialty manufacture or acceptance (4.2)
Term: As specified or admitted, or if none, a reasonable term may be implied
Supplementation (even if integrated) by course of dealing, course of performance, or usage of trade
Creation by conduct (and see 202 and 206, forms of acceptance)
Acceptance in any manner/medium which is reasonable
Modification requires no additional consideration
Warranties: Express: Affirmations and descriptions create express warranties
Warranties: Implied: Merchantability
Warranties: Implied: Fitness for Particular Purpose (reason to know of purpose and reliance on lessor’s skill/judgment)
Warranties: Implied: Course of Dealing, Course of Performance, Usage of Trade
Warranties: Exclusion and Modification: Mention “Merchantability” and be conspicuous / examination waives defects
Risk of Loss: When it passes to the lessee depends on circumstances or contract
Mechanics’ Liens: Providers of services or materials may have priority liens, subject to statutory limitations
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Short-Term Leasing
A Shifting Landscape

Legal Considerations:
UCC Issues: Article 2A: Leases: Part 5 (Default)
- 501: Remedies available both under UCC and under lease, including self-help (subject to applicable law)
- 503: Rights and remedies may be specified and may be added to or substituted for UCC remedies
- 503: Remedies are optional unless identified as exclusive
- 503: Consequential damages may be excluded except in the case of consumer goods
- 504: Damages may be liquidated if reasonable
- 505: Cancellation discharges executory obligations, but not prior defaults
- 508: Lessee’s remedies may include cancellation, recovery of amounts paid, cost of cover, damages, setoff
against amounts owed, and remedies under the lease
- 509: Lessee’s right to reject within a reasonable time
- 513: Lessor’s right to make conforming delivery
- 515: Acceptance occurs if lessee fails to reject within a reasonable time
- 517: Acceptance may be revoked if induced by lessor’s assurances or by difficulty of discovery
- 518: Lessee’s right to cover, plus incidental and consequential damages
- 519: Alternate cover using market rent if Section 518 calculation isn’t used
- 520: Incidental and consequential damages
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Short-Term Leasing
A Shifting Landscape

Legal Considerations:
UCC Issues: Article 2A: Leases: Part 5 (Default)
- 523:
-

Lessor’s remedies, including
cancellation
stoppage
repossession
recovery of rent and/or damages (including incidental and
consequential damages)
residual interest
other remedies specified in the lease.
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Short-Term Leasing
A Shifting Landscape

Legal Considerations:
Drafting Issues: Issues to be considered in most short-term/operating leases include:
•
•
•
•
•
•
•
•
•
•
•
•

Rental transaction / ownership / control
Term limits and automatic extensions
Rental and related charges (depending on what is
being rented)
Payment terms / deposits / interest / late fees
Use limitations / potential misuses / warnings
Assignments, subleases and encumbrances
Accidents, malfunctions and defects
Training and familiarization (and potential claims)
Personal protective equipment
Site requirements (e.g., safety and access)
Warranties and Warranty Waivers (and state limits)
Assumption of risk / Indemnity, defense and hold
harmless provisions / Limitations on claims (and
limits)

•
•
•
•
•
•
•
•
•
•
•
•

Insurance (theirs and yours, how they interact,
potential outcomes)
Representations and Warranties
Damage Waivers (what and what not to cover)
Return requirements and inspections
Taxes and other associated charges
Monitoring (e.g., ELDs and Telematics)
Sales/Rentals of peripherals (e.g., safety equipment)
Defaults and remedies
Liens and bond claims
Bankruptcy / Personal Guarantees
Addenda for specific issues (e.g., training and safety)
Standard provisions (e.g., integration, third-party
beneficiaries, amendments, jurisdiction and venue,
jury waiver, attorneys’ fees, force majeure, etc.)
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Benefits of a Well Written
Lease


Better relationship with customers



Increased credibility



Reduces likelihood of misunderstandings



Shortens documents



Less likely to scare potential customers



More difficult for lessee to claim lack of understanding
or ambiguity



Easier for a judge or jurors to understand
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Boilerplate
Not assignable

Construction

Binding on successors

Representations

Governing Law

Waiver

Invalidity

Force majeure

Reading / Review of Counsel

Dispute resolution

Voluntary agreement

Notices

Venue

Authority to sign for entity

Waiver of jury

Interest on unpaid amounts

Attorney’s fees

Taxes

Entire Agreement / merger

Electronic Signatures
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Sample Boilerplate
Construction. If a court determines any provision in this
Agreement is ambiguous, the court shall not construe that
provision against the party drafting the Agreement. Both
parties participated in negotiating this Agreement and had
the opportunity to consult counsel before signing it.
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Sample Boilerplate
Representations. Lessee represents
that Lessee has the ability and intent
to comply with every provision in this
Lease, that Lessee is solvent, and that
Lessee is not aware of any matter that
might cause Lessee to be unable to
perform Lessee’s obligations under this
Lease.
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Sample Boilerplate
Disputes.
A. Required Notice. If you believe you have a claim against Lessor
arising out of this Lease, you must provide Lessor with a written notice
of your claim in sufficient detail and with sufficient supporting
documents that Lessor can intelligently evaluate it. Failure to provide
this notice bars you from filing suit.

B. Mediation. If you provide the notice required by subparagraph A and
we are unable to resolve the matter, you must participate in non-binding
mediation before filing suit. The mediator will be Steve Smith of XYZ
Dispute Resolution in Boulder. Each party will pay ½ of the mediator’s
fees.
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James R. Waite, Esq.
Robinson, Waters & O’Dorisio, PC
1099 18th St., Suite 2600
Denver, CO 80202

(866) 582-2586
jwaite@rwolaw.com

James R. Waite, Esq. is a corporate and transactional attorney with over 25 years of experience in buying, selling and leasing
businesses, equipment, aircraft and real estate. Mr. Waite has served as CEO of ICC, USA, CFO of Dental Planet, COO of
Buydentalequipment.com, and General Counsel for RentX Industries, Inc. He wrote the American Rental Association’s book on rental
contracts, publishes a monthly article entitled “Legally Speaking” in Rental Management Magazine, and routinely presents at industry
association local and national conferences. He is a veteran of the United States Air Force, has a BBA in Finance from the University of
Texas at San Antonio, a Juris Doctor from St. Mary’s University, and an MBA from Northwestern University
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Mark Cohen J.D., LL.M.
P.O. Box 19192
Boulder, CO 80308
(303) 638-3410
mark@cohenslaw.
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