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Part One
Overview of the New Rules
Under Tax Reform

6

Summary
Pre TCJA:
• Deduction for alimony payments by payor
• Inclusion in income of alimony payment by payee
Post TCJA:
• Section 215 – Alimony Deduction – REPEALED
• Section 71 – Alimony Income Inclusion - REPEALED
•

Effective for divorce decrees, separation agreements,
and certain modification of existing decrees after
December 31, 2018
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Alimony Rules
• The following rules were eliminated under
the TCJA :
•
•
•
•
•
•
•
•

Cash requirement
Paid for the benefit of spouse
Paid under written decree
Designated as alimony
Not for child support
Not “front-loaded”
Joint return filing no longer relevant
Occupying the same household is not relevant
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Post TCJA
• Follows the Supreme Court case
— Gould vs Gould, 245 U.S. 151 (1917)

• Alimony payments now taxed at
Payor Spouse Rates not Payee Spouse Rates
• The treatment of child support has not changed
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New Tax Rates
Single

Married
Joint

Married
Separate

Head of Household

37%

Over $500,000

Over $600,000

Over $300,000

Over $500,000

35%

$200,000

$400,000

$200,000

$200,000

24%

$82,500

$165,000

$82,500

$82,500

22%

$38,700

$77,400

$38,700

$51,800

10%

$9,525

$19,050

$9,525

$13,600

Married Filing Joint
• File this way prior to divorce being finalized and while alimony is being paid.
Married Separate
• Prior to TCJA both spouses would file this way before the divorce was finalized.
• Does it make sense now?
Single or One Spouse Head of Household
• Both spouses file as unmarried after the divorce is finalized.

Tax Rates Matter!
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Other Tax Law Changes
• Standard Deduction:

• Married Joint - $24,000
• Single with qualifying
child - $18,000
• Single and Married
Separate - $12,000
• Expires Dec 31, 2025

• Personal Exemptions:

•

Suspended for tax years
starting after Dec 31, 2017
through Jan 1, 2026
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Other Tax Law Changes
• Alternative Minimum Tax:

• Miscellaneous Itemized
Deductions – 2% Floor:

Increase exemption amount
Married Joint
$109,400
Single
$70,300
Married Separate $54,700
Exemption phases out at
$1,000,000
Married Joint
$500,000
Single Filer
• For tax years starting after
Dec 31, 2017 - Jan 1, 2026
• Suspended for tax years
starting after Dec 31, 2017
through Jan 1, 2026
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Other Tax Law Changes
• Mortgage Interest Deduction:

• State and Local Tax Deductions:

• For tax years starting after Dec 31,
2017
• $750,000 which reverts to
$1,000,000 after Dec 31, 2026
• Home equity debt eliminated for
tax years starting after Dec 31,
2017 to Jan 1, 2026
• Fully deductible expenses in
carrying on a trade or business
• Individuals limited to $10,000
($5,000 Married Separate) for tax
years starting after Dec 31, 2017
to Jan 1, 2026
*No prepayment of 2018 state
income taxes in 2017
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Other Tax Law Changes
•

Moving Expense Deduction
Or Exclusion:

•
•

•

Childcare Credit:

•
•
•

•

Suspended for tax years
starting after Dec 31, 2017
through Jan 1, 2026
Except active duty military
under military order

Credits increased to $2,000
Phase out begins at $400,000
of parents income
Maximum amount of
additional child tax credit is
$1,400 which is indexed for
inflation
For tax years starting after Dec
14
31, 2017 through Jan 1, 2026

Other Tax Law Changes
• Estate and Gift Tax:

• Unfiled credit increases to
$10,000,000 ($11,400,000
for 2019)
• Generations skipping tax
exemption increased to
$10,000,000 ($11,400,000
for 2019)
• For tax years starting after
Dec 31, 2017 through
January 1, 2026
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What Remains the Same
•

•
•
•

Payments to a non-resident spouse subject to
withholding for pre-2018 divorces and those not
modified after December 31, 2018
Child support payment and claims to the dependency
exemption after 2025
Marital status definition under Section 7703 for filing
status purposes
Transfers of property, pursuant to a divorce
Code Section 1041 – Income tax on gains realized on transfers between
spouses not recognized during a marriage, within a year of when the
marriage ends, or on a transfer related to the end of the marriage
16

What Remains the Same
Code Section 2516 – No gift tax on transfers under a written decree dealing
with property rights, on a final decree for a transfer within the three year
period starting one year before the decree is final and the transfer must be in
exchange for marital or property rights of spouse

•
•
•
•

Marital deduction for gifts (unlimited for US citizen
spouses) and the annual gift tax exclusion ($15,000 for
2019) still apply
Exclusions on the sale of the marital home and all
prior marital home considerations remain as under
prior law
Retirement plans – Qualified Domestic Relation
Orders remain fully in effect
Stock Options – Who is taxed and when, prior rules
apply
17

What Remains the Same
•

The economic considerations of property to be transferred in
a divorce

•

Fair Market Value of the property is the starting place of value

•

Basis of the property establishes the taxable gain

•

Liabilities establish the net remaining of the value after the
tax is paid

•

Respective tax brackets of the two spouses/ former spouses
will determine the relative benefit of high gain or low gain
property
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Part Two
Changes in Net After-Tax
Cash Flow
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Pre TCJA
Mr. Smith

Mrs. Smith

Taxes
Taxable Income

1,000,000

-0-

Alimony

(250,000)

250,000

Net Taxable Income

$750,000

$250,000

2018 Single Rate Tax

$243,190

$63,190

Cash Flow
Cash

1,000,000

-0-

Alimony

(250,000)

250,000

Taxes

(243,190)

(63,190)

Net

$506,810

$186,810

Total

$693,620
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Post TCJA
Mr. Smith

Mrs. Smith

Taxable Income

1,000,000

-0-

2018 Single Rate Tax

$335,690

-0-

Taxes

Cash Flow

Total

Cash

1,000,000

-0-

Alimony

(250,000)

250,000

Taxes

(335,690)

-0-

Net

$414,310

$250,000

$664,310

Prior Law

506,810

186,810

693,620

($92,500)

$63,190

($29,310)

21

Post TCJA
Alimony Adjustment
Mr. Smith
Cash 1,000,000

Mrs. Smith

Total

-0-

Alimony

(200,000)

200,000

Taxes

(335,690)

-0-

Net

$464,310

$200,000

$664,310

Prior Law

506,810

186,810

(693,620)

($42,500)

$13,190

($29,310)

22

Properties
Property

A

B

C

D

Value

50,000

75,000

50,000

35,000

Liabilities

25,000

25,000

10,000

0

Net Value

25,000

50,000

40,000

35,000

Value

50,000

75,000

50,000

35,000

Basis

30,000

15,000

25,000

30,000

Gain

20,000

60,000

25,000

5,000
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Properties
Lisa 25% Tax
Lisa:

Howard 35% Tax

A

B

C

D

Net Value

25,000

50,000

40,000

35,000

Tax

5,000

15,000

6,250

1,250

Value

20,000

35,000

33,750

33,750

Howard:

A

B

C

D

Net Value

25,000

50,000

40,000

35,000

Tax

7,000

21,000

8,750

1,750

Value

18,000

29,000

31,250

33,250
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Relative Value of Two
Properties to Lisa and Howard
Lisa
A

B

C

D

A

X

55,000

53,750

53,750

B

55,000

X

68,750

68,750

C

53,750

68,750

X

67,500

D

53,750

68,750

67,500

X

Howard
A

B

C

D

A

X

47,000

49,250

51,250

B

47,000

X

60,250

62,250

C

49,250

60,750

X

64,500

D

51,250

67,250

67,250

X
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You are invited to email me with
questions:
Kenneth J. Vacovec
kvacovec@Vacovec.com
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Divorce Under Tax Reform:
The Elimination of the Spousal Support Tax
Benefit and Other Changes

James D. Stensel
Attorney

Part Three
Calculating and Negotiating
Spousal and Child Support Under
the New Tax Rules
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Calculating and Negotiating Spousal and Child
Support Under the New Tax Rules

Life Under the New Tax Rules:
Paying spouse is typically the higher earner and taxed at a higher rate.
Receiving spouse is typically the lower earner and taxed at a lower rate.
Old Rule: Less taxes to pay.
New Rule: More taxes to pay.
Result: Less dollars available.
Alimony has historically been both an incentive and useful settlement tool to avoid
trial. Spousal support has effectively been weakened by the new rule.
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Calculating and Negotiating Spousal and Child
Support Under the New Tax Rules

Practical Questions Under the New Rules
1. How do we calculate spousal support now when using payor’s
net income?
2. How do we calculate child support under the new rule?
3. How do we negotiate spousal support under the new rule?
4. Are there alternatives to try to recreate a pre-2019 tax world?
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How do we calculate spousal support now
when using payor’s net income?
Washington State Spousal Support
RCW 26.09.090 – Payee’s need v. Payor’s ability to pay support.
Washington State Standards for Determination of Income for Child
Support
RCW 26.19.071 – Gross income from salaries, wages, commissions,
bonuses, unemployment benefits, deferred compensation, dividends,
interest, trust income, annuities, capital gains, etc.
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How do we calculate spousal support now
when using payor’s net income?
Before December 31, 2018:
• Not Complicated
• Assessment based on payor’s gross income from all sources
• Determine gross annual income by adding up W-2s, K-1s, 1099s, etc.
After December 31, 2018:
• Potentially More Complicated
• Assessment based on payor’s net income from all sources
• Need to determine payor’s net annual income after taxes
32

Need to determine payor’s net annual
income
How do we determine payor’s net annual income?
Questions you should be asking to get to net:
What kind of income is it?
Income tax rate?
Itemized deductions or standard deduction?
Loss-carry forwards?
Tax basis?
Capital gains?
Tax breaks?
Tax penalties?
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Need to determine payor’s net annual
income

The Problem: Attorneys in settlement
negotiations, hearings, and at trial attempting
to establish and argue what a payor’s net
after-tax income is going to be for the sake of
establishing what that person can pay.
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Need to determine payor’s net annual
income

Solutions:
Get a qualified accountant or CPA on board early in the case!
Percentage approach with annual true-up (Example at Ex. 1).
Not Recommended: Calculate on your own.
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How do we calculate child support under
the new rule?

How does your state handle child support and what is the impact of
spousal maintenance:
• Child Support Schedule.
• Based on Income.
• Spousal support counts as income.
• Does your support schedule use a net or gross income figure?
• By awarding property in lieu of spousal maintenance, will child
support figures increase?
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How do we negotiate spousal support
under the new rule?

Considerations:
1. Is it useful to list both gross and net figures?
2. Percentage based approach?
3. What if the tax law is repealed or replaced?
4. Are deductions still a meaningful bargaining chip?
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Deductions and Taxes
• The standard deduction has increased from $6,350 to $12,000 for
individuals and for married couples filing separately, from $9,350 to
$18,000 for heads of household, and from $12,700 to $24,000 for
married couples filing jointly.
• This change means many households that used to itemize their
deductions using Schedule A will now take the standard deduction
instead, simplifying tax preparation for an estimated 30 million
Americans.
• Not filing Schedule A means less record keeping and less tax-prep
time. But it also means charitable contributions, etc. will effectively
no longer be tax deductible for many taxpayers because they won’t
itemize.
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Are there alternatives to try to recreate a
pre-2019 tax world?

Solution: Award a pre-tax asset in lieu of
spousal maintenance.
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Are there alternatives to try to recreate a
pre-2019 tax world?

Approach: Determine and/or agree upon
total maintenance obligation under old
rule.
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Are there alternatives to try to recreate a
pre-2019 tax world?

Value: Calculate the total gross support
that would be paid at that rate for full
duration of support (gross amount x
duration).
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Are there alternatives to try to recreate a
pre-2019 tax world?

Option: Depending on who you
represent, you may want to have your
CPA calculate the present value (PV) of
total support given “time value of
money” rule.
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Are there alternatives to try to recreate a
pre-2019 tax world?

Award: In lieu of monthly support
payments, award the total gross value (or
present value) of the support award from
a 401(k), Traditional IRA, etc., which
when incident to divorce is transferrable
without a taxable event.
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Are there alternatives to try to recreate a
pre-2019 tax world?

Cash Out: If the Payee needs to receive the
funds from the transfer, a one-time cash out
is permitted at the time that a qualified
retirement account is divided by divorce
order. The receiving spouse will pay taxes on
the cash out at their tax rate (like pre-2019
for spousal support), but no 10% early
withdrawal penalty.
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Are there alternatives to try to recreate a
pre-2019 tax world?

End Result: Payee receives lump sum
gross support, which will be taxed at
Payee’s tax rate when accessed.
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Part Four
Practical Advice for
Amending Existing
Agreements and Orders
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Practical Advice for Amending Existing
Agreements and Orders
What do we do with preexisting divorce decrees and property
agreements now?
1. Divorce or separation agreement signed prior by December 31,
2018 can still apply taxable/deductible, when incorporated into
2019 decree.
2. Prenuptial agreements/postnuptial agreements unknown.
3. Does your jurisdiction allow for a modification of spousal support
based on a change to the tax code?
4. What happens if you modify a pre-2019 order under the tax code?
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Divorce or separation agreement signed prior by
December 31, 2018 can still apply taxable/deductible,
when incorporated into the decree.

Settlement agreements signed in 2018 will still
operate under the prior tax rule if that is what
parties elect.
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Prenuptial agreements/postnuptial
agreements unknown.
Prenuptial and Postnuptial Agreements Completed Pre-2019
Two schools of thought:
1.

The court will reduce any spousal maintenance figure to its net number
based on the change to the law based on the idea that the original
amount was never going to be the net amount to the other party.

2.

The court will uphold the amount of spousal maintenance agreed upon so
as not to disturb the contract and based on the prior assessment of
equity and the payee’s need.

Best Practice: Revisit your agreement with a CPA or tax or divorce attorney.
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Does your jurisdiction allow for a
modification of spousal support based on a
change to the tax code?
Is spousal support “modifiable” in your state?
Practice Tips:
Add language about what happens if the law changes again.
A good reason to list gross and net figures as well.
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What happens if you modify a pre-2019
order under the tax code?
• In the event that alimony payments agreed to under existing pre2019 separation agreements are properly classified as alimony under
Section 71(b), then the new tax law will not apply when those pre2019 separation agreements are legally modified on or after January
1, 2019, unless the modification expressly provides that the repeal of
the alimony deduction applies.
• Furthermore, in the event that the taxpayers want to apply the new
tax law, each taxpayer must attach the modified agreement to each
separately filed tax return, which will act as a nonalimony election
under Section 71(b)(1)(B).
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Contact Information

I am always happy to answer questions and collaborate with
colleagues. My contact information is as follows:
James D. Stensel
McKinley Irvin Family Law
1501 Fourth Avenue, Suite 1750
Seattle, WA 98101
Jstensel@McKinleyIrvin.com
(206) 625-9600
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Exhibit 1: Annual True-Up
Spousal Maintenance
Spousal Maintenance. There shall be spousal maintenance paid to [Wife/Husband] beginning [DATE] in the amount of
____% of [Wife’s/Husband’s] total annual net income. Maintenance shall be paid until _________________________, and
shall terminate upon [Wife’s/Husband’s] death or remarriage. Payments shall be made on the _____ day of each month via
direct deposit to an account in the [Wife’s/Husband’s] name. [Wife/Husband] shall provide account information
(account/routing number) in writing (email okay) to the other spouse.
Annual True Up. The parties shall do an annual true up each year to ensure that the payee has received the percentage of
the payor’s income required under this order. The annual “true up” shall occur on April 30, after the parties have exchanged
their tax returns and verification information detailed below. If the parties cannot agree on the “true up” amount needed to
equalize their “total income,” they will consult their respective accountants. If they cannot agree thereafter, they will
arbitrate any issue of interpretation of this section or the calculation of the amount with [ARBITRATOR], or other agreed
upon arbitrator pursuant to RCW 7.04A.
Verification. Each year from [BEGINNING DATE] until maintenance terminates the [Wife/Husband] shall exchange
information to verify [her/his] total income from all sources. Verification of “total income” shall be accomplished by
[Wife/Husband] providing the [Wife/Husband] with the following when available each year that maintenance is paid:
• Any Form W-2 issued to [Wife/Husband] for the preceding year;
• [Wife’s/Husband’s] individual income tax return for the preceding year;
• [Wife’s/Husband’s] business income tax return(s) for the preceding year, if applicable;
• Any schedule or form showing [Wife’s/Husband’s] all income for the preceding year other than their W-2 (Forms 1099, K1, etc.);
• Documentation of all contributions [Husband/Wife] made in the preceding year to any and all employer sponsored
retirement plan(s);
• Documentation of any voluntary deferral or withholding of cash compensation by [Wife/Husband] in the preceding year;
and
• [Wife’s/Husband’s] end-of-year paystub from prior year.
53

