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Reserves
• What are they?
– When an insured makes a claim under an insurance policy, the insurer
typically establishes a loss reserve that reflects its estimated exposure for
the claim.
– Often are governed by state statutes or regulatory codes:
• Cal. Ins. Code § 923.5 (2010) (insurers must “at all times maintain reserves in an
amount estimated in the aggregate to provide for the payment of all losses and
claims for which the insurer may be liable, and to provide for the expense of
adjustment or settlement of losses and claims”);
• N.Y. Ins. Law §1303 (2010) (requiring insurers to maintain reserves “in an amount
estimated to provide for the expenses of adjustment or settlement” of all claims or
losses for which it is responsible).

– Defined as ““the amount anticipated to be sufficient to pay all obligations
for which the insurer may be responsible under the policy with respect to
a particular claim.” Lipton v. Superior Court, 48 Cal. App. 4th 1599, 1613
(1996).
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Reserves
•

Relevance
– Relevance for Discovery
•
•
•
•

Broader than test for trial.
“Any non-privileged matter that is relevant to any party’s claim or defense . . . .” and “Relevant
information need not be admissible at trial if the discovery appears reasonably calculated to lead
to the discovery of admissible evidence.” Fed. R. Civ. P. 26(b)(1) (2010 rev. ed.)
“If the matter either is itself admissible in evidence or appears reasonably calculated to lead to
the discovery of admissible evidence.” Cal. Code Civ. P. § 2017.010 .
“Relevance for discovery purposes includes not only that which is admissible at trial, but also that
which leads to admissible evidence.” TXX Co. v. Whitley, 295 Ill.App.3d 556, 557 (1998).

– Relevance for Trial
•

•

“Evidence having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence; and the fact is of consequence in determining the action.” Fed. R. Evid. 401 (2011 rev.
ed.).
Evidence is relevant for trial purposes if it has any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable or less probable than it would
be without the evidence. Ill. R. Evid. 401 (eff. Jan. 1, 2011).
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Reserves
Courts are split regarding whether reserves are relevant
• Not Relevant
–

–

–

–

–

Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. v. Stauffer Chem. Co., 558 A.2d 1091, 1097-98 (Del.
Super. Ct. 1989) (not relevant because reserves relate to internal conclusions and opinions of
insurers which are hypothetical);
Hoechst Celanese Corp. v. Nat’l Union Fire Ins. Co. of Pittsburgh, Pa., 623 A.2d 1099, 1109-10 (Del.
Super. Ct. 1991) (“Reserves do not represent an admission or evaluation of liability and are
irrelevant to the issues between insurer and insured.”);
Indep. Petrochem. Corp. v. Aetna Cas. & Sur. Co., 117 F.R.D. 283, 288 (D.D.C. 1986) (denying
motion to compel production of reserve information because of the “very tenuous relevance, if
any relevance at all” of that information);
Mirachi v. Seneca Ins. Co., 564 F. Appx. 652, 655 (3d Cir. 2014) (recognizing that reserves can be
relevant in bad faith cases, but that in this case the loss reserve figures did not represent an
evaluation of coverage based upon a thorough factual and legal consideration);
Sundance Cruises Corp. v. Am. Bureau of Shipping, No. 87 Civ. 0819 (WK), 1992 WL 75097, at *1
(S.D.N.Y. Mar. 31, 1992) (“[R]eserves are, simply, not relevant. Defendant’s assessment or its
underwriter’s assessment or its counsel’s assessment of exposure to liability in this or prior
cases has nothing to do with whether here there is liability.”).
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Reserves
Courts are split regarding whether reserves are relevant
• Relevant :
– Reserves reflect insurer’s internal evaluation of a claim, which provides
evidence of the insurer’s state of mind.
– Reserves indicative of whether insurer acted in bad faith
– Kabatoff v. Safeco Ins. Co. of Am., 627 F.2d 207, 208, 210 (9th Cir. 1980) (upholding a jury verdict
finding that insurer acted in bad faith because it refused to settle insured’s claim within policy
limit, court discussed evidence presented to jury that included fact that insurer set $22,500
reserve for underlying claims, but never offered to settle for more than $6,500);
– Kirchoff v. Am. Cas. Co., of Reading, Pa., 997 F.2d 401, 405 (8th Cir. 1993) (“Clearly, if [the insurer’s
claims handler] valued [the insured’s] claim at $300,000 (and [the insurer] concedes for
purposes of this appeal that she did) but offered only $8000 to settle [the insured’s] claim,
evidence of that valuation was relevant to the issue of whether [the insurer’s] settlement offers
were made in good faith.”);
– Fireman's Fund Ins. Co. v. Great Am. Ins. Co. of N.Y., 284 F.R.D. 132, 139 (S.D.N.Y. 2012)
(“information concerning the reserve information” would support “claims that [insurer] failed to
attempt in good faith to effectuate a prompt, fair and equitable settlement of [insured’s] claims”
and might “also reflect [insurers’] own beliefs about coverage and their liability and thus provide
some insight into what [the insurers] did or did not know about the risks of insuring the dry
dock”);
(con’t next slide)
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Reserves
Courts are split regarding whether reserves are relevant
• Relevant:
– Bernstein v. Travelers Ins. Co., 447 F. Supp. 2d 1100, 1114-15 (N.D. Cal. 2006) (finding
reserve information to be discoverable because it sheds “probative light on what [the
insurer] actually thought about the merits and values of the various components of [the
insured’s] claim”);
– N. River Ins. Co. v. Greater New York Mut. Ins. Co., 872 F. Supp. 1411, 1412 (E.D. Pa. 1995)
(“[T]he amount at which [the insurer] set its reserves for the [underlying] case is certainly
germane to any analysis [the insurer] made of its settlement value. This information, in
turn, is relevant to the question of whether or not [insurer] acted in bad faith during the
pretrial settlement negotiations.”);
– First Nat’l Bank of Louisville v. Lustig, Nos. 87-5488, 88-1682, 1993 WL 411377, at *1 (E.D.
La. Oct. 5, 1993) (“[R]eserve information is relevant and has probative value regarding the
bad faith claim because is [sic] tends to elucidate the [insurer’s] state of mind.”);
– Omega Protein Corp. v. Lexington Ins. Co., 2007 WL 519686, at * 2 (W.D.La. Feb. 15, 2007)
(finding reserve information discoverable “as it may demonstrate or lead to admissible
evidence with respect to the thoroughness with which [insurers] have investigated and
considered [plaintiff's] property damage claims);
(con’t next slide)
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Reserves
Courts are split regarding whether reserves are relevant
• Relevant:
– Culbertson v. Shelter Mut. Ins. Co., Nos. CIV.A. 97-1609, CIV.A. 97-1969, 1998 WL 743592, at
*1 (E.D. La. Oct. 21, 1998) (“[R]eserve information is discoverable where a claim of bad
faith is asserted.”);
– Lexington Ins. Co. v. Swanson, 240 F.R.D. 662, 667-68 (W.D. Wash. 2007) (reserve
information was relevant as to bad faith claims);
– Swicegood v. Med. Protective Co., 2004 WL 1698285, at * 3–4 (N.D .Tex. July 29, 2004)
(holding reserve information to be relevant and discoverable); and
– Jefferson Davis Cnty. Sch. Dist. v. RSUI Indem. Co., No. 2:08-cv-190-KS-MTP, 2009 WL
1658478, at *3 (S.D. Miss. June 11, 2009) (finding insurer’s reserves to be discoverable,
“especially where a plaintiff has asserted a bad faith claim”).
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Reserves
Courts are split regarding whether reserves are relevant

• Relevant
– Insured Position: If insurer denies coverage but sets a reserve,
indicative of potential for coverage
• Lipton, 48 Cal. App. 4th at 1614 (“[I]n a case where the insurer has denied
coverage and refused a defense, the fact that a reserve had been set by the insurer
might well be relevant to show that the insurer must have had some knowledge
that a potential for coverage existed.”);
• Shade Foods, Inc. v. Innovative Prods. Sales & Mktg., Inc., 78 Cal. App. 4th 847, 88384 (2000) (insurer that set high reserve “could not reasonably maintain that
there was no potential for coverage under the policy”);
• 17A Lee R. Russ & Thomas F. Segalla, Couch on Insurance 3d § 251:29, at 251-49
(2000) (“The general relevance of loss reserves is highest in cases involving
alleged bad faith on the part of the insurer in denying coverage, especially when
the insurer also disclaims any duty to defend its insured against a third-party
claim, in which the amount of the reserve and the date the reserve was set or
adjusted could well belie a later claim that the insurer thought in good faith that
there was no possibility of the claim falling within coverage.”).

11

Reserves
Courts are split regarding whether reserves are relevant

• Not Relevant
– Insurer Position: Many states statutorily
require insurers to set reserves
–

–

–

Silva v. Basin W., Inc., 47 P.3d 1184, 1189-90 (Colo. 2002) (“The reserve requirement therefore reflects a
desire on the part of the states and the insurance companies themselves to ensure that resources are
available to cover the insurer’s future liabilities. Thus, a particular reserve amount does not necessarily
reflect the insurer’s valuation of a particular claim. . . . Neither reserves nor settlement authority reflect
an admission by the insurance company that a claim is worth a particular amount of money. Statutory
requirements, limitations in the evaluation, and bargaining tactics limit the usefulness of reserves and
settlement authority as valuations of a claim.”);
J.C. Assocs. v. Fid. & Guar. Ins. Co., No. Civ. A. 01-2437 RJL1M, 2003 WL 1889015, at *2 (D.D.C. Apr. 15,
2003) (“[A] reserve figure is not an admission unless it is in fact an assessment of liability rather than
the product of state law or regulation or driven by tax or other financial considerations.”);
Exec. Risk Indem., Inc. v. Cigna Corp., No. 1495, 2006 WL 2439733, at *5 (Pa. Com. Pl. Aug. 18, 2006)
(“The amount established as reserves does not demonstrate that the insurers expected such claims to be
covered by the policy. Reserves are required both by statute and responsible insurance practice and are
independent of litigation strategy. The reserve information requested is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence.”).
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Reserves
Attorney-Client Privilege & Work Product Doctrine

• Fact-intensive inquiry
• Insured Position: Reserves are kept in the ordinary course of
business
• Nat’l Union Fire Ins. Co. v. Cont’l Ill. Group, Nos. 85 C 7080, 85 C 7081, 1988
WL 79513, at *2 (N.D. Ill. July 22, 1988) (permitting discovery of reserves
information and rejecting insurer’s contention that reserve information
constituted attorney work product);
• Champion Int’l Corp. v. Liberty Mut. Ins. Co., No. 87 Civ. 1634 (WCC), 1989
WL 299156, at *2 (S.D.N.Y. Oct. 31, 1989) (The insurers “have not shown
that the reserve documents reflect attorney-client privileged
communications or that they were prepared principally to assist in
litigation. Indeed, quite to the contrary, it appears that such documents are
prepared in the ordinary course of the business of the insurers and for
business purposes.”);
• Loyal Order of Moose, Lodge 1392 v. Int’l Fid. Ins. Co., 797 P.2d 622, 628 n.14
(Alaska 1990) (neither attorney-client privilege nor work product doctrine
apply to loss reserves because reserves are “established in the ‘ordinary
course of business’” of the insurer).
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Reserves
Attorney-Client Privilege & Work Product Doctrine
• Insurer Position: If an attorney was involved in setting the reserves or
made a reserve recommendation, insurers contend the reserve
information is privileged and/or work product protected.
• Simon v. G.D. Searle & Co., 816 F.2d 397, 401-02 (8th Cir. 1987) (“individual case
reserve figures reveal the mental impressions, thoughts, and conclusions of an
attorney in evaluating a legal claim” and are protected opinion work product;
however, aggregate reserves figure is discoverable);
• Sundance Cruises, 1992 WL 75097, at *1 (“[T]o the extent reserves are ‘an indication
of potential liability’ by insurers, as argued by plaintiffs, they might be based in large
part upon the opinions of counsel and would, therefore, be protected from
disclosure.”);
• Spirco Envtl., Inc. v. Am. Int’l Specialty Lines Ins. Co., No. 4:05 CV 1437 DDN, 2006 WL
2521618 (E.D. Mo. Aug. 30, 2006) (holding that reserve information was protected
by the work product doctrine);
• Rhone-Poulenc Rorer Inc. v. Home Indem. Co., 139 F.R.D. 609, 614 (E.D. Pa. 1991) (“The
individual case reserve figures reveal the mental impressions, thoughts, and
conclusions of an attorney in evaluating a legal claim. By their very nature they are
prepared in preparation of litigation, and consequently, they are protected from
discovery as opinion work-product.”).
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Reserves
Attorney-Client Privilege & Work Product Doctrine

• Insured Position: Reserves are available to state
regulatory bodies and, therefore, not privileged.
• Cal. Code Regs. tit. 10, § 2319.4 (2008) (“All records of the
reserve method including reserve tests and reports shall be
retained and made available for examiners of the
Commissioner, and copies thereof shall also be furnished to the
Commissioner on request.”);
• Fla. Admin. Code Ann. r. 69O-170.031(4) (2010) (“An actuarial
report or work papers supporting the loss reserve opinion shall
be maintained by the insurer and available to the Office on
request for seven years.”);
• Ill. Admin. Code tit. 50, § 1404.10 (2010) (reserve levels will be
evaluated annually “to such an extent as may be found
necessary to establish the accuracy of the valuation”).
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Reserves
Attorney-Client Privilege & Work Product Doctrine

• Insurer Position: Even if required to disclose to
regulatory bodies, such disclosure does not
constitute waiver of privilege.
• U.S. Real Estate Ltd. P’ship v. Colonial Am. Cas. & Sur. Co., No. 08301ML, 2010 WL 1904271, at *3-5 (D.R.I. May 11, 2010)
(concluding that an insurer’s disclosure of information to the
New Hampshire Department of Insurance did not result in a
waiver of privilege where a statute provided that documents
furnished by an insurer in an insurance department’s
investigation “shall be confidential by law and privileged . . .
[and] shall not be subject to subpoena, and shall not be subject
to discovery or admissible in evidence in any private civil
action”).

16

Reserves
Confidentiality

• Standard
• “The court may, for good cause, issue an order to protect a party or person
from annoyance, embarrassment, oppression, or undue burden or expense,
. . . forbidding the disclosure of discovery . . . . [or] requiring that a trade
secret or other confidential research, development, or commercial
information not be revealed or be revealed only in a specific way . . . .” Fed.
R. Civ. P. 26(c)(1)(A) & (G).
• “‘Good cause’ is established when it is specifically demonstrated that
disclosure will cause a clearly defined and serious injury. Broad allegations
of harm, unsubstantiated by specific examples, however, will not suffice.”
Glenmede Trust Co. v. Thompson, 56 F.3d 476, 483 (3d Cir. 1995); see also
Foltz v. State Farm Mut. Auto. Ins. Co., 331 F.3d 1122, 1130 (9th Cir. 2003);
Anderson v. Cryovac, Inc., 805 F.2d 1, 7 (1st Cir. 1986); Cipollone v. Liggett
Group, Inc., 785 F.2d 1108, 1118–21 (3d Cir. 1986) (holding that “the good
cause analysis, although by no means toothless, is significantly less
stringent than the least restrictive means test.”)
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Reserves
Confidentiality

• Insured: May depend on whether first or third
party claim
– Example: Insured may not want reserve
information disclosed if it aids underlying plaintiffs

• Insurer:
– Often assert that reserve information is proprietary
business information or trade secret
– Often does not want information used against it in
other litigation by other parties
• Scope of Confidentiality Agreement or Protective Oder
likely addresses the ability to use in future litigation
and/or by non-parties
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Reserves
Confidentiality

• Protective Orders and Confidentiality
Agreements
– Can preliminarily mark reserves as “confidential”
– Other party may challenge designation
– If properly considered “confidential”
• Ensure proper treatment;
• Experts and other consultants may need to sign
agreement to be bound;
• Deposition transcripts may need to be marked; and
• Filings may need to be made under seal with
accompanying motion, declaration, and proposed order.
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Reinsurance Information
I.

Relevance
Discoverability and Admissibility

II.

Discoverability
A.

Test Depends on Forum
1.

Typical Test Under State Law

“Reasonably calculated to lead to the discovery of admissible
evidence.”
2.

Revised Fed.R.Civ.P. 26(b)(1)(D)
“[A]ny nonprivileged matter that is relevant to any party’s claim
or defense and proportional to the needs of the case.”
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B.

Reinsurance Agreements

1.

Reinsurance coverage information is generally discoverable under
Fed.R.Civ.P. Rule 26(a)(1)(A)(iv) in lawsuits against insurers
Fed.R.Civ.P. 26(a)(1)(A)(iv) requires the production of -any insurance agreement under which an insurance business may
be liable to satisfy all or part of a possible judgment in the action or
to indemnify or reimburse for payments made to satisfy the
judgment
United States Fire Ins. Co. v. Bunge N. Am., Inc., 244 F.R.D. 638 (D.Kan.
2007)

Nat’l Union Fire Ins. Co. of Pittsburgh v. Continent of Ill. Corp., 116 F.R.D.
78, 83-84 (N.D. Ill. 1987) (Reinsurance agreement discoverable under
Rule 26(a)(1)(A)(iv) regardless of relevance)
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Certain Underwriters at Lloyd's v. Nat'l R.R. Passenger Corp., 2016 WL
2858815, at *16 (E.D.N.Y. May 16, 2016) (“Thus, for Rule 26 purposes,
whether or not a reinsurance agreement creates privity between an
insured and the reinsurer. . . is beside the point; what matters is
whether the reinsurance agreement requires the reinsurer to
‘indemnify or reimburse for payments made to satisfy” a possible
judgment in the action.”).
2.

Some authority disallows discovery of reinsurance agreements where
only relief sought is a declaratory judgment.
F.D.I.C. v. Bryan, No. 1:11-CV-2790, 2012 WL 12835873, *11 (N.D.Ga.
Nov. 28, 2012)
Rhone-Poulene Rorer, Inc. v. Home Indemn. Co., 139 F.R.D. 609, 613
(E.D.Pa. 1991)
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C.

Communications Between Insurer and Reinsurer

1.

Courts split on discoverability of reinsurance placement and claim
information
a.

Discoverable
Fireman’s Fund Ins. Co. v. Great Am. Ins. Co. of N.Y., 284 F.R.D. 132
(S.D.N.Y. 2012) (sought by claimant) (no common interest between
insurer and reinsurer)
Front Royal Ins. Co. v. Gold Players, Inc., 187 F.R.D. 252 (W.D. Va.
1999) (sought by claimant)
Nat'l Union Fire Ins. Co. of Pittsburgh, Pa. v. Cont'l Illinois Corp., 116
F.R.D. 78, 82 (N.D. Ill. 1987) (by insured) (“Insurers' pre-issuance
communications with reinsurers sharing any of the risk under the
Policies may well be relevant to Insurers' claim [against insured] . .
.for rescission of the Policies.”).
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b.

Not Discoverable

Rhone-Poulene Rorer, Inc. v. Home Indemn. Co., 139 F.R.D. 609 (E.D.
Pa. 1991) (sought by insured in dispute over liability insurance).
First Horizon Nat'l Corp. v. Houston Cas. Co., 2016 WL 5869580, at
*13 (W.D. Tenn. Oct. 5, 2016) (sought by insured in dispute over
coverage of E & O policy and claim against insurer for bad-faith
refusal to pay).
Certain Underwriters at Lloyd's, 2016 WL 2858815, at *4 (holding
communications with reinsurer not discoverable where insured
offered no explanation for its alleged need for reinsurer
communications in order to identify policies or policy terms).
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2.

Some Cases Consider the Purpose for Obtaining Insurer/Reinsurer
Communication
a.

Relevance as to meaning of insurance policy
i.

Cases holding communications between insurer and reinsurer
relevant

Rhone-Poulene Rorer, Inc. v. Home Indemn. Co., 139 F.R.D. 609
(E.D. Pa. 1991)
Progressive Cas. Ins. Co. v. F.D.I.C., 2013 WL 5947783 (D.Nev.
Nov. 1, 2013)

Owens-Corning Fiberglas Corp. v. Allstate Ins. Co., 660 N.E.2d
765 (Ohio Com. Pl. 1993)
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ii.

Cases holding communications between insurer and reinsurer
not relevant
Reliance Ins. Co. v. Am. Lintex Corp., 2001 WL 604080 (S.D.N.Y.
2001)
Great Lakes Dredge & Dock Co. v. Commercial Union Assur. Co.,
159 F.R.D. 502, 504 (N.D.Ill.1995) (“[T]he relevance of ‘all
documents' relating to reinsurance is too attenuated to be
discoverable under the relevant evidence standard of Rule
26.”)
Nat'l Union Fire Ins. Co. of Pittsburgh, PA v. Donaldson Co., 2014
WL 2865900, at *5 (D. Minn. June 24, 2014) (acknowledging
“split of authority” on the issue).
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b.

Communications between insurers and reinsurers not relevant as
to valuation of claim
Mirarchi v. Seneca Spec. Ind. Co., 564 Fed. Appx. 652, 655, n. 2 (3rd
Cir. Apr. 29, 2014)

c.

Communications between insurers and reinsurers relevant in late
notice cases
Rhone-Poulenc Rorer, Inc. v. Home Indemn. Co., 1991 WL 237636, at
*3 (E.D. Pa. Nov. 7, 1991) (“[R]einsurance appears to be always
discoverable for purposes of rebutting a defense, particularly of
misrepresentation (as well as non-disclosure), lack of or late notice,
or lost policy[.]”).
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Progressive Cas. Ins. Co. v. F.D.I.C., 2013 WL 5947783, at *10 (D.Nev.
Nov. 1, 2013) (“The court finds that communications with the
reinsurer(s) are relevant and discoverable . . .for various reasons
[including] . . . whether [the insurer] claimed it was prejudiced by
the failure to provide timely notice of the potential claim[.]”).
d.

Communications between insurers and reinsurers relevant as to
rescission for non-disclosure
Sotelo v. Old Republic Life Ins. Co., 2006 WL 2632563 (N.D. Cal.
2006)
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III. Admissibility
A.

Relevance
1.

General Test for Relevance
“Evidence is relevant if: (a) it has any tendency to make a fact more or
less probable than it would be without the evidence; and (b) the fact is
of consequence in determining the action.” Fed. R. Evid. 401.

2.

Relevance of Reinsurance Agreement or Terms
Lyon v. Bankers Life & Cas. Co., 2011 WL 124629, at *18 (D.S.D. Jan. 14,
2011) (“For [plaintiffs] to understand the significance of
[insurer/reinsurer] communications, the reinsurance agreements may
be needed and are thus relevant.”)
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Great Lakes Dredge And Dock Co. v. Commercial Union Assurance Co., 159
F.R.D. 502, 504 n.1 (N.D. Ill. 1995) (“Reinsurance Agreements, which at
best reflect an undisclosed unilateral intention, are irrelevant to
determining the intent of the parties to the primary insurance contract.
Thus, they would be non-discoverable even were a finding of ambiguity
made.”).

3.

Relevance of Communications Between Cedants and Reinsurers
US Bank Nat. Ass'n v. PHL Variable Ins. Co., 2012 WL 5395249, at *3
(S.D.N.Y. Nov. 5, 2012) (“[C]ommunications by PHL with reinsurers
about cost of insurance increases [] will have some relevance, even if
they will be less critical than communications about the . . . policies at
issue in this case.”).
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Medmarc Cas. Ins. Co. v. Arrow Int'l, Inc., 2002 WL 1870452, at *3–4
(E.D.Pa. July 29, 2002) (“[C]ourts appear [more willing] to permit
discovery of communications between cedents and their reinsurers ...
for []purposes, such as defending against an insurer's effort to rescind a
policy; to deny claims for late notice; to reconstruct a lost policy; or as
extrinsic evidence of an ambiguous policy provision.”).
A.

Excludable for Prejudice
1.

Test
Rule 403 authorizes the exclusion of relevant evidence when “its
probative value is substantially outweighed by a danger of one or more
of the following: unfair prejudice, confusing the issues, misleading the
jury, undue delay, wasting time, or needlessly presenting cumulative
evidence.” United States v. Ulbricht, 79 F. Supp. 3d 466, 480 (S.D.N.Y.
2015).
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2. Cases Excluding Evidence For Prejudice or Undue Burden
Intl. Surplus Lines Ins. Co. v. Fireman's Fund Ins. Co., 998 F.2d 504, 508
(7th Cir.1993) (upholding exclusion of reinsurer's position in earlier
litigation because evidence would confuse and mislead jury).
First Horizon Nat'l Corp. v. Houston Cas. Co., 2016 WL 5869580, at *8
(W.D. Tenn. Oct. 5, 2016) (“[P]ermitting the Plaintiffs to conduct ‘other
claims’ discovery would indeed result in a fishing expedition, with little
or no relevance to the Plaintiffs' breach of contract or bad faith claim
and with significant and disproportionate burden to the [insurers].”).
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IV. Confidentiality
A.

Protective Order

B.

“Sunshine” Judges

C.

Form

D.

1.

Order vs. Agreement

2.

“Attorney’s Eyes Only”

3.

Acknowledgements

4.

Liquidated Damages

Open Records Issues
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V.

Documents Protected by the Attorney Client Privilege or as Prepared in
Anticipation of Litigation or for Trial
A.

Analytical Framework
1.

2.

If Attorney-Client Privileged,
a.

Does “Common Interest” Require Disclosure?

b.

Does “At Issue” Waiver Apply?

c.

Has Privilege Been Waived Via Disclosure?

d.

What is the Effect of Bad Faith Allegations?

If Attorney-Client Privilege Inapplicable, Does Rule 26 Protection apply?
Claim Investigation Versus Anticipation of Litigation
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3.

If Rule 26 Protection Applicable,
a.

Has it Been Waived?
i.

Does “Common Interest” Require Disclosure?

ii.

Does “At Issue” Waiver Apply?

iii.

Has Protection Been Waived Via Disclosure?

b.

Has Bad Faith Been Alleged?

c.

Has Party Requesting Information Shown “Substantial Need”?

d.

If “Substantial Need” Shown,
i.

Are the Materials “Opinion Work Product”?

ii.

Does Applicable Law Protect Opinion Work Product When Bad
Faith Alleged?
35

B.

Variables for Consideration
1.

Applicable Law
a.

Attorney-Client Privilege Governed By State Law In Most Insurance
and Reinsurance Cases

b.

Rule 26 Protection Governed by Federal Law in Federal Court

2.

Arbitration Considerations

3.

Availability of Review

4.

If Protection Waived, Extent of Waiver

5.

Adverse Inferences From Invocation of Privilege
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C.

Attorney-Client Privilege
1.

2.

Elements for Privilege to Attach
a.

The relation of attorney and client existed at the time the
communication was made,

b.

The communication was made in confidence,

c.

The communication relates to a matter about which the attorney is
being professionally consulted,

d.

The communication was made in the course of giving or seeking
legal advice for a proper purpose although litigation need not be
contemplated, and

e.

The client has not waived the privilege.

Facts Not Protected
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D.

Materials Prepared in Anticipation of Litigation or for Trial
1.

Federal Rule of Civil Procedure 26(b)(3)
Documents and Tangible Things. Ordinarily, a party may not discover
documents and tangible things that are prepared in anticipation of
litigation or for trial by or for another party or its representative
(including the other party’s attorney, consultant, surety, indemnitor,
insurer, or agent). But, subject to Rule 26(b)(4), those materials may be
discovered if:
a.

They are otherwise discoverable under Rule 26(b)(1); and
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b.

The party shows that it has substantial need for the materials to
prepare its case and cannot, without undue hardship, obtain their
substantial equivalent by other means.
“Substantial need” is an exception to Rule 26(b)(3) protection, not
to attorney-client privilege protection. See Admiral Ins. Co. v. U.S.
District Court, 881 F.2d 1486 (9th Cir. 1989).

2.

Opinion Work Product
Protection Against Disclosure. If the court orders discovery of those
materials, it must protect against disclosure of the mental
impressions, conclusions, opinions, or legal theories of a party’s
attorney or other representative concerning the litigation.
Fed.R.Civ.P. 26(b)(3)(C).
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E.

Exceptions to Privilege

1.

Crime/Fraud Exception

2.

“At Issue” Waiver

3.

Waiver by Disclosure
a.

Disclosure to Governmental Agency Generally Waives Privilege
In re Qwest Communs. Int’l Inc., 450 F.3d 1179 (10th Cir. 2006)
McKesson Corp. v. Green, 610 S.E.2d 54 (Ga. 2005) (confidentiality
agreement irrelevant)
Contra: Diversified Indus. Inc. v. Meredith, 572 F.2d 596 (8th Cir.
1977) (en banc)

b.

Disclosure in Compliance with Court Order Generally Does not
Waive Privilege
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Quantum Sys. Integrators, Inc. v. Sprint Nextel Corp., 338 F. App’x
329, 334 n. 1 (4th Cir. 2009) (holding that party did not waive
privilege of matters covered during court-ordered deposition of
attorney because party “did not elect to present its counsel as a
witness”)
Hamilton Cnty. Ohio v. Hotels.com, L.P., No. 3:11 CV 15, 2011 U.S. WL
3289274, at *10 (D. Ohio July 29, 2011) (explaining that
memoranda ordered produced “in compliance with a Georgia state
court’s order” is “not a voluntary disclosure which resulted in a
waiver of the privilege”)
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Int’l Union of Operating Eng’rs., Local No. 132, Health & Welfare
Fund v. Philip Morris, No. 3:97-0708, 1999 WL 33659387, *5 (S.D.
W. Va. June 28, 1999) (“[T]he involuntary or compelled production
of privileged or protected documents does not waive otherwise
applicable claims of privilege or protection so long as the privilege
holder objects and take reasonable steps to protect its claims of
privilege and protection.”)
Leonen v. Johns-Manville, 135 F.R.D. 94, 99 n.3 (D.N.J. 1990) (finding
that Illinois court order compelling production does not vitiate
privilege for subsequent New Jersey proceeding)
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Gov’t Guarantee Fund of Republic of Finland v. Hyatt Corp., 182
F.R.D. 182, 187 (D.V.I. 1998) (holding that “[t]he attorney client
privilege is not destroyed by disclosure of protected information to
an outside party which is done only under the compulsion of a
court order[,]” and that “production of privileged materials in one
action pursuant to a court order does not constitute waiver of
privilege for other lawsuits.”)
IV. Common Interest/Joint Defense
A.

Shield: Exception to Waiver through Disclosure

B.

Sword: Allows
Certain
Persons
Privileged Information

or

Entities

Access

to
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B.

Courts Split on Whether Common Interest Applicable Where Cedant Relays
Attorney Advice to Reinsurers
1.

Cases Holding that Disclosure Waives the Privilege
Progressive Cas. Ins. Co. v. F.D.I.C., 302 F.R.D. 497, 502 (N.D. Iowa), aff'd,
49 F. Supp. 3d 545 (N.D. Iowa 2014) (“Progressive waived any
applicable attorney-client privilege when it distributed the
communications to its reinsurers and broker.”).
Bancinsure, Inc. v. McCaffree et al, 2013 WL 5769918, at *7 (D. Kan. Oct.
24, 2013)(concluding insurer “waived its claims of privilege and work
product protection with respect to the documents it shared with its
reinsurer.”).
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2.

Cases Holding Disclosure to Reinsurer Does Not Waive Privilege

Lipton v. Superior Court, 56 Cal. Rptr. 2d 341, 351-352 (Cal. App. 2
Dist. 1996)
Progressive Cas. Ins. Co. v. F.D.I.C., 2013 WL 5947783 (D.Nev. Nov. 1,
2013)
Asbestos Trust v. Transp. Ins. Co., 2011 WL 4501375, at *14 (N.D. Ill.
Sept. 28, 2011) (sharing work product or legal advice with
reinsurer does not constitute waiver of privilege due to common
interest).
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3.

Disclosure to Reinsurance Intermediary for Conveyance to Reinsurer
Does Not Waive Work Product Protection
Minnesota School Bds. Ass’n v. Employers Ins. Co. of Wausau, 183
F.R.D. 627 (N.D. Ill. 1999)
Great Am. Surplus Lines Ins. Co. v. Ace Oil Co., 120 F.R.D. 533 (E.D.
Cal. 1988) (Insurance agent's disclosing documents to reinsurer
was reasonably necessary and, therefore, agent did not waive
attorney-client privilege with respect to documents by such
disclosure).

D.

Issues Involving First Party Coverage
1.

Communications Prior to Denial of Coverage
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a.

Documents prepared before denial of coverage generally deemed
not prepared in anticipation of litigation. An insurer typically is
deemed to investigate a claim in the ordinary course of its business
Elec. Power Sys. Int'l, Inc. v. Zurich Am. Ins. Co., 2016 WL 3997069, at
*3 (E.D. Mo. July 26, 2016) (“An insurer's decision to decline
coverage is usually the point at which the ordinary course of
business ends and the anticipation of litigation begins.”).
Barnard Pipeline, Inc. v. Travelers Prop. Cas. Ins. Co. of Am., 2014 WL
1576543 (D. Mont. Apr. 17, 2014).
1550 Brickell Associates v. QBE Ins. Co., 597 F. Supp. 2d 1334 (S.D.
Fla. 2009).
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b.

Attorney-client privilege inapplicable where the attorney is
adjusting the claim or is deciding whether to allow the claim, rather
than giving advice
Cedell v. Farmers Ins. Co. of Washington, 295 P.3d 239 (Wash. 2013)
(presumption of no privilege in first-party bad faith cases)

General test for protection is whether analysis would be
undertaken in the absence of threatened litigation
Gallegos v. Safeco Ins. Co. of Am., 2015 WL 1009247, at *2 (D. Colo.
Mar. 4, 2015) (“Documents prepared in the ordinary course of
business, [] are not protected as work product unless the
proponent of the protection demonstrates that the documents
would not have been created ‘but for’ the prospect of litigation.”).
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c.

Even if Prepared in Anticipation of Litigation, “Substantial Need”
Presumed in Bad Faith Cases
Holmgren v. State Farm Mut. Auto Ins. Co., 976 F.2d 573, 579 (9th
Cir. 1992) (opinion work product discoverable)
Ivy Hotel San Diego, LLC v. Houston Cas. Co., 2011 WL 4914941 (S.D.
Cal., Oct. 17, 2011) (“compelling need” shown for opinion work
product since information was in the exclusive control of the
insurer and insured has “no other way to provide reasons [the
insurer] denied [the “claim”])
Hilborn v. Metro. Group Property and Cas. Ins. Co., 2013 WL
6055215 (D. Idaho, Nov. 15, 2013)
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United States Liab. Ins. Co. v. Glob. Acquisitions, LLC, 2016 WL
2594067, at *2 (E.D. Mo. May 5, 2016).
Cf., Borgia v. State Farm Mut. Auto. Ins. Co., 2014 WL 4375643, at *5
(declining to compel an insurer to disclose work product because
“depositions of [the insurer's] claims personnel remain[ed] a viable
means of obtaining at least some of the information” the plaintiffs
sought);
Certain Underwriters at Lloyd's v. Nat'l R.R. Passenger Corp., 2016
WL 2858815, at *7 (E.D.N.Y. May 16, 2016) (ordering documents
produced that insurers failed to show by “specific, competent
evidence that the challenged documents were not created in the
ordinary course of business.).
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d.

Cases split on whether attorney’s advice to insurer on whether to
deny claim is privileged
Cases holding advice protected
Barnard Pipeline, Inc. v. Travelers Prop. Cas. Ins. Co. of Am., 2014 WL
1576543 (D. Mont. Apr. 17, 2014)
Genovese v. Provident Life and Acc. Ins. Co., 74 So.3d 1064 (Fla.
2011)
Safeguard Lighting Sys. Inc. v. N. Am. Spec. Ins. Co., 2004 WL
3037947 (E.D. Pa. 2004)

In re Texas Farmers Ins. Exch., 990 S.W.2d 337 (Tex. App. 1999)
(but facts not protected)
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Bertelsen v. Allstate Ins. Co., 796 N.W.2d 685 (S.D. 2011)
Martin v. Am. Bankers Life Assur. Co. of Fla., 184 F.R.D. 263 (D.V.I.
1998) (Privilege upheld where bad faith test was objective one)
Hartford Fin. Svcs. Group, Inc. v. Lake County Park & Recreation Bd.,
717 N.E.2d 1232 (Ind. App. 1999)

Lagestee-Mulder, Inc. v. Consolidated Ins. Co., 2010 WL 4781461 at
*1 (N.D.Ill. Nov. 17, 2010) (general rule under Illinois law is that
“communications between an insurer and its coverage counsel are
privileged”; the lawyer sheds his lawyer role only when he actually
makes the final coverage decision)
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Cases Holding Advice Not Protected
DeMarco v. Allstate Ins. Co., 2014 WL 1327846 (Ohio App. Mar. 13,
2014)
Allstate Indemn. Co. v. Ruiz, 899 So.2d 1121 (Fla. 2005) (Insurer’s
claims file and underlying coverage litigation file must be produced
in subsequent bad faith action)
Nat’l Union Fire Ins. Co. of Pitts. v. Trans Canada Energy U.S.A., Inc.,
119 A.D.3d 492, 492 (N.Y.A.D. 2014) (coverage opinion part of
ordinary course of investigation)
Country Life Ins. Co. v. St. Paul Surplus Lines, Inc., 2005 WL 3690565
(C.D. Ill. Jan. 31, 2005) (attorney that advises insurer whether the
facts of an insured’s loss fit within the terms of an insurance policy
is merely acting as a claim adjuster)
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Gronik v. Balthasar, 2013 WL 5376025 (E.D. Wis. Sept. 24, 2013)
(insured may obtain privileged documents to show subjective bad
faith if it shows that coverage not fairly debatable)
Boone v. Vanliner Ins. Co., 744 N.E.2d 154 (Ohio 2001)
e.

Cases Holding that Only Opinion Attorney Work Product is
Protected
Cedell Farmers Ins. Co. of Washington, 295 P.3d 239 (Wash. 2013)
Insurer may show that attorney was retained, not to investigate or
evaluate claim, but to advise insurer of liability. Cedell, 295 P.3d at
698-699. If shown, the Court should conduct an in camera review
and redact mental impressions, unless those impressions are
directly at issue.
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Washington applies “quasi-fiduciary duty” for insurers in first
party cases
See also Hilborn v. Metro. Group Prop. and Cas. Co., 2013 WL
6055215, at *2-3 (D. Idaho Nov. 15, 2013) (Applying Cedell based
on quasi-fiduciary duty analysis)
2.

Communications After Denial of Coverage
Rule 26 Protection Attaches Where Communication Sent After First
Party Claim Denied
In re Texas Farmers Ins. Exch., 990 S.W.2d 337 (Tex App. 1999)

Cozort v. State Farm Mut. Auto. Ins. Co., 233 F.R.D. 674 (M.D. Fla.
2005)
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E.

Disclosures Sought by Insureds, their Assignees, or Insurers
1.

Common Interest Principles
a.

Common Interest Where State Law Recognizes a Tripartite
Relationship When Defense Counsel is Appointed or Paid by the
Insurer

Vicor Corp. v. Vigilant Ins. Co., 674 F.3d 1 (1st Cir. 2012) (common
interest allowed insurer to obtain insured’s counsel’s
communication to insured where insurer paid defense costs
incurred by counsel selected by the insurer)
Nationwide Mut. Ins. Co. v. Bourlon, 617 S.E.2d 40 (N.C. App. 2005)
Woodruff v. Am. Fam. Mut. Ins. Co., 291 F.R.D. 239 (S.D. Ind. 2013)
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i.

Shield

No Waiver by Disclosure Among Insurer, Insured and Counsel
Insurer may invoke attorney-client and work product
protection against claimant to protect communications with
appointed defense counsel in direct action involving bad faith
claims handling.
State, ex rel., U.S. Fidel. And Guaranty Co. v. Montana Second,
Jud. Dist., 783 P.2d 911 (Mont. 1989)
ii.

Sword
Insurer and insured cannot claim privilege against the other
Vicor, 674 F.3d at 19-20; Nationwide Mut. Fire Ins. Co. v.
Bourlon, 617 S.E.2d 40 (N.C. App. 2005)
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iii. If common interest applies to shield documents, it also allows
insurer and insured access to them.
Vicor, 674 F.3d at 19
b.

Courts split on whether insured has common interest access to
communications and documents beyond those regarding
underlying claim
i.

Cases holding the common interest limited to underlying claim
Illinois Emcasco Ins. Co. v. Nationwide Mut. Ins. Co., 913
N.E.2d 1102 (Ill. App. 2009) (communications with
coverage counsel not subject to common interest
protection but court must conduct in camera inspection)
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Eureka Inv. Corp. v. Chicago Title Ins. Co., 530 F. Supp.
1110 (D.C. Cir. 1982) (insurer not entitled to appointed
counsel’s coverage advice to insurer, notwithstanding that
such counsel was appointed and paid by the insurer)
Nationwide Mut. Fire Ins. Co. v. Bourlon, 617 S.E.2d 40
(N.C. App. 2005) (attorney’s coverage advice to insured
not within common interest rule)
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ii.

Cases holding that common interest goes beyond underlying
claim
Western States Ins. Co. v. O’Hara, 828 N.E.2d 842 (Ill. App.
2005) (insurer must produce all communications with
coverage counsel)

West Side Salvage, Inc. v. RSUI Indemn. Co., 2013 WL
6169927, at *2-3 (S.D.Ill. Nov. 25, 2013) (insured entitled
to coverage advice that appointed defense counsel
provided to insurer)
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c.

Attorney’s pre-denial advice to the insurer regarding coverage
protected by attorney-client privilege, regardless of allegations of
bad faith
State, ex rel., Montpelier U.S. Ins. Co. v. Bloom, 757 S.E.2d 788 (W.Va.
Apr. 10, 2014)

Insurer’s in house counsel’s advice to insurer regarding acceptance
or rejection of demand within policy limits not discoverable in
subsequent bad faith litigation
Camacho v. Nationwide Mut. Ins. Co., 287 F.R.D. 688 (N.D. Ga. 2012)

Nationwide Mut. Fire Ins. Co. v. Bourlon, 617 S.E.2d 40 (N.C. App.
2005)
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2.

Courts Split on Whether Common Interest Applicable where Insurer
Reserves Rights
a.

Common interest applicable even where insurer reserves rights
Compare Vicor, 674 F.3d at 19-20, with Rockwell Int’l Corp. v.
Superior Court, 32 Cal. Rptr.2d 153 (Cal. App. 1994) (no common
interest where insured defends under reservation of rights)

3.

No Common Interest Where Coverage Denied or No Decision Made
Metropolitan Life Ins. Co. v. Aetna Cas. and Sur. Co., 730 A.2d 51
(Conn. 1999) (insurer not entitled to file of defense counsel in
underlying litigation)
Northwood Nursing & Convalescent Home, Inc. v. Continental Ins. Co.,
161 F.R.D. 293 (E.D.Pa. 1995)
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Milinazzo v. State Farm Ins. Co., 247 F.R.D. 691 (S.D.Fla. 2007)
But see Independent Petrochemical Corp. v. Aetna Cas. and Sur. Co.,
654 F.Supp. 1334 (D.D.C. 1986) (insurer entitled to insured’s
communications with counsel regarding underlying claim in later
coverage lawsuit)

4.

Work Product Issues
a.

In Third Party Insurance, all Documents Likely Prepared in
Anticipation of Litigation
Underwriters Ins. Co. v. Atlanta Gas Light Co., 248 F.R.D. 663
(N.D.Ga. 2008)
But substantial need likely when coverage established and
only bad faith claim remains
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Underwriters Ins. Co. v. Atlanta Gas Light Co., 248 F.R.D. 663 (N.D.Ga.
2008); Holmgren v. State Farm Mut. Auto. Ins. Co., 976 F.2d 573, 576
(9th Cir. 1992); Allied World Assur. Co. v. Lincoln Gen. Ins. Co., 280
F.R.D. 197 (M.P. Pa. 2012) (excess insurer sued for bad faith failure
to settle within policy limits entitled to primary insurer’s file)
b.

Mental Impressions
i.

Discoverable in Bad Faith Cases
Holmgren v. State Farm Mut. Auto Ins. Co., 976 F.2d 573, 577
(9th Cir. 1992)

ii.

Not Discoverable in Bad Faith Cases
Atlanta Gas, 248 F.R.D. at 669-670
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V.

Appeals from Order to Produce Privileged Information
A.

Appellate Review of Trial Court Decision to Produce
1.

Not Directly Appealable in Federal Court

Mohawk Indus. v. Carpenter, 558 U.S. 100 (2009)
2.

Discretionary Appeal Potentially Available

28 U.S.C. § 1292(b)
“The preconditions for § 1292(b) review—a controlling question of law, the prompt
resolution of which may materially advance the ultimate termination of the
litigation—are most likely to be satisfied when a privilege ruling involves a new
legal question or is of special consequence, and district courts should not hesitate
to certify an interlocutory appeal in such cases.” (Internal quotation marks
omitted).
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3.

Mandamus Sometimes Available
Mohawk Indus., 558 U.S. at 111
“[I]n extraordinary circumstances — i.e., when a disclosure order
amount[s] to a judicial usurpation of power or a clear abuse of
discretion, or otherwise works a manifest injustice — a party may
petition the court of appeals for a writ of mandamus.” (Internal
quotation marks omitted.)
In re Shelbyzyme LLC, 2013 WL 6501613 (Fed. Cir. Dec. 12, 2013)
(mandamus available only in “extraordinary
circumstances”
where petitioner shows “a judicial usurpation of power [,] a clear abuse
of discretion or otherwise . . . a manifest injustice.”)
In re Qwest Communs. Intl’l. Inc., 450 F.3d 1179 (10th Cir. 2006)
(mandamus granted where disclosure would trigger production in
parallel litigation)
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Admiral Ins. Co. v. District Court, 881 F.2d 1486 (9th Cir. 1989)
(mandamus granted where trial court ruled that need trumped
privilege)
4.

Defiance and Sanctions; Contempt
Mohawk Indus., 558 U.S. at 111
“Another long-recognized option is for a party to defy a disclosure order
and incur court-imposed sanctions. District courts have a range of
sanctions from which to choose, including directing that the matters
embraced in the order or other designated facts be taken as established
for purposes of the action, prohibiting the disobedient party from
supporting or opposing designated claims or defenses, or striking
pleadings in whole or in part. Such sanctions allow a party to obtain
post judgment review without having to reveal its privileged
information.
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Alternatively, when the circumstances warrant it, a district court may
hold a noncomplying party in contempt. The party can then appeal
directly from that ruling, at least when the contempt citation can be
characterized as a criminal punishment.” (Citations and internal
quotation marks omitted).
5.

State Courts Mixed on Availability of Immediate Review

Isom v. Bank of Am., 628 S.E.2d 458 (N.C. App . 2006) (immediate review
available)
Commonwealth v. Harris, 32 A.3d 243 (Pa. 2011) (same)
In re Farmers Ins. Exch., 990 S.W.2d 337 (Tex. App. 1999) (mandamus
available)
Contra: Expedia, Inc. v. City of Columbus, 699 S.E.2d 600 (Ga. App. 2010)
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B.

Court Review of Arbitrator Decision to Produce Privileged Information Not
Immediately Reviewable
Weiser v. Friedman, No. 398CV2483 PCD, 2002 WL 32173530 (D.Conn.
Feb. 15, 2002)
Tenet Healthcare Corp. v. Maharaj, 859 So.2d 1209 (Fla. 4th Dist. App.
2003)(applying Florida Arbitration Act)
Contra: Odfjell ASA v. Celanese AG, 380 F.Supp.2d 297 (S.D. N.Y. 2005)

C.

Standard of Review
1.

Highly deferential review of court order to produce, particularly as to
findings of fact as to elements of privilege and waiver. Shelbyzyme, 2013
WL 6501613 (appellate court will not disturb district court’s factual
findings regarding privilege)

2.

Review of arbitration decision probably would need to show corruption,
breach of duty or conflict of interest
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VII. Adverse Inferences from Invoking Attorney-Client Privilege
A.

Generally No Adverse Inference
Knorr-Bremse Systeme Fuer Nutzfahrzeuge GmbH v. Dana Corp., 383 F.3d
1337, 1345 (C.A.Fed. 2004) (applying federal law)
Rowe v. Liberty Mut. Group, Inc., No. 11-cv-366, 2013 WL 6384805 (D.N.H
Dec. 6, 2013)
Metzger v. Silverman, 133 Cal. Rptr. 355 (Cal. Super. 1976) (no adverse
inference from invocation of attorney-client privilege)
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B.

Important State Law Exceptions
See Ramirez v. Willow Ridge Country Club, Inc., 922 N.Y.S.2d 343 (App. Div.
2011) (adverse inference allowed in civil case from refusal to waive
attorney-client privilege)
Eldridge v. Provident Companies, Inc., 2001 WL 262937 (Mass. Super. Mar.
13, 2001) (counsel may comment on invocation of privilege in civil case)

71

Disclaimer
The materials and information presented and contained within this document are
provided by MMM as general information only and is not, and are not, intended to
constitute legal advice.
Any opinions expressed within this document are solely the opinion of the individual
author(s) and may not reflect the opinions of MMM, its individual attorneys, personnel
or the opinions of MMM clients.
The materials and information are for the sole use of the recipient and should not be
distributed or repurposed without the approval of the individual author(s) and
Morris, Manning & Martin, LLP.
This document is Copyright ©2016 Morris, Manning & Martin, LLP.
reserved worldwide.
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Why do Policyholders ask to see “Other
Claims” Files?
Demonstrate that Insurer has a “pattern and
practice” of poor claims handling.
Establish that the Insurer has acted in an
inconsistent manner in resolving similar
claims.
Show that identical language has been
afforded various interpretations by the insurer.
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Why do Insurers Object to Producing
“Other Claims” Files?
Not Relevant
Differences between the “other claim” and
current claim
Policy language is not ambiguous so extrinsic
evidence is not necessary
Burden
Attorney client privilege/work product
Confidential/business information

74

Courts allowing Discovery for
“Other Claims” Files
• Southard v. State Farm Fire and Cas. Co., 2012 WL 2191651
(S.D.Ga)
“While the question is reasonably close, the ruling must tilt in favor of
the Southards. ‘[S]howing that a matter is not relevant during the early
stages of a lawsuit is a difficult task because almost everything is
relevant in the discovery process.’” (citation omitted)

• Parkdale America, LLC v. Travelers Cas. and Sur. Co. of America,
Inc., 2007 WL 3237720 (W.D.N.C.)
“[E]vidence of the Defendant’s practices concerning and its treatment
of similar claims, if any, could be relevant and material to the Plaintiffs’
bad faith and/or unfair and deceptive trade practices claims.”
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Courts allowing limited Discovery for
“Other Claims” Files
• Nestle Foods Corp. v. Aetna Cas. and Sur. Co., 135 F.R.D. 101 (D.N.J.
1990)
– “[T]he information is relevant for purposes of discovery since it may show
that identical language has been afforded various interpretations by the
insurer . . . But, the Court further finds that defendants do have a genuine
argument for burdensomeness.”
– Therefore, the Court will limit “the number of other insureds’ files to be
produced” to include the ten earliest and ten most recent files.

• Independent Petrochemical Corp. v. Aetna Cas. & Sur. Co., 1987 WL
8512 (D.D.C.)
Plaintiff’s request for other claims files should be “limited to dioxin-related
other-policyholder information for the period from 1979 through 1983.”
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Recent Court rejecting Discovery for
“Other Claims” Files
•

First Horizon National Corporation v. Houston Casualty
Company, 2016 WL 5869580 (W.D.Tenn. October 5,
2016)

–

–

–

“[I]n interpreting contracts, the intention of the parties is to be gleaned
from the four corners of the contract, and the contract’s terms are to be
given their ‘ordinary meaning’ in the absence of any ambiguity.” (citations
omitted)
“Even though discovery of extrinsic evidence is not necessarily barred at
this stage of the proceedings, the question remains whether the materials
requested by the Plaintiffs would aid in the interpretation of the instant
policy.”
“Under these circumstances, permitting the Plaintiffs to conduct ‘other
claims’ discovery would indeed result in a fishing expedition, with little
or no relevance to the Plaintiffs’ breach of contract or bad faith claim and
with significant and disproportionate burden to the Defendants and the
increased potential for further discovery disputes. Therefore, the
Plaintiffs’ motion to compel discovery of other similar insurance claims is
denied.” (emphasis added)
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Courts rejecting Discovery for
“Other Claims” Files on Relevance Grounds
• Marook v. State Farm Mut. Auto. Ins. Co., 259 F.R.D. 388 (N.D.
Iowa 2009)
“The Court believes that the extensive discovery requested by Marook
regarding the earlier State Farm cases has little or no relevance to the issues
presented in this case. . . . Not only are the facts in the earlier cases
distinguishable from those in the instant action, the cases were determined
under the law which existed at that time.”

• Fidelity and Deposit Co. of Maryland v. McCulloch, 168 F.R.D. 516
(E.D. Pa. 1996)
“Allowing discovery of other actions which concerned completely different facts
and circumstances would ‘run counter to the important but often neglected
Rule 1 of the Federal Rules of Civil Procedure which requires that all rules shall
be construed and administered to secure the just, speedy, and inexpensive
determination of every action.’” (citation omitted.)
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Courts rejecting Discovery for
“Other Claims” Files on Relevance Grounds
• Taco, Inc. v. Federal Ins. Co., 2007 WL 4269810 (D.R.I.)
Documents regarding the claims of other insureds held not relevant.

• Plastic Research and Development Corp. v. Houston Cas. Co.,
2006 WL 2523450 (W.D. Ark.)
– “Whether coverage was denied properly in this case depends upon the
application of the policy language to those facts - not the application of the
same or similar policy language to different facts in a different case
involving another insured.”
– “Plaintiffs have not shown that HCC’s past coverage decisions regarding the
application of Exclusion P to other claims is relevant to a claim or defense in
this action.”
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Courts rejecting Discovery for “Other Claims”
Files on Confidentiality Grounds
• Penford Corp. v. National Union Fire Ins. Co. of Pittsburgh,
PA, 265 F.R.D. 430 (N.D. Iowa 2009)
“[T]he Court believes that Defendants raise legitimate privacy concerns. . .
. Compliance with this request would require Defendants’ disclosure of
confidential information pertaining to companies with no interest in this
lawsuit. . . . The protective order agreed to by the parties does not
adequately address the legitimate concerns of third-parties regarding the
release of confidential business information. Penford’s suggestion that
Defendants redact those parts which their other policyholders may find
confidential does not adequately address the issue either. The potential
harm occasioned by discovery’ of these documents outweighs the
marginal relevance of the information, if any.” (citation omitted).
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Courts rejecting Discovery for “Other
Claims” Files on Privilege Grounds
• Retail Ventures, Inc. v. National Union Fire Ins. Co. of
Pittsburgh, PA, 2007 WL 3376831 (S.D. Ohio)
“[P]roduction of files of other insureds . . . may present ‘problems inherent
in the involuntary production of documents in which non-parties may
hold valid privileges.” Leksi, Inc. v. Federal Ins. Co., 129 F.R.D. 99, 106 n. 3.
“For all of these reasons, this Court concludes that the requested
information is not reasonably calculated to lead to the discovery of
admissible evidence, see Fed. R. Civ. P. 26(b)(1), and that the burden and
expense of responding to this extensive discovery request outweighs its
likely benefit. See Fed. R. Civ. P. 26(b)(1), (2)(C)(i),(iii).”
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Courts rejecting Discovery for “Other
Claims” Files as Burdensome
• Marook v. State Farm Mut. Auto. Ins., 259 F.R.D. 388 (N.D. Iowa
2009)
“[T]he Court is convinced that production of the requested information
would be overly burdensome. It is highly unlikely that any of State Farm’s
employees who handled the Van Hulle claim in 1965 remain with the
company today. Identifying and locating those employees, the agents, the
agents’ employees, counsel, and parties would be an extraordinary
undertaking. Determining the addresses, phone numbers, and other
information sought by Marook would also be very difficult.”

• Taco, Inc. v. Federal Ins. Co., 2007 WL 4269810 (D.R.I.)
“[I]t would be a ‘gargantuan task’ to identify [other claims involving
exclusion at issue] since its claims data base is not searchable by policy
exclusion.”
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Courts allowing Discovery for
“Other Claims” Files to Prove Bad Faith
• Poneris v. Pennsylvania Life Ins. Co., 2007 WL
3047232 (S.D. Ohio)
• Paolo v. Amco Ins. Co., 2003 WL 24027877
(N.D. California)
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Courts rejecting Discovery for
“Other Claims” Files to Prove Bad Faith
• Adams v. Allstate Ins. Co., 189 F.R.D. 331 (1999).
“Past claims by other insureds are not relevant to the
present bad faith action before the court.”

• First Horizon National Corporation v. Houston
Casualty Company, 2016 WL 5869580 (W.D.TN
October 5, 2016).
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Ms. Cohen focuses her practice on insurance and
reinsurance arbitration and litigation. She
represents both cedents and reinsurers in a variety
of matters, including comprehensive general
liability, excess and umbrella liability, workers’
compensation, asbestos, environmental and
property/casualty insurance. These matters
include misrepresentations in connection with the
placement of reinsurance, disputes as to the
coverage provided by treaties and policies,
standards of accountability of cedents as fronting
companies, standards of conduct applicable to
ceding companies in their dealings with reinsurers,
and disputes involving program managers.
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Hassett is a frequent speaker on insurance and
reinsurance matters and has served on the faculty
at training seminars for reinsurance arbitrators
organized by ARIAS-US.
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