Presenting a live 90-minute webinar with interactive Q&A

Deposing Truck Drivers and Trucking Company
Representatives in Injury Cases
Questioning Deponents, Using Demonstrative Exhibits, Raising and Defending Objections,
Dealing With Difficult Deponents, and More
TUESDAY, SEPTEMBER 8, 2020
1pm Eastern

|

12pm Central | 11am Mountain

|

10am Pacific

Today’s faculty features:
J.J. Burns, Esq., Partner, Dollar Burns & Becker, Kansas City, MO
Steven M. Gursten, Attorney, Michigan Auto Law, Farmington Hills, MI
Timothy M. Whiting, Founding & Managing Partner, Whiting Law Group, Chicago, IL

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

[Date]
Federal Motor Carrier Safety Administration
Attn: FOIA, Team MC-MMI
400 7th Street, S.W.
Washington, DC 20590
RE:

TIME SENSITIVE FREEDOM OF INFORMATION REQUEST
Company – [Name of Trucking Company]
DOT No. – [Trucking Company DOT Number]

Dear Sir/Madam:
My name is ________ and I work with __________, a law firm in Chicago, Illinois. Please accept this
letter as an official Freedom of Information Act request pursuant to 5 U.S.C. § 552 and 29 C.F.R. § 1610.7.
Specifically I am seeking the release of the following records for the last five (5) years:
(1)
(2)
(3)
(4)
(5)
(6)

(7)

(8)
(9)

(10)
(11)

(12)
(13)
(14)

A copy of all non-privileged records regarding the above referenced motor carrier, including, without
limitation, the company safety profile;
All licenses and permits granted to the subject motor carrier;
All records related to compliance reviews and/or safety audits, including all inspection reports and out
of service orders;
Each citation and disposition for the subject motor carrier;
all records relating to each intervention and disciplinary actions including all fines and other
disciplinary sanctions attributed to each action;
All records relating to policies of insurance (including self-insurance), surety bonds, endorsements or
other financial responsibility pursuant to 49 CFR 387.7 for the subject motor carrier including, but
not limited to forms: MCS 82, MCS 90, MCS-150, MCS 150(B), OP1, OP1(FF), OP1(MX), OP1(P)
and OP12;
All records relating the subject motor carrier [MOTOR CARRIER NAME] and commercial truck
driver [TRUCK DRIVER NAME] born [DOB] who operated under [STATE] Commercial Driver’s
License number [CDL #].
All filings by the subject motor carrier [MOTOR CARRIER NAME] in an effort to correct any
database information (DataQ and other);
Records for the subject motor carrier [MOTOR CARRIER NAME], which include: enforcement
reports, compliance reviews, roadside driver/ vehicle inspection reports, state accident reports, and
general correspondence; and
Copies of final orders of the agency which may include: negotiated settlement agreements, notice of
claims to which a motor carrier has replied and/or failed to reply, and out-of-service orders;
Any and all finals opinions and orders made in adjudication of cases involving the subject parties and
issued by the FMCSA; and administrative rulings issued by an Administrative Law Judge in the
adjudication of motor carrier enforcement cases and administrative decisions of the Chief Safety
Officer;
Any and all correspondence between [MOTOR CARRIER] and the FMCSA;
Results of any and all safety compliance reviews;
The SMS/CSA Company Safety Profile and carrier snapshot for two years before the collision; and

(15)

Any and all out of service violations issued to [MOTOR CARRIER].

All of the requested information can be sent via email to _______________. As required by 20 C.F.R. §
1610.15, we certify that we will pay the costs associated with the search for and duplication of the requested
records. Please contact our office at (312) 578-8600 when the request has been reviewed and approved, at such
time we can set up payment. We appreciate your cooperation in this matter.
Very truly yours,
Whiting Law Group
[Attorney or Assistant]
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WHY IS IT IMPORTANT TO KNOW A
TRUCK DRIVER'S DUTIES?

Driving a Commercial Motor Vehicle (CMV) requires a higher level of knowledge, experience, skills, and physical
abilities than that required to drive a non-commercial vehicle. In order to obtain a Commercial Driver’s License
(CDL), an applicant must pass both skills and knowledge testing geared to these higher standards. Additionally,
CDL holders are held to a higher standard when operating any type of motor vehicle on public roads.

 WHITING LAW GROUP/JOE FRIED PRACTICE POINT:
Unless your state has established case law and/or a jury instruction that states a truck driver has a
higher standard of care, don’t argue it.

WHERE DO YOU FIND WHAT ARE A TRUCK DRIVER’S
STANDARDS AND DUTIES ?
Federal and State
Motor Carrier
Safety Regulations

Commercial Driver’s
License Manuals
Safety Standards
and Duties

Industry Training
Resources for Safe
Driving Standards
and Duties

Defensive Driving
Standards and
Duties

Preventability
Manuals and
Resources

Trucking Company
Standards and
Duties

 WHITING LAW GROUP PRACTICE POINT:
Don’t forget your state’s statutes and driver’s license vehicle manual as possible resources.

Federal and State Motor Carrier Safety
Regulations for Driver Standards and Duties
• Interstate trucking is regulated by the Federal Motor Carrier Safety Administration through the
enactment of the Federal Motor Carrier Safety Regulations (FMCSR).
• With minor exceptions, each state has adopted the FMCSRs into state law (with certain statespecific exemptions/modifications) to govern interstate trucking.

Commercial Driver’s License Manual for
Driver Standards and Duties
• The Commercial Driver’s License (CDL) Manual is provided by each State to prospective truck
drivers in order to study for their licensing exam.
• The CDL Manual is a key industry source to explain what are the duties of a reasonably safe
truck driver.
• Section 2-Driving Safely: This section contains knowledge and safe driving information that all
commercial drivers should know.

Industry Training Resources for Driver
Standards and Duties
• Truck driving schools typically use two books in addition to the CDL Manual:
o Delmar’s Tractor-Trailer Truck Driver Training Manual by Alice Adams
o J.J. Keller’s Tractor-Trailer Driver Training Manual

• Other industry training resources:
o
o
o
o
o

J.J. Keller’s CMV Driver Basics for Entry-Level Training
J.J. Keller’s CSA Handbook: A Complete Guide for CMV Drivers
J.J. Keller’s Cargo Securement Handbook for Drivers
J.J. Keller’s Right Turns, Left Turns, Intersections
National Safety Council’s Professional Truck Driver Driver Safety Training Course Guide

Defensive Driving Resources for Driver
Standards and Duties
• Failing to drive defensively is failing to drive in a reasonably safe manner¹
• Main Defensive Driving Systems:
•
•
•
•

The Smith System; and
National Safety Council Professional Truck Driver Defensive Driving Course Guide
National Safety Council The Defensive Driving Course Study Guide
Federal Motor Carrier Safety Administration Commercial Motor Vehicle Driving Tips²

 WHITING LAW GROUP

PRACTICE POINT:

Certain insurance companies, specializing in writing insurance for trucking companies, have put
out their own defensive driving materials. You should ask for these in discovery.
¹National Safety Council The Defensive Driving Course Study Guide
²http://www.fmcsa.dot.gov/safety/driver-safety/cmv-driving-tips-references

Preventability Resources for Driver
Standards and Duties
Preventability Manuals Commonly Used in the Industry:
• American Trucking Association’s Trucking Industry Guidelines for Recording Fleet Motor Vehicle Accidents
and Determining Preventability
• National Safety Council’s Guide to Determine Motor Vehicle Accident Preventability
• J.J. Keller’s Preventable Accident Manual: A Guide to Countermeasures and Work Sheet Supplement
• Federal Motor Carrier Safety Administration: Accident Countermeasures Manual¹
 WHITING LAW GROUP PRACTICE POINT:
1. You can use these manuals as industry standards and duties of a truck driver even if the trucking company’s
preventability findings are not admissible.
2. Truck companies take the position that a preventable crash is one in which their driver did not act reasonably but
that does not mean he was negligent. However, it just so happens it is the same standard as if a driver was negligent.
¹https://www.fmcsa.dot.gov/safety/carrier-safety/motor-carrier-safety-planner

Trucking Company Manuals for Driving
Standards and Duties
• A company driver manual is a key communication link between the company and its drivers.¹
• It sets forth the carrier’s standards for safe driving.¹
• Many carriers like Werner Enterprises expressly admit this fact in their driver manuals.

¹ JJ Keller, Commercial Vehicle Preventability Accident Manual, p. 18

Putting it all Together

Start With the Standard of Care for a Truck Driver
Illinois pattern jury instruction 10.01 states:
The word "negligence” in these instructions, means the failure to do something which a
reasonably careful person would do, or the doing of something which a reasonably careful
person would not, under circumstances similar to those shown by the evidence. However, the
law does not say how a reasonably careful person would act under those circumstances. That is
for you to decide.

Research your state’s law on modifying this instruction to replace the standard language with
what a reasonably careful truck driver would do or not do.

Using the Standard to Establish the Truck Driver’s Duty
for How Far to Keep a Lookout
Set-up Questions:
Q: How far ahead should a reasonably careful truck driver look while driving?
OR

Q: Do you agree that a reasonably careful truck driver must look 12-15 seconds ahead while driving?

• If a driver agrees to either one of these questions, you win!
• If a driver does not agree or talks around it (which is common) then layer each resource to establish the duty
and you still win!

Layering the Duty for How Far a Truck Driver
Must Keep a Lookout
Federal Motor Carrier Safety Regulations (FMCSR’s)
• FMCSR §383.111: Visual Search, the importance of proper visual search
and proper visual search methods, including:
(I) Seeing ahead and to the sides

Layering the Duty for How Far a Truck Driver
Must Keep a Lookout
CDL MANUAL

How Far Ahead to Look. Most good drivers look
at least 12 to 15 seconds ahead. That means
looking ahead the distance you will travel in 12 to
15 seconds. At lower speeds, it is about one
block. At highway speeds, it is about one-quarter
of a mile. If you are not looking that far ahead,
you may have to stop quickly or make quick lane
changes. Looking 12 to 15 seconds ahead does
not mean not paying attention to things that are
closer. Good drivers shift their attention back and
forth, near and far. Figure 2.6 illustrates how far
to look ahead.

Layering the Duty for How Far a Truck Driver
Must Keep a Lookout
Industry Training Resources

• Distance Scanning – looking ahead can help
you travel safely.
• As a general rule, look about 12-15 seconds
ahead of your vehicle.

• Veteran truckers will tell you a good rule of
thumb is to have a target of at least the
distance you’ll travel in the next 12-15
seconds

Layering the Duty for How Far a Truck Driver
Must Keep a Lookout
Defensive Driving Resources
Causes Of Collisions
Inattention
15 Seconds Ahead

Layering the Duty for How Far a Truck
Driver Must Keep a Lookout
Preventability Manuals

• An accident is preventable if the
driver:
o Did not control speed to stop within
available sight distance

Layering the Duty for How Far a Truck
Driver Must Keep a Lookout
Trucking Company Standards

Admissibility of the Truck Driver’s Duties
•

Our expert endorses it

•

Their corporate representative or expert agrees

•

Judicial notice

•

The law says so

•

Illinois Jury Instruction 60.01: There was in force in Illinois at the time of the occurrence in question a certain [statute]
[ordinance] [administrative (regulation) (rule) (order)]. If you decide that a party violated the [statute] [ordinance]
[regulation] [rule] [order] on the occasion in question, then you may consider that fact together with all the other facts and
circumstances in evidence in determining whether and to what extent, if any, a party was negligent.

 WHITING LAW GROUP PRACTICE POINT:
The defense in a trucking case will often fight over whether these duties are standards v. guidelines. The reason they
argue it is a guideline is it is then merely a recommended conduct and that truck drivers have no standards and can do
anything they want to do with no ramifications. Let them!

