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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-866-869-6667 and enter your PIN when prompted. Otherwise, please 

send us a chat or e-mail sound@straffordpub.com immediately so we can address 

the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the F11 key on your keyboard. To exit full screen, 

press the F11 key again.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1 -800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

Å Click on the ^ symbol next to òConference Materialsó in the middle of the left-

hand column on your screen.  

Å Click on the tab labeled òHandoutsó that appears, and there you will see a 

PDF of the slides for today's program.  

Å Double click on the PDF and a separate page will open.  

Å Print the slides by clicking on the printer icon.
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Background
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Class Action Standards

ÅNumerosity

ÅCommonality

ÅTypicality

ÅAdequacy

ÅPredominance

ÅSuperiority
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Class Action Standards

òWhat matters to class certification . . . is not the 

raising of common ôquestionsõ -- even in droves -- but, 

rather the capacity of a classwide proceeding to 

generate common answers apt to drive the resolution 

of the litigation. Dissimilarities within the proposed 

class are what have the potential to impede the 

generation of common answers.ó

Wal-Mart Stores, Inc. v. Dukes , 

131 S. Ct. 2541, 2551 (2011)
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Class Action Standards

òThougha plaintiff cannot be an adequate representative if he or

she has a conflict of interest with class members, not every

potential disagreement between a class representative and the

class members will stand in the way of a class suit.ó1 A. Conte &

H. Newberg, Newberg on Class Actions Ä3:26, at 433ð34 (4th

ed.2002).

ò[O]nly a conflict that goes to the very subject matter of the

litigation will defeat a party's claim of representative status.

Beyond that straightforward proposition, defining the level of

antagonism or conflict that should preclude class certification is a

more difficult proposition .ó7A C. Wright, A. Miller & M. Kane,

Federal Practice & Procedure Ä1768, at 389ð93 (3d ed.2005).
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Logistics
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Timing and Location

Å Early vs late in the case

ñ Caution: prematurity arguments

Å Multiple named plaintiffs

ñ Can usually complete a named plaintiff deposition in half a day

ñ Possible stipulations for more time than the rules allow

ñ Advantages to stacking depositions or scheduling them back-to-back

Å Consider plaintiff -specific factors such as night jobs

Å In person vs. by video conference

Å Where case is venued or elsewhere
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Before The Deposition
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PlaintiffɀLawyer Relationship

Å Preview deposition before you even sign legal services 

agreement

Å Establish actual communicative relationship early

Å Send frequent updates
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Do Your Research: UCL Example

Å What are the claims and defenses?

Å Californiaõs Unfair Competition Law

ɧ Plaintiffs must show reliance and causation : (1) suffered injury in fact;     

(2) and lost money or property; (3) as a result of the defendantõs unfair, 

unlawful, or fraudulent conduct.  Bus. & Prof. Code Ä17204; In re 

Tobacco II Cases, 46 Cal. 4th 298, 316 (2009).

Å Key questions

ɧ Why did you buy?

ɧ When did you decide to buy?

ɧ What did you see/who told you what?  

ɧ How have you been injured?  How much money have you òlostó?
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Do Your Research: UCL Example

Å Jane Doe v. Widget Company

ɧ Plaintiffs seek to certify a class of individuals who purchased widgets at 

a discounted price, but òunknowinglyó paid tax on the full price of the 

widget; allege receipts misleading

Å Admissions

ɧ Why did you buy: Sales tax calculation and allegedly undisclosed 

information was immaterial to decision to buy widget

ɧ When did you decide to buy: Before setting foot in the store

ɧ What did you see/who told you what: Did not look at receipts, much 

less rely on them

ɧ How much money have you òlostó:Paid the disclosed amount and got 

a widget in exchange and all bought additional widgets in transactions 

identical to the one they claim was deceptive
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Jane Doe v. Widget Co.:
Key Admissions

Å On why named plaintiffs didnõt return their widget

ɧ òBecause it was not that much money, and I didnõt want to go through it. 

I wouldnõt have wanted to go through the hassle.And I like [my 

widget].ó

ɧ òI was upset about it but not enough to return my widget.ó

Å On whether the amount of tax or method of calculating sales tax 

mattered
Q:  So if youõd known at the time you made this purchase that the 

sales tax was going to be calculated on ðand Iõll quote you, òOn the 

original price of the widget,ó would that have changed your purchase 

decisionó

A: No.

***

Q:  Would it have made a difference to your purchase decision if [the] 

amount [of the full price of the widget] was on [your receipt]?

A:  Again, I think I planned to buy the widget.
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Do Your Research: 
The Named Plaintiff

Å Surprises are bad ðon both sides

Å Client records

Å Litigation dossier: Repeat player?

Å Social media research - Google, Facebook, LinkedIn, Twitter

Å Private companies

Å Written discovery: Pros and cons of pre -deposition discovery
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Do Your Research: 
The Judge & Jurisdiction

Å Research judgeõs class certification decisions

Compare 

In re JP Morgan Chase & Co. Shareholder Derivative Litigation , 2008 U.S. 

Dist. LEXIS 71353 (S.D.N.Y. Sept. 19, 2008) (òThere is a need to have plaintiffs 

who can adequately represent other shareholders and exercise a meaningful 

role in critical decisions such as whether to file suit or settle. . . .ó)

With 

Wahl v. Midland Credit Management, Inc . , 243 F.R.D. 291, 298 (N.D. Ill. 2007) 

(ò[A]n adequate class representative must maintain only an understanding of 

the basic facts underlying the claims, some general knowledge, and a 

willingness and ability to participate in discovery . . . . The burden in 

establishing that the class representative meets this standard is not 

difficult.ó) (internal citations and quotation omitted).  
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Getting Ready: The Outline

Å Think like your opposing counsel

Å Always prepare an outline of deposition topics, regardless of whether 

you are taking or defending

ñ If you are taking, feel free to write out questions, but be flexible and 

adapt your examination based on the responses youõre getting from the 

Plaintiff

Å Prepare a list of exhibits likely to be used

Å Complaint

Å Plaintiff -specific records (employment file, transaction history)

Å Agreement with counsel (where discoverable)

Å Social media or other publicly available documents

Å Review rules on discoverability before giving plaintiff the outline or 

letting plaintiff take notes during prep sessions
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Prepare to Take: 
Topics for Inquiry

Å Lifestyle/background

ñ òAll naturaló cases

ɧ When did Plaintiff start caring about òall naturaló?

ɧ What other òall naturaló things does Plaintiff purchase/consume?

ɧ For herself? For her family?

ɧ Privacy cases

ɧ Steps Plaintiff takes to maintain her privacy

ɧ Privacy settings on social media (Facebook, Twitter, LinkedIn)
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Prepare to Take: 
Topics for Inquiry

Å Shopping habits

ɧ History or experience shopping with defendant

ɧ How often does she shop there

ɧ What does she buy

ɧ Importance of price

ɧ If itõs a case about misrepresentation about price, ask about how 

Plaintiff normally behaves when buying similar items 

ɧ Do you closely review receipts?  When?  In-store?  At home? 

ɧ Do you normally ask questions about price? If no, then under what 

circumstances do you ask?  Costly items?  How costly?
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Prepare to Take: 
Topics for Inquiry

Å The transaction

ɧ What did she buy?  Why did she decide to buy?  When did she 

decide to buy?

Å Future transactions

ɧ Any purchases of product at issue after suit filed ?

ɧ What were the circumstances of the future transaction(s)?

ɧ Jane Doe v. Widget Co.

Q:  Did you ask the Widget Co. retail employee when you made 

your [next widget] purchase what the true price of the widget was?

A:  It never crossed my mind, no.

ɧ Any purchases of similar products?
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Prepare to Take: 
Topics for Inquiry

Å The injury

ɧ How harmed ?

ɧ òI paid premiumó allegations

ɧ Compared to what?

ɧ Do any comparison shopping?

ɧ How much?

ɧ When did they realize they were harmed?

ɧ Any self -help ?

ɧ Did they complain?

ɧ Did they ask questions?

ɧ Ask for money back?
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Prepare to Take:
Topics for Inquiry

Å Knowledge of and participation in the lawsuit

ɧ Questions about allegations in the complaint

ɧ Review/approve documents?

ɧ Meet with or talk to counsel?

ɧ Participate in strategy?

ɧ Time spent on case?
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Prepare to Take: 
Topics for Inquiry

Å Relationship to counsel

ɧ How did you select counsel?  Who found whom?

ɧ Explore connections to counsel or staffers

ɧ Explore promises made/expectations from lawsuit

ɧ Expectation about incentive payment?

ɧ Expectation about costs and how attorneys are getting paid?

ɧ Explore litigation history

ɧ òProfessional plaintiffó?
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Prepare to Take: 
Topics for Inquiry

Å Supervising counsel

Q:  Do you believe you have an obligation to supervise counsel in this case?

A:  No, if I understand that correctly.

Q:  How are you interpreting the question?

A:  I canõt ðI wouldnõt pretend to tell them how to do their job.

***

Q:  And do you believe that as [the] client you have a roll in directing litigation?

A:  . . . I hire an attorney or get ðseek counsel because ðfor the same reason that I go to 

someone to get my hair cut.  They know what theyõre doing, and I rely on their judgment to do 

it correctly . . . No, I would not ðI would not feel like I had to direct the attorneys.

***

Q:  When you go to a hairdresser, do you just sit down and wait for the scissors to start 

clipping, or do you give your hairdresser direction?

***

A: I know where youõre going with that.  Thank you.  We have a conversation.
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Prepare to Take: 
Topics for Inquiry

Å Role of class representative

ɧ Class representative owes a fiduciary duty to absent class members, and the 

role comes with specific responsibilities

ɧ Understanding of responsibilities

Å Must be financially able to serve as class representative

Q:  Do you understand that [you could have an obligation to pay the attorneysõ 

fees of defendantõs in this case]?

A:  No.

Q:   . . .[I]f you lose, if youõre wrong about whatever you claim, then you could 

have to pay for defendantõs lawyers and their costs.  So, Iõm telling you that now 

ôcause you didnõt know.  Have you made any plans as to how youõll pay for that?

A:  No.

Q:  Do you understand that it could be more than $500,000?

A:  No.
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