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In 2013, the DGCL was amended to eliminate,
subject to certain conditions, the need for a
back-end merger vote following a tender
offer in two-step merger transaction
2016 amendments to Section 251(h) clarify
process
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Section 251(h), as originally drafted,
permitted intermediate-form merger without
target stockholder vote if shares listed on a
national securities exchange or held of record
by more than 2,000 stockholders
2016 amendment clarifies only one class of
stock must meet requirement, not all classes
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2016 amendments to Section 251(h) clarify
that merger may provide different
treatment for different classes of stock
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2016 amendments to Section 251(h) clarify
that tender offer may be conditioned on
minimum number of shares tendered,
including minimum for each class
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Section 251(h) as originally drafted, required
that shares acquired in tender offer, plus
shares owned by acquiror, equal percentage
of each class necessary to adopt the merger
agreement
The 2016 amendments permit inclusion of
shares held by parent or wholly owned
subsidiary of offeror for purpose of satisfying
ownership requirement
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2016 amendments to Section 251(h) permit
“roll-over” shares subject to written
agreement to be contributed to acquiror or
acquiror’s affiliate to be included for purpose
of satisfying ownership requirement
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2016 amendment to Section 251(h) provides
any shares held as treasury shares or by
target’s subsidiaries or acquiror’s
subsidiaries not required to be converted in
the merger into same consideration paid for
other target shares in the merger
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2016 amendments clarify that certificated
target shares are “received” upon receipt of
stock certificate and transmittal letter,
uncertificated target shares held by nominee
clearing corporation are “received” by transfer
into the depository’s account by an agent’s
message and other uncertificated shares are
“received” upon executed letter of transmittal
by the depository
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Prior to 2016 amendments, Section 111(a)
conferred jurisdiction on Court of Chancery
for civil actions regarding agreements or
instruments regarding sale stock or stock
options
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2016 amendments modify Section 111(a)(2)
to expand jurisdiction of Chancery Court for
civil actions involving agreements and
instruments where Delaware corporation
agrees to sell, lease or exchange any of its
property or assets, which by terms of
agreement require stockholder approval
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2016 amendments add a procedure under
Section 311 to restore a corporation’s
certificate of incorporation after expiration of
a stated term
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Corporation seeking restoration of certificate
of incorporation must file annual franchise
tax reports and pay franchise tax during
period of dissolution
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Prior to 2016 amendments, Section 158
required stock certificates be signed by
chairperson or vice chairperson of board of
directors, or the president or vice president
and by the treasurer or assistant treasurer, or
the secretary or assistant secretary
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Today many corporations have CEO and CFO
rather than president and treasurer
2016 amendment to Section 158 provides
that any two officers of the corporation who
are authorized to do so may execute stock
certificates on behalf of the corporation
Amendment does not change current law that
same person may sign twice in separate
capacities
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2016 amendments provide default quorum
and voting requirements for committees and
subcommittees of board of directors
A majority of directors serving on committee
constitute quorum, unless otherwise provided
in certificate of incorporation, bylaws or
resolution appointing committee, provided
that quorum may never be less than onethird of the directors serving as members

6/1/2017

22



Vote of a majority of members present at
meeting of committee shall be required
unless certificate of incorporation, bylaws or
resolution of board appointing committee
requires a greater number
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H.B. 371 became law on June 16, 2016


Sections 8 through 11 amend the appraisal statue, 8 Del
C. § 262,
◦ two technical conforming amendments
◦ two that are substantive amendments



Amendments are effective with respect to transactions
consummated pursuant to agreements entered into
after August 1, 2016
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Two Substantive Amendments:




A “De Minimis” provision providing for dismissal of
appraisal proceedings where the total amount in
dispute does not justify the expenditure of judicial and
party resources. 8 Del C. § 262 (g).
A prepayment provision which gives the surviving
corporation the option to cut off the ongoing accrual of
prejudgment interest for amounts paid to appraisal
claimants before the entry of judgment. 8 Del C. § 262
(h).
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Applies only with respect shares of stock listed on
a national securities exchange. Does not apply to
closely held corporations.
Applies unless either:

- the total number of shares entitled to appraisal
exceed 1% of the outstanding shares eligible for
appraisal, or

- the value of the merger consideration for the
shares otherwise entitled to appraisal exceeds $1
million.
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Essentially a provision to prevent strike suits where
the cost of litigation likely will exceed the amount
of any award.
A provision excepts Section 253 and 267 mergers
from the dismissal provision because in those
instances appraisal may be the only remedy
available to stockholders.
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Amendment gives surviving corporation the option to pay
some or all of the amount in dispute to the appraisal
petitioners at any time before entry of judgment.
Payment stops the ongoing accrual of prejudgment interest
on the amount paid.
Payment does not give rise to any inference that the amount
paid is more, less or equal to the fair value of the shares
being appraised.
Prejudgment interest otherwise accrues on appraisal awards
from the date of the merger until the date of the payment of
the award.
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Since 2007, the statutory prejudgment interest rate for
appraisal awards is 5% over the Federal Discount rate.
Some believe that the relatively favorable rate in an era
of low interest rates has contributed to the increase in
the number of appraisal petitions.
Interest arbitrage is not consistent with the goals of the
appraisal remedy, and the amendment provides
corporations a tool to combat it.
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Critics still attach “appraisal arbitrage.” See, e.g., “The Real
Problem with Appraisal Arbitrage,” 72 Bus.L. 325 (2017)
Delaware Supreme Court will decide the Dell case soon. In re
Appraisal of Dell, Inc., 2016 WL 318653 (Del. Ch. 5/31/16)
May give greater weight to deal values instead of DCF
valuation. Merion Capital LP v. Lender Processing Services,

Inc.,




2016 WL 7324170 (Del. Ch. 12/16/16)
Remains to be seen if companies will try to limit interest by
tempering merger price
Currently great uncertainty when DCF analysis is used – large
premium awards are very common. Owen v. Cannon, 2015
WL 3819204 (Del Ch. June 17, 2015)
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Basic idea – each owner has a secure way to
access a database that lists all the owners of
a stock – that database is continuously
updated by a system that prevents false
entries
Key point – ownership is used for voting,
appraisal demand, etc.
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Delaware LLC Act default rule provides that
member ceases to be member upon
assignment of all the member’s LLC interests
unless otherwise provided in LLC agreement
Delaware LLC Act default rule provides a
Delaware LLC dissolves when no members
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Section 18-704(a)(3) of Delaware LLC Act
amended to provide that in connection with
voluntary assignment by sole member of
Delaware LLC of all member’s LLC interest,
the assignee is admitted as a member unless
otherwise provided in the assignment or
provided in LLC agreement by specific
reference to Section 18-704(a)(3)
An assignment is “voluntary” if consented to
by the member and not effected by
foreclosure or legal process
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The Delaware LLC Act, LP Act and GP Act have
been amended to change default rule that
“consent” be in writing to only requiring
approvals or consents, thereby permitting
consent by means other than a writing

6/1/2017

34





Prior law only provided for service of
process on the entity, not on a series of the
entity
Delaware LLC Act and LP Act amended to
provide for service of process on a series of
a Delaware LLC or a series of Delaware LP
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The amendments to LLC Act and LP Act clarify
that a series LLC or series LP can agree to be
liable for all debts and obligations of the
entity or another series and that entity can
agree to be liable for all debts and
obligations of a series
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Mostly small, technical amendments that clarify
statutory ambiguities
Several amendments focus on the use of electronic
record keeping of stock ownership – the so-called
“blockchain”
Section 228 (the written consent statute) was amended
to delete the requirement the consent be dated – now
effective based on date of delivery
Merger agreements must state how the surviving
entity’s certificate of incorporation will be affected by
the merger
Changes to annual report requirements for foreign
corporation – need to name directors
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Current record keeping system for stock is
outdated
Mistakes can be costly, as in In re Appraisal
of Dell Inc., 143 A. 2d 20 (Del. Ch. 2016) – T.
Rowe Price paid $194,000,000 for its mistake
Sections 151 (f), 202 (a), 219(a) and (c), 224,
232(c) and 364 are all amended to permit
“distributed ledgers” or “blockchains”
Multiple stock exchanges are investigating
this technology
6/1/2017
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Standard of Review
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Standard of Review – Corwin and Progeny


In 2015, in Corwin v. KKR Financial Holdings LLC, 125 A.3d 304
(Del. 2015), the Delaware Supreme Court confirmed that in
transactions not involving a controlling stockholder, the
business judgment rule would be applied following informed
and uncoerced stockholder approval.



In Singh v. Attenborough, 137 A.3d 151 (Del. 2016), the
Delaware Supreme Court held that under Corwin, the effect of
informed stockholder approval in a third-party transaction is to
insulate the transaction from judicial scrutiny absent extreme
allegations sufficient to state a claim for waste.



In In re Volcano Corp. S’holder Litig., 143 A.3d 727 (Del. Ch.
2016), the Court of Chancery held, and in Lax v. Goldman, Sachs
& Co., No. 372, 2016 (Del. Feb. 9, 2017) the Delaware Supreme
Court affirmed, that the irrebutable business judgment rule
established in Corwin also applies when a majority of uncoerced,
disinterested and fully informed stockholders tender their shares
in a two-step merger consummated under Section 251(h) of the
DGCL.



See also Larkin v. Shah, 2016 WL 4485447 (Del. Ch. Aug. 25,
2016).

6/1/2017

40

Standard of Review – Corwin and Progeny


In The Huff Energy Fund, L.P. v. Gershen, 2016 WL 5462958
(Del. Ch. Sept. 29, 2016), the Court rejected a claim that the
implementation and adoption of a plan of dissolution was
subject to enhanced scrutiny under Revlon and Unocal. Instead,
the Court held that because the plan of dissolution had been
approved by a fully informed, non-coerced vote of the
stockholders, the irrebuttable business judgment rule under
Corwin applied.



In In re Solera Holdings, Inc. S’holder Litig., 2017 WL 57839 (Del.
Ch. Jan. 5, 2017), the Court of Chancery held that before
determining whether a stockholder vote was uncoerced,
disinterested and fully informed, the plaintiff bears the burden
of identifying a deficiency in the operative disclosure document.
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Standard of Review – Saba Software


Most recently, in In re Saba Software, Inc. S’holder Litig., 2017
WL 1201108 (Del. Ch. Mar. 31, 2017), the Court of Chancery for
the first time refused to give a stockholder vote cleansing effect
under Corwin.



Following alleged financial fraud, repeated failures to restate its
financials for the years impacted by the alleged fraud, and the
impending deregistration of Saba’s common stock, the board of
directors of Saba approved a merger of the company. The
merger was submitted to Saba’s stockholders and approved.



The Court held that the plaintiff pled sufficient facts alleging
that the vote of the stockholders of Saba was neither fully
informed nor uncoerced.


The proxy statement failed to give any explanation for the
company’s failure to restate its financials, which resulted in
NASDAQ delisting Saba and the SEC deregistering Saba’s
stock.
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Standard of Review – Saba Software


The Court held that the vote may have been obtained through
“situational coercion” that was the direct result of the
company’s failure to act (i.e., restate its financials) in the face
of a known duty to act.




Such failures “may have wrongfully induced . . .
[s]tockholders to vote in favor of the [m]erger for reasons
other than the economic merits of the transaction.”

Because the stockholders had to choose between (i) approving
the merger for consideration that was depressed because of the
board’s failure to restate its financials or (ii) holding onto
illiquid stock that was illiquid because of the board’s failure to
restate its financials, the Court found that there were sufficient
facts to support a finding of coercion and preclude the
stockholder vote from receiving Corwin’s cleansing effect.
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Preferred Stock Redemption Rights
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Preferred Stock Redemption Rights –

ThoughtWorks


In SV Investment Partners, LLC v. ThoughtWorks, Inc., 7 A.3d
973 (Del. Ch. 2010) a preferred stockholder sued to enforce its
mandatory redemption right.



The Court of Chancery rejected the preferred stockholder’s claim
that “funds legally available” meant statutory “surplus.”



The Supreme Court affirmed the Court of Chancery’s decision on
the grounds that ThoughtWorks had no surplus; it did not
address the Court of Chancery’s construction of “funds legally
available.”
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Preferred Stock Redemption Rights – TradingScreen


In TCV VI, L.P. v. TradingScreen Inc., C.A. No. 10164-VCN (Del.
Ch. Feb. 26, 2015), preferred stockholders sought a judgment
on the pleadings that TradingScreen had breached its certificate
of incorporation by failing to honor the preferred stock’s
mandatory redemption provision.



Unlike in ThoughtWorks, the certificate of incorporation did not
contain an express “lawfully available funds” qualifier.



Citing ThoughtWorks, the Court stated that “‘a corporation
cannot purchase its own shares of stock when the purchase
diminishes the ability of the company to pay its debts, or lessens
the security of its creditors.’”
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Preferred Stock Redemption Rights – ODN


In Frederick Hsu Living Trust v. ODN Holding Corp., C.A. No.
12108-VCL (Del. Ch. Apr. 25, 2017), a common stockholder
claimed that, inter alia, directors of ODN Holding Corp. (“ODN”)
breached their fiduciary duties by deliberately selling most of
the income-generating assets of ODN to amass enough cash to
redeem preferred stock from ODN’s outside investor, Oak Hill
Capital Partners (“Oak Hill”).



Preferred stock could be redeemed at Oak Hill’s request, subject
to a waiting period and provided that ODN had sufficient surplus
and “funds legally available” to effect the redemptions.



The directors were contractually obligated to generate funds for
redemption through “reasonable actions (as determined by
[ODN’s] Board of Directors in good faith and consistent with its
fiduciary duties).”
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Preferred Stock Redemption Rights – ODN


When Oak Hill requested that its shares be redeemed, ODN
lacked sufficient surplus and available cash to effect the
redemptions, so the directors sold the company’s subsidiary
businesses at allegedly “fire sale” prices and used the proceeds
to redeem Oak Hill’s shares.



The redemption did not violate Section 160 of the DGCL,
because ODN had sufficient surplus at the time of the
redemptions (irrespective of the steps the directors took to
generate such surplus).



The Court nevertheless held that the common stockholders
could claim that the directors “breached their fiduciary duties
when generating surplus and legally available funds” for the
redemption.
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Preferred Stock Redemption Rights – ODN




The Court explained that directors can breach their fiduciary
duties if they generate funds for redemption in a manner that
does not “maximize the value of [the company] over the longterm for the benefit of the undifferentiated equity.”


According to the Court, this might require a board to delay
or forego generating funds in an “efficient breach” to its
obligations.



“Efficient breach” was not required in ODN because the
under the terms of the preferred stock, directors were
obligated to generate funds only if doing so was
“reasonable” and consistent with their fiduciary duties.

Because the director’s decision to liquidate the subsidiary
businesses gave rise to an inference that the directors favored
Oak Hill over the long-term interests of the common
stockholders, the Court allowed the plaintiff’s breach of
fiduciary duty claims to proceed.
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Preferred Stock Redemption Rights – Current
Landscape


Pursuant to ThoughtWorks and TradingScreen, any redemption
likely will be subject to the requirement that, in addition to
having surplus, the corporation have “funds” that are “available”
such that the redemption would not render the corporation
unable to pay its bills as they come due or leave it with
insufficient funds to conduct its business.



ODN suggests that even if a business decision can be made to

generate surplus and “legally available funds” necessary to
redeem preferred stock, directors may be subject to fiduciary
claims if doing so would be contrary to the best interest of the
stockholders as a whole.
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Removal of Directors
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Removal of Directors – In re Vaalco


In In re Vaalco Energy, Inc. S’holder Litig., C.A. No. 11775-VCL
(Del. Ch. Dec. 21, 2015) (TRANSCRIPT), the Court of Chancery
invalidated provisions of Vaalco's certificate of incorporation and
bylaws that provided that directors could only be removed for
cause.


The Court held that Section 141(k) permits removal of
directors only for cause in corporations with a classified
board, which Vaalco did not have.



Following the Vaalco opinion, plaintiffs’ firms have sent
demands seeking amendment of similar certificate of
incorporation and bylaw provisions.
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Removal of Directors – Zier


In Frechter v. Zier, C.A. No. 12038-VCG (Del. Ch. Jan. 24, 2017)
(TRANSCRIPT), the Court of Chancery ruled that bylaws requiring
supermajority stockholder approval to remove directors are
invalid.


The Court held that such bylaws run afoul of 8 Del. C. §
141(k), under which directors may be removed by a majority
vote of corporate shares.



Vice Chancellor Glasscock looked to the court’s
consideration of Section 141(k) in Vaalco before finding that
“Section 141(k) unambiguously confers on a majority the
power to remove directors, and [a] contrary provision in [a
company’s] bylaws is unlawful.”



Importantly, the Court noted its ruling applies only to bylaw
provisions, as Section 102(b)(4) does permit certificate of
incorporation provisions that impose similar supermajority
vote requirements.
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Director Compensation
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Director Compensation – Generally


In general, because directors “stand on both sides” of a decision
to fix their own compensation, the decision will not be entitled
to the presumption of the business judgment rule but will be
tested under the entire fairness standard, which requires a
showing of “fair price” and “fair dealing.”


Stockholder ratification of director compensation decisions
may restore the presumption of the business judgment rule.



Ratification may be prospective, as in the case where
stockholders approve an incentive plan providing for grants
to directors in specified amounts or within a narrow
specified range.



Ratification may be retroactive, as in the case where the board’s
decision is submitted to stockholders for adoption.



Stockholder ratification requires a vote of a majority of the
disinterested stockholders, acting on a fully informed basis.
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Director Compensation – Calma


In Calma v. Templeton, C.A. No. 9579-CB (Del. Ch. Apr. 30,
2015), the Court of Chancery clarified what is required under
common law for effective stockholder ratification of a board’s
decision to issue stock awards to non-employee directors.



The Court held that, in general, ratification requires the vote of a
majority of informed, uncoerced and disinterested stockholders
in support of a specific decision of the board of directors.



The stockholders’ ratification of an equity award plan was not
sufficient to restore the presumption of the business judgement
rule to the directors’ decision to make grants to themselves
under the plan—stockholders had not approved the specific
awards, and the plan did not contain specific limits.

6/1/2017

56

Director Compensation – Bancorp


In In re Investors Bancorp, Inc. S’holder Litig., 2017 WL 1277672
(Del. Ch. Apr. 5, 2017), the Court of Chancery granted the
director-defendants’ motion to dismiss the plaintiffs’ claims
challenging “quite large” equity incentive awards made to the
company’s non-executive directors.



The Court held that, although the board’s decision would by
default be subject to review under the rigorous entire fairness
standard, the stockholders’ approval of the equity incentive plan
pursuant to which the awards were made was sufficient to
provide “advance ratification” of the awards, thereby restoring
the presumption of the business judgment rule.



The fact that the sub-limits for non-employee directors were
included in an “omnibus plan” that allowed for awards to
multiple types of recipients, rather than in a director-specific
plan, was irrelevant.
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Director Compensation – Bancorp


Because the plan contained “meaningful, specific limits on
awards to all director beneficiaries,” and the stockholders “were
advised of the magnitude” of the awards the directors could
grant themselves, the Court declined the plaintiffs’ invitation to
engage in judicial second-guessing of an informed vote of
stockholders.



Even though the awards were sizable in relation to awards to
directors in the company’s self-identified peer group, they were
well within the plan’s applicable sub-limits, and the plaintiffs
failed to establish that they were so exorbitant as to constitute
waste.



The Court also dismissed the plaintiffs’ claims challenging the
board’s approval of awards to two executive directors, holding
that the plaintiffs had not adequately pled demand futility.



In this connection, the Court rejected the plaintiffs’ argument—
intended to create doubt as to the independence and
disinterestedness of a majority of the board—that the grants to
the executive directors were made as part of a “quid pro quo” for
the non-executive director grants.
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Proxy Statements
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Proxy Statements




On April 27, 2017, a stockholder plaintiff filed a complaint
captioned Patel v. Galena BioPharma, Inc., against Galena
BioPharma, Inc., for allegedly:


making inconsistent statements in its proxy with respect to
how broker non-votes would be counted at its annual and
special meetings on various items; and



tallying votes incorrectly at the annual and special meetings
on items submitted to stockholders fro approval.

Claims like those made in Galena are becoming more common
because as litigation in the M&A space declines, Plaintiffs’
attorneys are spending more time and effort scrutinizing proxy
statement and other public filings in an effort to uncover
corporate wrongdoing.
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Historical Background
◦ In 2007, 44% of M&A deals worth more than $100
million were subject to stockholder lawsuits
◦ In 2014, more than 90% of M&A deals valued above
$100 million were subject to stockholder suits

Source –
Cornerstone Research, Shareholder Litigation Involving
Acquisition of Public Companies: Review of 2014 M&A Litigation
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Scholars criticized disclosure only settlements,
arguing that nonmaterial supplemental
disclosures provided no benefit to stockholders
and amounted to little more than deal “rents” or
“taxes,” while the liability releases that
accompany settlements threaten the loss of
potentially valuable stockholder claims
Empirical data suggested that supplemental
disclosures made no difference in stockholder
voting, and thus provided no benefit that could
serve as consideration for a settlement
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Historically, Delaware courts routinely approved
so-called “disclosure only” settlements in
stockholder class actions, in which company
agrees to supplement proxy statement with
additional information that theoretically would
allow stockholders to be better informed in
voting, the company and director defendants
received broad release of claims on behalf of
proposed class of stockholders and plaintiff’s
counsel received generous award of attorney
fees. The settlement does not provide
stockholders with any economic benefits.
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Approval of settlement impacts legal rights of
absent class members and therefore court
must exercise independent judgment to
determine whether a proposed class
settlement is fair and reasonable to the
affected class members
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Delaware courts demonstrated increased
skepticism about disclosure only settlements
and questionable value of disclosure to
stockholders. See, e.g., In re Sauer-Danfoss
Inc. S’holder Litig., 65 A.3d 1116, 1136 (Del.
Ch. 2011)
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In re Riverbed Tech., Inc. S’holder Litig., 2015

WL 5458041 at *3 (Del. Ch. Sept. 17, 2015),
criticized “divided loyalties” where plaintiff’s
counsel was disincentivized from diligently
investigating claims on behalf of stockholders
in favor of collecting a quick, generous fee
for disclosure only settlement
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Trulia involved plaintiff stockholders seeking to

enjoin stock-for-stock merger of Zillow Inc. and
Trulia, Inc., alleging Trulia directors breached
fiduciary duties by including misleading
disclosure in proxy statement
In In re Trulia, Chancery Court refused to approve
a class action settlement in M&A litigation that
only provided additional disclosure and payment
of plaintiff’s attorney’s fees in exchange for
general release of stockholder claims
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Parties proposed to settle with “an extremely
broad release” of stockholders’ claims,
including “unknown claims” and any claims
“arising under federal, state, foreign,
statutory, regulatory, common law, or other
law or rule”
Settlement provided $375,000 of attorney
fees for plaintiff’s lawyers which defendants
agreed not to oppose
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In Trulia, Chancery Court rejected settlement
because failed to provide material benefit to
stockholders sufficient to support broad
release of stockholder claims
In Trulia, Delaware Chancery Court
announced intent to provide “heightened
scrutiny” to future disclosure only settlements

Trulia court warned disclosure only

settlements only appropriate where “plainly
material misrepresentation or omission”
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Chancellor Bouchard’s Trulia decision addressed
agency problem – disclosure only settlement
serves “no useful purpose for stockholders.
Instead, it serves only to generate fees for certain
lawyers who are regular players in the enterprise
of routinely filing hastily drafted complaints on
behalf of stockholders on the heels of the public
announcements of a deal and settling quickly on
terms that yield no monetary compensation to
the stockholders they represent”
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After Trulia, plaintiffs pursued M&A
stockholder challenge outside Delaware
◦ Judge Posner adopted Trulia “plainly material”
standard in In re Walgreen Co. Stockholder Litig.,
832 F.3d 718 (7th Cir. Aug. 10, 2016), finding “the
type of class action illustrated in this case – the
class action that yields fees for class counsel and
nothing for the class – is no better than a racket. It
must end.”
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This presentation and the material contained herein are provided as general
information and should not be construed as legal advice on any specific
matter or as creating an attorney-client relationship. Before relying on
general legal information or deciding on legal action, request a consultation
or information from a Richards, Layton & Finger attorney on specific legal
needs.
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