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What is Ascertainability?
• Ascertainability is a developing and sometimes
controversial issue relating to class certification
that is not expressly mentioned as an express
requirement in Federal Rule of Civil Procedure 23.
• Several appellate courts have determined that
ascertainability of the members of a proposed
class is an implied requirement of Rule 23.
• However, an enhanced requirement of
“heightened ascertainability” has roots in Third
Circuit precedent. See Marcus v. BMW of North
America, LLC, 687 F.3d 583 (3d Cir. 2012).
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Ascertainability Defined
• Most courts recognize that a class must be defined clearly
and that membership be defined by objective criteria
rather than by, for example, a class member's state of
mind. Courts generally refer to this as ascertainability.
• According to the Second Circuit, the touchstone of
ascertainability is “whether the class is sufficiently definite
so that it is administratively feasible for the court to
determine whether a particular individual is a member.”
• A class is ascertainable when defined by objective criteria
that are administratively feasible and when identifying its
members would not require a mini-hearing on the merits of
each case.
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Courts Have Divergent Views About
Ascertainability
• Ascertainability is not evolving uniformly, so it is critical to
know the approach of the federal circuit in which you are
practicing.
• Like the Third Circuit, the Second Circuit has formally
adopted heightened ascertainability as a separate factor
that must be satisfied in Rule 23(b)(3) actions before a
court may certify a class. See Brecher v. Republic of
Argentina, No. 14-4385, 2015 U.S. App. LEXIS 20018 (2d Cir.
Sept. 16, 2015).
• The Seventh Circuit has rejected heightened
ascertainability in Rule 23(b)(3) actions as a separate
certification requirement. See Mullins v. Direct Digital, LLC,
795 F.3d 654 (7th Cir. 2015).
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“Heightened Ascertainability”
• Although heightened ascertainability is
criticized by some judges within the Third
Circuit, a recent decision issued by the Eastern
District of Pennsylvania followed controlling
Third Circuit precedent and applied
heightened ascertainability. See In re
Processed Egg Products Antitrust Litigation,
No. 08-md-2002, 2015 U.S. Dist. LEXIS 124799
(E.D. Pa. Sept. 18, 2015)
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Heightened Ascertainability Applied
• The Egg Products court rejected a proposed
category of plaintiffs and held that it could not
ignore the “core concern” of ascertainability: that
a defendant must be able to challenge class
membership.
• In light of the lack of business records from which
certain categories of class members could be
identified, the court believed the defendants
would not have a meaningful opportunity to
challenge such individuals’ membership in the
class.
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Criticism of Ascertainability
• The Egg Products court nevertheless directed two
criticisms at Third Circuit heightened ascertainability
precedent:
1) Heightened ascertainability is “disharmonious” with
the aims of Rule 23. The Seventh Circuit has reasoned
that undue emphasis on ascertainability prioritizes
concerns about management of class actions over the
question of whether a class action is superior to other
methods for fairly adjudicating a controversy.
2) Why is it that affidavits are incompetent as evidence
in a class context when they are competent evidence
in most settings?
11

The Brecher Decision
• The Second Circuit considered one of a series
of class actions by holders of defaulted
Argentine bonds.
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Adopting Ascertainability
• The Second Circuit determined that a class
must meet ascertainability requirements and
formally adopted ascertainability as a separate
class-certification issue.
• Adopting a formulation similar to that in the
Third Circuit, the court held that a class is
sufficiently ascertainable when class members
can be identified via application of objective
criteria that are administratively feasible.
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Reversing Class Certification
• Although the class definition included objective
criteria—owning a beneficial interest in specific
bonds—the court opined that it was too difficult
to determine reliably or efficiently who met the
criteria.
• In part, the active secondary market for
Argentine bonds posed issues. The court feared
that it would be impossible to determine who
held bonds that previous owners had opted into
or out of the class.
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Lessons from Brecher and
Egg Products
• The Third Circuit’s heightened ascertainability standard
continues to be a significant area to address in Rule
23(b)(3) class actions, especially in consumer class actions
involving relatively low-cost goods or services for which
consumers and sellers are unlikely to keep records.
• The Second Circuit’s adoption of the heightened
ascertainability inquiry as a separate class action
requirement going beyond Rule 23(b)(3)’s predominance
requirement suggests parties to class actions will have to
be prepared to address whether it is administratively
feasible to identify class members.
• Objective criteria alone may be insufficient if it is difficult to
determine with reliability who meets those objective
criteria.
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Between the Rock of Ascertainability
and the Hard Place of Fail-safe Classes
• Lawyers seeking to define a consumer class in a manner
that satisfies heightened ascertainability may encounter
troubles from so-called fail-safe class definitions.
• A fail-safe class is one in which class membership is defined
so that whether a person qualifies as a member depends
on whether the person has a valid claim.
• The Seventh Circuit has explained that such a class
definition is “improper because a class member either wins
or, by virtue of losing, is defined out of the class and is
therefore not bound by the judgment.” Messner v.
Northshore University Healthsystem, 669 F.3d 802 (7th Cir.
2012)
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What Does the Future Hold?
• The split between the Second Circuit and Third
Circuit, on the one hand, and the Seventh Circuit,
on the other, will play out nationally.
• The Eleventh Circuit recently inclined towards
adopting a heightened ascertainability
requirement.
• Given the circuit split, heightened ascertianability
may become a question worthy of certiorari.
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Overbreadth and Class Definitions
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OVERBREADTH GENERALLY
 Involves proposed class definitions that include putative
class members who have not suffered a legally
cognizable injury, are not entitled to relief, and have no
standing to assert claims.
 Examples of Overbroad Class Definitions:





Defined to include members who could not have been harmed;
Defined to include members without any connection to the defendant;
Defined with little or no connection to claims alleged in complaint; and
Defined to include time periods outside of the limitations period.

klgates.com
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OVERBREADTH, ORIGINS
 No express reference in Rule 23 of the Federal Rules of
Civil Procedure
 Not listed with Rule 23(a) Prerequisites for Class Certification
 Not listed with Rule 23(b) Types of Class Actions

 Several Different Sources:
 Rule 23(c)(1)(b)
 Ascertainability
 Predominance

 Prevent certification of classes where members cannot
be identified without individual inquiries or where
uninjured members are permitted to recover damages.
klgates.com
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RULE 23(C)(1)(B)
 Rule 23(C)(1)(B): Court orders certifying a class “must
define the class and the class claims, issues, or
defenses….”
 A class certification order should include: “a readily discernible,
clear, and precise statement of the parameters defining the class
or classes to be certified” and
 “[A] readily discernible, clear, and complete list of the claims,
issues or defenses to be treated on a class basis.”
 See Byrd v. Aaron’s Inc., 784 F.3d 154, 163 (3d Cir. 2015)
(internal quotation marks omitted).

klgates.com
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RULE 23(C)(1)(B), CONT.
 Is the “Proper Class Definition” requirement
separate from or part of ascertainability?
 Separate: The Third Circuit recently held that the “class
definition” analysis is separate from, but “dovetails with”
ascertainability.
 Byrd v. Aaron’s Inc., 784 F.3d 154, 163, 164-65 (3d Cir. 2015)

 Not Separate: Other Courts treat the “class definition” analysis
as part of the ascertainability requirement.
 See, e.g., Panwar v. Access Therapies, Inc., No. 1:12-cv-00619TWP-TAB, 2015 WL 329013, at *3-4 (S.D. Ind. Jan. 22, 2015)
(finding class overbroad and thus not ascertainable).
klgates.com
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ASCERTAINABILITY AND CLASS DEFINITION
ANALYSIS COMBINED
 Many Courts combine class definition issues into a single analysis.
 A proposed class must be “adequately defined and clearly
ascertainable.”
 Little v. T-Mobile USA, Inc., 691 F.3d 1302, 1304 (11th Cir. 2012)

 A proposed class definition should:
 “(1) specify[] a particular group that was harmed during a particular time
frame, in a particular location, in a particular way; and

 (2) facilitat[e] a court’s ability to ascertain its membership in some
objective manner.”
 Town of Lexington v. Pharmacia Corp., No. 12-cv-11645, 2015 WL 1321448,
at *6 (D. Mass. Mar. 24, 2015) (finding overly expansive class definition
failed ascertainability inquiry).
klgates.com
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RULE 23(B)(3) PREDOMINANCE ANALYSIS
 Some Courts have also addressed “overbreadth” as part of the Rule
23(b)(3) Predominance requirement.
 Overbroad classes defined to include putative members that could not
have been injured and require individualized showings to establish
liability/injury/class membership will not demonstrate that common
questions predominate.
 Mazza v. American Honda Motor Co., Inc., 666 F.3d 581, 596 (9th Cir. 2012)
(vacating certification order where overbroad class included members not
exposed to allegedly misleading advertising).
 Booth v. Appstack, Inc., No. C13-1533JLR, 2015 WL 1466247, at *16 (W.D.
Wash. Mar. 30, 2015) (overbreadth defeated ascertainability, typicality, and
predominance).
 Rodman v. Safeway, Inc., No. 11-cv-03003-JST, 2014 WL 988992, at *16 (N.D.
Cal. Mar. 10, 2014) (opining that overbreadth is best handled through
commonality, predominance, and typicality requirements).
klgates.com
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RULE 23(B)(3) PREDOMINANCE ANALYSIS
 Class Definition vs. Rule 23(b)(3) Analysis:
 When should issues regarding identification of class members
be addressed?

 The Seventh Circuit recently:
 Rejected the Third Circuit’s heightened ascertainability standard;
 Limited the threshold class definition inquiry to ensuring that a class is
defined (1) clearly and (2) with objective criteria; and
 Found that issues related to identification of class members better
handled by predominance and superiority inquiries, particularly
manageability considerations.
 See Mullins v. Direct Digital, LLC, 795 F.3d 654 (7th Cir. 2015)

klgates.com

25

WHEN IS A PROPOSED CLASS OVERBROAD?
 In assessing overbreadth, Courts have recognized the
important distinction between:
 Putative class members who could not have been harmed by
the defendant’s alleged conduct; and
 Putative class members who were not harmed by the
defendant’s alleged conduct.

klgates.com
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WHEN IS A PROPOSED CLASS OVERBROAD,
CONT.
 Classes defined to include individuals who could not be harmed are
overbroad and should not be certified.
 Suchanek v. Sturm Foods, Inc., 764 F.3d 750, 758-59 (7th Cir. 2014).
 Messner v. Northshore Univ. HealthSys., 669 F.3d 802, 824-25 (7th Cir. 2012)

 Rationale:
 The in terrorem nature of class actions often compels a defendant to
settle meritless class actions. Unfairly magnified where the class
includes members that with no valid claim.
 Ignores Article III standing requirements.
 Creates a substantive right to recover for putative class members that
would not exist absent certification of a class.
 Introduces individual issues by requiring member-by-member
determination of injury to identify members prior to entry of judgment.

klgates.com

27

WHEN IS A PROPOSED CLASS OVERBROAD,
CONT.
 Classes defined to include individuals who were not
harmed, are not necessarily overbroad.
 “[I]f a proposed class consists largely (or entirely, for that matter) of
members who are ultimately shown to have suffered no harm, that may
not mean that the class was improperly certified but only that the class
failed to meet its burden of proof on the merits.”
 Messner v. Northshore Univ. HealthSystem, 669 F.3d 802, 824 (7th Cir.
2012).

 May present merit issues for the class members (i.e., class
members cannot prove the elements of their claims), but those
merits issues are separate from the class certification analysis.

klgates.com
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A MATTER OF DEGREE: HOW MANY ARE TOO
MANY?
 The “ideal” class definition includes no uninjured parties
and excludes no injured parties.
 Difficult to define a class that contains no uninjured parties,
especially at the class certification stage.
 Inherent tension between merits-based and fail-safe class
definitions and overbreadth.

 Some overbreadth is permissible.

 How many uninjured class members are acceptable
before the class is overbroad?

klgates.com
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A MATTER OF DEGREE: HOW MANY ARE TOO
MANY?, CONT.
 “A Great Many” uninjured class members:
 A class definition is overbroad where it contains a “high
percentage” of individuals who could could not have suffered an
injury.
 Messner v. Northshore Univ. HealthSystem, 669 F.3d 802, 824-25
(7th Cir. 2012) (finding a class with 2.4% uninjured members “not
significant enough” to deny certification)
 Oshana v. Coca-Cola Co., 472 F.3d 506, 514-15 (7th Cir. 2006)
(affirming denial of certification of class defined to include “millions”
of class members that would not have suffered injury)

klgates.com
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A MATTER OF DEGREE: HOW MANY ARE TOO
MANY?, CONT.
 “A Substantial Number” of members with no cause of
action against defendant.
 Booth v. Appstack, Inc., No. C13-1533JLR, 2015 WL 1466247, at *16
(W.D. Wash. Mar. 30, 2015) (finding the existence of a “meaningful
number” of class members unlikely to have claims against defendant
defeated ascertainability, typicality, and predominance prerequisites for
class certification).

klgates.com
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A MATTER OF DEGREE: HOW MANY ARE TOO
MANY?, CONT.
 De Minimis Standard: More than a “de minimis” number of
uninjured members:
 Defined in functional terms: A class is overbroad where the number
of uninjured members:
 Renders the class impractical or improper; or
 Causes non-common issues to predominate.
 In re Nexium Antitrust Litig., 777 F.3d 9, 25 (1st Cir. 2015)

klgates.com
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DEMONSTRATING OVERBREADTH BY THE
NUMBERS, LESSONS FROM THE CASE LAW
 Defendant must present evidence to show that a
sufficient number/percentage of uninjured class
members are included in a proposed definition.
 Need not precisely quantify or prove that putative class
members have not suffered injury.
 But, a defendant cannot rely on a mere possibility that
some putative class members have not suffered injury.

klgates.com
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A MATTER OF DEGREE: CRITICISM OF
NUMBER-BASED ANALYSIS
 Functionality: Focus should be on whether there is a feasible and
efficient method of identifying and removing uninjured class
members prior to entry of judgment.
 Uncertain & Malleable: Percentage/number-based test is arbitrary
and has no direct connection to the important functional
considerations at issue.
 Burden of Proof: Improperly shifts the Rule 23 burden of proof from
plaintiffs to defendants.
 See In re Nexium Antitrust Litig., 777 F.3d 9, 35-36 (1st Cir. 2015)
(Kayatta, J., dissenting).

klgates.com
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IMPACT OF AN OVERBROAD CLASS ON A
MOTION FOR CLASS CERTIFICATION
 Denial of Certification:
 Courts should not certify overbroad classes.
 But, overbreadth alone does not necessarily warrant denial of a
motion for class certification.

 Amendment of Proposed Class:
 Courts have discretion to:
 (1) sua sponte amend a proposed class definition; or
 (2) consider amendments proposed by the plaintiff.

klgates.com
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IMPACT OF AN OVERBROAD CLASS ON A
MOTION FOR CLASS CERTIFICATION, CONT.
 Where a proposed class is overbroad, Courts will often re-define the
proposed class to narrow its scope.
 Suchanek v. Sturm Foods, Inc., 764 F.3d 750, 757 (7th Cir. 2014)
(recommending amendment to address “minor overbreadth
problems that do not call into question the validity of the class as
a whole”)
 Courts are not obligated to narrow an overbroad class or provide an
opportunity for a plaintiff to amend.

 Moore v. Apple Inc., No. 14-CV-02269-LHK, 2015 WL 7351464,
at *7 (N.D. Cal. Nov. 20, 2015).

klgates.com
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OVERBREADTH AND SETTLEMENT CLASSES
 Normally, Courts apply a relaxed Rule 23 scrutiny of proposed
settlement classes.
 U.S. Supreme Court mandates a heighted review of proposed class
definitions.
 “[O]ther specifications of [Rule 23] – those designed to protect
absentees by blocking unwarranted or overbroad class definitions –
demand undiluted, even heightened, attention in the settlement
context.” See Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620
(1997).
 In re Deepwater Horizon, 723 F.3d 326, 343 (5th Cir. 2013)

 Lesson: Do not forget to consider overbreadth in negotiating and
drafting settlement-only class definitions.
klgates.com
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RELATED CONCEPT: ARTICLE III STANDING
 Article III Standing Requirements:
 Injury-in-Fact;
 Causation; and
 Redressability.

 Article III Standing in Class Actions
 Named Plaintiff: A named plaintiff must have standing individually
and must be a member of the proposed class.

 Putative Class Member: Must all putative class members have
standing at the class certification stage?

klgates.com
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ARTICLE III STANDING & PUTATIVE CLASS
MEMBERS, CIRCUIT SPLIT
 No: Putative Class Members need not establish or possess Article
III standing; only the named Plaintiff must demonstrate standing.
 A properly defined Rule 23 class should not raise standing issues; standing of
putative class members is protected by the Rule 23 requirements.



Examples:
 Third Circuit: Neale v. Volvo Cars of N. Am., LLC, 794 F.3d 353, 362 (3d Cir.
2015) (“requiring Article III standing of absent class members is inconsistent with
the nature of an action under Rule 23”).
 Ninth Circuit: Bates v. United Parcel Serv., Inc., 511 F.3d 974, 985 (9th Cir.
2007).
 Tenth Circuit: Colorado Cross Disability Coalition v. Abercrombie & Fitch Co.,
765 F.3d 1205, 1214 (10th Cir. 2014).

klgates.com

39

ARTICLE III STANDING & PUTATIVE CLASS
MEMBERS, CIRCUIT SPLIT
 Yes: Putative Class Members must have Article III standing, and a
class must be defined to only include members with standing.
 Rule 23 does not alter or circumvent substantive rights, and Courts
cannot ignore Article III standing requirements.


Examples:
 Second Circuit: Denney v. Deutsche Bank AG, 443 F.3d 253, 264 (2d Cir. 2006)
(absent class members need not submit evidence of standing, but “no class may
be certified that contains members lacking Article III standing”).
 Fifth Circuit: In re Deepwater Horizon, 732 F.3d 326, 342-43 (5th Cir. 2013)
(settlement class overbroad where class was defined to include members without
injury and thus lacking standing)
 Eighth Circuit: Avritt v. Reliastar Life Ins. Co., 615 F.3d 1023, 1034 (8th Cir. 2010)
(“a named plaintiff cannot represent a class of persons who lack the ability to
bring a suit themselves”).

klgates.com
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ARTICLE III STANDING & PUTATIVE CLASS
MEMBERS, CIRCUIT SPLIT, CONT.
 Tyson Foods, Inc. v. Bouaphakeo, No. 14-1146 (U.S.
Supreme Court):
 Issue: “Whether a class action may be certified or maintained
under Rule 23(b)(3) . . . when the class contains hundreds of
members who were not injured and have no legal right to any
damages.”
 Oral Argument: November 10, 2015.

 Decision: Expected this term; stay tuned!

klgates.com
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Ascertainability: Best Practices
for Offense & Defense
Andrew Trask
Co-Chair, Class Action Group
McGuireWoods LLP
atrask@mcguirewoods.com

2010s have been defined
by 3d Circuit law
• Marcus v. BMW of N. Am., LLC, 687 F.3d 583 (3d Cir.
2012) (defines asceratinability doctrine).
• Carrera v. Bayer Corp., 727 F.3d 300, 308–09 (3d Cir.
2013) (class not ascertainable where it would rely
on purchase receipts that were likely not retained).
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This was the year best
practices changed:
Offense
• Mullins v. Direct Digital,
LLC, 795 F.3d 654, 658
(7th Cir. 2015).
o Pushes back against
“heightened ascertainability
requirement” in Carrera.

• Rikos v. Procter &
Gamble Co., 799 F.3d
497 (6th Cir. 2015).
o Follows Mullins

Defense
• Byrd v. Aaron’s, Inc.,
784 F.3d 154 (3d Cir.
2015).
o Clarifies ascertainability
doctrine in 3d Circuit.

•

Karhu v. Vital Pharms.,
Inc., 2015 U.S. App.
LEXIS 9576, at *6–*7
(11th Cir. Jun. 9, 2015)
(unpublished).
o Extends Marcus/Carrera to 11th
Circuit.
44

Defining the Class
Best Practices (Offense)
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Stay away from merits in
definition
• “Fail-safe” class definitions still generally disfavored
o In re Nexium Antitrust Litig., 777 F.3d 9, 22 (1st Cir. 2015) (noting “the
inappropriateness of certifying what is known as a ‘fail-safe class’—a class
defined in terms of the legal injury”).
o Mullins, 795 F.3d at 657 (“Class definitions have failed [the ascertainability]
requirement when they were too vague or subjective, or when class
membership was defined in terms of success on the merits (so-called "failsafe" classes).”)
o Sauter v. CVS Pharm., Inc., 2014 U.S. Dist. LEXIS 63122 (S.D. Ohio May 7,
2014) (strikes class allegations because of fail-safe definition).

• But see
o In re Rodriguez, 695 F.3d 360, 370 (5th Cir. 2012) (“our precedent rejects
the fail-safe class prohibition”).
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Aim for objective criteria
• Those criteria must also be specific and material to
the class.
o Brecher v. Republic of Argentina, 802 F.3d 303, 305 (2d Cir. 2015) (“the use
of objective criteria cannot alone determine ascertainability when those
criteria, taken together, do not establish the definite boundaries of a
readily identifiable class.”)
o Mullins, 795 F.3d at 657 (“Class definitions have failed [the ascertainability]
requirement when they were too vague or subjective.”)
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Provide evidence of
ascertainability
• The burden is still on plaintiffs to meet Rule 23
requirements.
o Piotrowski v. Wells Fargo Bank, NA, 2015 U.S. Dist. LEXIS 98688, *20 (D. Md.
Jul. 29, 2015) (denying certification where “Plaintiffs also have provided no
evidence that a class could be ascertained”).
o Sherman v. Yahoo! Inc., 2015 U.S. Dist. LEXIS 127809, *19 (S.D. Cal. Sep. 23,
2015) (denying certification because “[h]aving thoroughly reviewed all of
Plaintiff's proposed methods of ascertaining the class, the Court finds that
Plaintiff has not met her burden of demonstrating that there is an
administratively feasible method of identifying the putative class
members”).
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Avoid affidavits
• Still generally disfavored.
o Marcus, 687 F.3d at 594;
o Karhu, 2015 U.S. App. LEXIS 9576, at *8–*9;
o In re Processed Eggs Antitrust Litig., No. 08-MD-2002, 2015 U.S. Dist. LEXIS
124799, *26 (E.D. Pa. Sep. 18, 2015) (denying certification where “Plaintiffs
propose that potential class members submit affidavits swearing that they
fall within the class definition.”).

• Acceptable if there are mechanisms for weeding
out unreliable affidavits.
o Byrd v. Aaron's Inc., 784 F.3d 154 (3d Cir. 2015) (“In Carrera, we concluded
that the plaintiffs' proposed reliance on affidavits alone, without any
objective records to identify class members or a method to weed out
unreliable affidavits, could not satisfy the ascertainability requirement.”)
o Rikos, 799 F.3d at 526 & n.10.
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Subpoenas not panaceas
• Plaintiffs are increasingly subpoenaing third-party
retailers to get ascertainability records.
• Courts not crazy about the practice:
o Sherman., 2015 U.S. Dist. LEXIS 127809 at *19 (“Plaintiff's last resort is to issue
a subpoena to AT&T for subscriber records. As an initial matter, Plaintiff has
not demonstrated that she has any likelihood of success via this route.”).
o Randolph v. J.M. Smucker Co., 303 F.R.D. 679, 690(S.D. Fla. 2014) (rejecting
suggestion that plaintiffs could subpoena third-party retailers to determine
purchasers of cooking oil).
o In re Clorox Consumer Litig., 301 F.R.D. 436, 440 (N.D. Cal. 2014) (requiring
plaintiff to show evidence of how third-party records would help identify
class).
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Challenging
Ascertainability
Best Practices (Defense)
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Be selective
• Courts are getting increasingly impatient with
defendants that use ascertainability as a catch-all.
o Suchanek v. Sturm Foods, 764 F.3d 750 (7th Cir. 2014) (rejects overbreadth
argument “that do[es] not call into question the validity of the class as a
whole”).
o Byrd v. Aaron’s, Inc., 784 F.3d 154 (3d Cir. 2015). PAREN TK

• Not worth challenge if simple amendment will cure.
o

Suchanek v. Sturm Foods, 764 F.3d 750 (7th Cir. 2014).
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Be precise
• Courts are requiring more precision in Rule 23
arguments: will reject conflation of predominance
with ascertainability.
o Mullins, 795 F.3d at 658 (“The policy concerns motivating the heightened
ascertainability requirement are better addressed by applying carefully
the explicit requirements of Rule 23(a) and especially (b)(3).”)
o Byrd v. Aaron’s Inc., 784 F.3d 154, 164 (3d Cir. 2015) (“The predominance
and ascertainability inquiries are distinct …”).
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Be concrete
• Rely on record evidence rather than hypotheticals.
o EQT Prod. Co. v. Adair, 764 F.3d 347, 359(4th Cir. 2014) (“As the record in
this case highlights, numerous heirship, intestacy, and title-defect issues
plague many of the potential class members’ claims to the gas estate. In
our view, these complications pose a significant administrative barrier to
ascertaining the ownership classes.”).
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Be reasonable
• Be prepared to explain why your challenge is not
an existential threat to the class action.
o Mullins, 795 F.3d at 658 (“The heightened ascertainability requirement
upsets this balance. In effect, it gives one factor in the balance absolute
priority, with the effect of barring class actions where class treatment is
often most needed: in cases involving relatively low-cost goods or
services, where consumers are unlikely to have documentary proof of
purchase.”).
o In re ConAgra Foods, Inc., 2015 U.S. Dist. LEXIS 24971, at *93 (C.D. Cal. Feb.
23, 2015) (rejecting administrative burden argument because it would
“effectively prohibit class actions involving low priced consumer goods—
the very type of claims that would not be filed individually—thereby
upending the policy at the very core of the class action mechanism”)
(internal quotation omitted).
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Further reading:
• Geoffrey C. Shaw, Class Ascertainability, 124 YALE
L.J. 2354 (2015).
o Argues against implicit ascertainability requirment; cited in Mullins.

• Erin L. Geller, The Fail-Safe Class as an Independent
Bar to Class Certification, 81 FORDHAM L. REV. 2769,
2803–04 (2013).
o Good explication of logic against fail-safe classes.
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For more, see:
• Check for updates at:
o www.classactioncountermeasures.
com
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