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I. Genesis of SLAPP Suits: Definitions
• SLAPP: Strategic Lawsuit Against Public Participation – intended to punish or harass
a defendant for participating in public life.

• SLAPP-Back Suits: SLAPP defendants can seek monetary damages against original
plaintiffs for abuse of legal process, in addition to getting the SLAPP action dismissed.
o Defendant can file a counterclaim in the original lawsuit or file in a separate litigation.
o Possible recovery includes:
‒ Costs and attorney’s fees
‒ Compensatory damages
‒ Punitive damages
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I. Genesis of SLAPP Suits: History & Modern Application
• History: the oldest cases involved right to petition the government.
• Noerr-Pennington Doctrine: exempts private entities from liability due to good faith
attempts to petition or otherwise influence the government.
• Types of common modern SLAPP claims: defamation, nuisance, interference with
contract, interference with economic advantage, or invasion of privacy.
• Target: potentially anyone (individuals and companies) who speaks on issues of
interest to the public—on social media, in marketing, or any other form of participation
in the marketplace of ideas.
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I. Genesis of SLAPP Suits: Anti-SLAPP statutes
• Purpose of anti-SLAPP statutes: protect public participation/free speech and deter
SLAPP suits, by allowing the defendant to bring an anti-SLAPP motion to dismiss the
SLAPP action quickly and to recover litigation costs.
o SLAPP-Back suits can potentially be subject to the same anti-SLAPP statutes.

• As of 2021, over 30 states and DC have anti-SLAPP statutes.
• So far, no federal anti-SLAPP laws.
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II. Mechanics of Anti-SLAPP Statutes – New York
• On November 10, 2020, Governor Andrew Cuomo signed into law an update to New
York’s anti-SLAPP law.
o Broad coverage: N.Y. Civ. Rights Law §76-a(1)(a) now applies to claims based on
‒ “any communication in a place open to the public or a public forum in connection with an issue of public interest;”
or
‒ “any other lawful conduct in furtherance of the exercise of the constitutional right of free speech in connection
with an issue of public interest, or in furtherance of the exercise of the constitutional right of petition.”
‒ The statute also states that “public interest” should be construed broadly, including “any subject other than a
purely private matter.”

o Mandatory fee-shifting: N.Y. Civ. Rights Law § 70-a(1)(a).
o Procedural ease for filing a motion to dismiss: N.Y. C.P.L.R. § 3211(g).
o Enhanced burden on plaintiff in responding to motion for summary judgement: N.Y. C.P.L.R. §3212(h).

Privileged and Confidential

8

II. Mechanics of Anti-SLAPP Statutes – New York
• Motion to dismiss: when an action arises under the anti-SLAPP statute (N.Y. Civ.
Rights Law §76-a), the defendant can bring a motion to dismiss the complaint, subject
to the deadline and other requirements in N.Y. C.P.L.R. § 3211(e).
• Burdens: once the defendant meet its burden of proof, i.e., to demonstrate that the
lawsuit is an action based on its public participation, the plaintiff can only avoid
dismissal (N.Y. C.P.L.R. § 3211(g)(1)) or summary judgment (N.Y. C.P.L.R. § 3212(h))
by demonstrating that its claim has a “substantial basis in law” or is supported by a
“substantial argument” for modifying the law.
o But what is “substantial basis”? Open question awaiting more clarification from courts. See, e.g.,
Egiazaryan v. Zalmayev, No. 11 CIV. 2670 PKC GWG, 2014 WL 1244790, at *3 (S.D.N.Y. Mar. 19,
2014) (“The Court finds that a claim may be dismissed for failure to state a claim but nonetheless have
a substantial basis in fact and law.”).
o Proof of malice: to recover damages in a SLAPP suit, the plaintiff must also establish actual malice
(knowledge of falsity or reckless disregard of falsity) of the defendant by clear and convincing
evidence (N.Y. Civ. Rights Law §76-a). But see: Project Veritas v. N.Y. Times Co., No. 63921/2020 (Sup.
Ct., Westchester Cnty. Mar. 18, 2021).
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II. Mechanics of Anti-SLAPP Statutes – New York
• Permitted evidence: the court may consider evidence outside the pleadings, including
“supporting and opposing affidavits stating the facts upon which the action or defense
is based” (N.Y. C.P.L.R. § 3211(g)(2)).
o This procedural mechanism allows dismissal at the outset without going through lengthy and costly
discovery.

• Stay of discovery: automatic stay of discovery, pending hearings, and motions in the
action upon filing of the anti-SLAPP motion (N.Y. C.P.L.R. § 3211(g)(3)).
o This mechanism allows the defendant to limit the scope and expense of the lawsuit until after its antiSLAPP motion has been resolved.

• Costs and attorney’s fees: if the defendant wins the anti-SLAPP motion, recovery of
costs and attorney’s fees is mandatory (N.Y. Civ. Rights Law §70-a).
o This means the defendant can recover litigation expenses without having to file additional
counterclaims or initiate another action.
Privileged and Confidential
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II. Mechanics of Anti-SLAPP Statutes – New York
• Appeals: a ruling on the anti-SLAPP motion to dismiss is immediately appealable
without a final judgment (N.Y. C.P.L.R. § 5701(a)(2)).
• Applicability in federal courts:
o Applicable: N.Y. Civ. Rights Law §§70-a, 76-a
‒ See, e.g., Dynamic Energy Sols., LLC v. Pinney, 387 F. Supp. 3d 176, 184 (N.D.N.Y. 2019) (plaintiff’s filing of its
anti-SLAPP claim “as an independent cause of action in federal court” is permitted by the NY anti-SLAPP
statutes).

o N/A: N.Y. C.P.L.R. §§ 3211(g), 3212(h)
‒ See, e.g., Douglas v. New York State Adirondack Park Agency, 895 F. Supp. 2d 321, 384 (N.D.N.Y. 2012)
(“Fed.R.Civ.P. 12(b)(6) and not N.Y. C.P.L.R. 3211(g) governs the Court's analysis”).

‒ La Liberte v. Reid, 966 F.3d 79, 86-87 (2d Cir. 2020) (applying substantive portion of Nevada anti-SLAPP, but
declining to apply procedural protections)
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II. Mechanics of Anti-SLAPP Statutes – New York
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Mechanics of California’s Anti-SLAPP Statute
Josephine K. Petrick, Senior Counsel, Hanson Bridgett LLP – Appellate Practice Group

California - “special” motion to strike
• California Code of Civil Procedure (“CCP”), § 425.16
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California – Two-step analysis
1. Speech protected by the SLAPP statute?
2. Likelihood of success on the merits
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California - Burden-shifting
1. Speech protected by the SLAPP statute?
Moving party’s burden.

2. Likelihood of success on the merits
Burden shifts to the nonmoving party.
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CALIFORNIA – SLAPP PRONG ONE

17

California – SLAPP prong one standard
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California – SLAPP prong one nuances
• Beware of splits of authority
and nuance
• No 1:1 tracking with
constitutional rights
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California - What’s not covered?
Speech and petitioning activities not
touching on a matter of public
concern/interest—even if constitutionally
protected
Price v. Operating Eng’rs Local Union No. 3, 195 Cal.
App. 4th 962, 974 (2011) (pamphlets personally
attacking company leader lacking policymaking power)
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Anti-SLAPP law targets acts—not evidence.
Park v. Board of Trustees of California
State University (2017) 2 Cal.5th 1057,
1060.
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… like with civil conspiracy claims
• Spencer v. Mowat (2020) 46 Cal.App.5th 1024
(territorial surf gang)
• Novartis Vaccines & Diagnostics, Inc. v. Stop
Huntingdon Animal Cruelty USA, Inc. (2006)
143 Cal.App.4th 1284 (animal rights protest
gone awry)
• Richmond Compassionate Care Collective v. 7
Stars Holistic Foundation, Inc. (2019) 32
Cal.App.5th 458 (marijuana dispensary racket)
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Limits of California’s anti-SLAPP law
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Criminal, illegal conduct
• E.g., extortion
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Foreign litigation
… mostly.
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Government enforcement actions
CCP § 425.16(d)
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Private attorney general actions (PAGA)
CCP § 425.17(b)

27

Certain actions between business competitors
CCP § 425.17(c))
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CALIFORNIA – SLAPP PRONG TWO
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CCP § 425.16(b)(1)
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SLAPP prong two: what evidence is required?
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Plaintiffs can’t just rely on the pleadings
… despite the language of the statute.

CCP § 425.16(b)(2).
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Trap for the unwary

Sweetwater Union High School Dist. v. Gilbane Building Co. (2019) 6 Cal.5th 931,
940
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Any evidence under oath will work fine, even hearsay.
... again, despite the language of the statute.

CCP § 425.16(b)(2)

Sweetwater Union High School Dist. v. Gilbane Building Co. (2019) 6
Cal.5th 931
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California – Nuts and bolts
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Strict time limits
• 60 days after complaint
• Court’s discretion
thereafter
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Automatic stay of discovery
• Filing anti-SLAPP motion stays
discovery
• Noticed motion and good cause for
limited discovery re: motion
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Moving party can get attorneys’ fees
• Only a prevailing moving party
gets fees – CCP § 425.16(c)(1)
• One-sided unless the motion is
frivolous
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Fee award reviewed for abuse of discretion
on appeal
… unless legal error (e.g.,
frivolous)
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Immediate appeal of anti-SLAPP rulings
• … win or lose (CCP § 425.16(i))
• De novo standard of review
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Joel H. Rosner, Esq. Counsel
Litigation Practice
jrosner@tarterkrinsky.com
Tel: 212-216-1187
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Texas Citizens Participation Act (TCPA)
• TEX. CIV. PRAC. & REM. CODE § 27.001 et seq.
• As originally enacted, became arguably the broadest Anti-SLAPP law in the U.S.

• “Almost any imaginable form of communication, in any medium is covered." Adams
v. Starside Custom Builders, LLC, 547 S.W.3d 890, 894 (Tex. 2018).
• The TCPA is frequently used in Texas courts.
• 340 state appellate court opinions issued through December 2019, including 13 by the
Texas Supreme Court.1

• Amended in 2019, primarily to narrow scope of claims subject to dismissal.
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Texas Citizens Participation Act (TCPA)
Purpose (Sec. 27.002)
• to encourage and safeguard the constitutional rights of persons to petition, speak freely,
associate freely, and otherwise participate in government to the maximum extent permitted
by law and, at the same time, protect the rights of a person to file meritorious lawsuits for
demonstrable injury.

Construction (Sec. 27.011)
• does not abrogate or lessen any other defense, remedy, immunity, or privilege available
under other constitutional, statutory, case, or common law or rule provisions.

• shall be construed liberally to effectuate its purpose and intent fully.
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Texas Citizens Participation Act (TCPA)
Motion to Dismiss (Sec. 27.003(a))
• If a legal action is based on or is in response to a party's exercise of the right of
free speech, right to petition, or right of association or arises from any act of
that party in furtherance of the party's communication or conduct described by
Section 27.010(b), that party may file a motion to dismiss the legal action. A
party under this section does not include a government entity, agency, or an
official or employee acting in an official capacity.
• 2019 amendment deleted “relates to” from “is based on, relates to, or is in
response to a party’s exercise of the right …
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Texas Citizens Participation Act (TCPA)
Definitions (Sec. 27.001)
• “Legal action” means a lawsuit, cause of action, petition, complaint, cross-claim, or
counterclaim or any other judicial pleading or filing that requests legal, declaratory, or equitable
relief.
• “The term does not include:
• (A) a procedural action taken or motion made in an action that does not amend or add a claim
for legal, equitable, or declaratory relief;
• (B) alternative dispute resolution proceedings; or
• (C) post-judgment enforcement actions.
• 2019 amendment added “declaratory relief” to the definition of “legal action.”
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Texas Citizens Participation Act (TCPA)
Definitions (Sec. 27.001)
• “Exercise of the right of association” means to join together to collectively
express, promote, pursue, or defend common interests relating to a
governmental proceeding or a matter of public concern.
• Before the 2019 amendment, claims under the right of association did not require that the
communications were a “matter of public concern.

• “Exercise of the right of free speech” means a communication made in
connection with a matter of public concern.
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Texas Citizens Participation Act (TCPA)
Definitions (Sec. 27.001)

• “Matter of public concern” means a statement or activity regarding: (A) a public
official, public figure, or other person who has drawn substantial public attention due
to the person's official acts, fame, notoriety, or celebrity; (B) a matter of political,
social, or other interest to the community; or (C) a subject of concern to the public.
• The revised definition borrows from Snyder v. Phelps, 562 U.S. 443 (2011).

• Before 2019 amendment, a “matter of public concern” was defined as “includ[ing] an
issue related” to: health or safety, environmental, economic, or community wellbeing; the government; a public official or public figure; or a good, product, or
service in the marketplace.
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Texas Citizens Participation Act (TCPA)
Definitions (Sec. 27.001)
• “Exercise of the right to petition” means, among other things,
• a communication in or pertaining to a judicial, executive, or legislative proceeding,
or a proceeding of the governing body of a political subdivision of the state.
• a communication in connection with an issue under consideration or review by a
legislative, executive, judicial, or other governmental body, or in another
governmental or official proceeding,
• or a communication reasonably likely to encourage such consideration or review, or
to enlist public participation in an effort to cause such consideration or review.
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Texas Citizens Participation Act (TCPA)
Conduct described in Sec. 27.010(b)
• a legal action against a person arising from any act of that person, whether public or private, related to
the gathering, receiving, posting, or processing of information for communication to the public, whether
or not the information is actually communicated to the public, for the creation, dissemination,
exhibition, or advertisement or other similar promotion of a dramatic, literary, musical, political,
journalistic, or otherwise artistic work, including audio-visual work regardless of the means of
distribution, a motion picture, a television or radio program, or an article published in a newspaper,
website, magazine, or other platform, no matter the method or extent of distribution; and
• a legal action against a person related to the communication, gathering, receiving, posting, or
processing of consumer opinions or commentary, evaluations of consumer complaints, or reviews or
ratings of businesses.”

• This section was added by 2019 amendment.
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Texas Citizens Participation Act (TCPA)
Other offenses covered by TCPA (Sec. 27.010(c))
• a legal action against a victim or alleged victim of family violence or dating violence
as defined in Chapter 71, Family Code, or an offense under Chapter 20, 20A, 21, or
22, Penal Code, based on or in response to a public or private communication.
• Chapter 20, Penal Code: Kidnapping, Unlawful Restraint, Smuggling of Persons.

• Chapter 20A, Penal Code: Trafficking of Persons.
• Chapter 21, Penal Code: Sexual offenses.
• Chapter 22, Penal Code: Assaultive offenses (including sexual assault).

• This section was added by 2019 amendment.
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Texas Citizens Participation Act (TCPA)
Exemptions from TCPA motions to dismiss (Sec. 27.010(a))
•

(1) an enforcement action that is brought in the name of this state or a political subdivision of this state by the attorney general, a
district attorney, a criminal district attorney, or a county attorney;

•

(2) a legal action brought against a person primarily engaged in the business of selling or leasing goods or services, if the
statement or conduct arises out of the sale or lease of goods, services, or an insurance product, insurance services, or a
commercial transaction in which the intended audience is an actual or potential buyer or customer;

•

(3) a legal action seeking recovery for bodily injury, wrongful death, or survival or to statements made regarding that legal action;

•

(4) a legal action brought under the Insurance Code or arising out of an insurance contract;

•

(5) a legal action arising from an officer-director, employee-employer, or independent contractor relationship that:

•

(A) seeks recovery for misappropriation of trade secrets or corporate opportunities; or

•

(B) seeks to enforce a non-disparagement agreement or a covenant not to compete;
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Texas Citizens Participation Act (TCPA)
Exemptions from TCPA motions to dismiss (Sec. 27.010(a)) (cont.)
•

(6) a legal action filed under Title 1, 2, 4, or 5, Family Code, or an application for a protective order under Chapter 7A, Code of
Criminal Procedure;

•

(7) a legal action brought under Chapter 17, Business & Commerce Code, other than an action governed by Section 17.49(a) of
that chapter;

•

(8) a legal action in which a moving party raises a defense pursuant to Section 160.010, Occupations Code, Section 161.033,
Health and Safety Code, or the Health Care Quality Improvement Act of 1986 (42 U.S.C. 11101 et seq.);

•

(9) an eviction suit brought under Chapter 24, Property Code;

•

(10) a disciplinary action or disciplinary proceeding brought under Chapter 81, Government Code, or the Texas Rules of
Disciplinary Procedure;

•

(11) a legal action brought under Chapter 554, Government Code; or

•

(12) a legal action based on a common law fraud claim.
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Texas Citizens Participation Act (TCPA)
Motion to dismiss procedure (Sec. 27.003 / Sec. 27.006)
• Motion must be filed not later than the 60th day after the date of service of the legal action.
• Movant must notify the parties of the hearing date not later than 21 days before the hearing.
• Responses to the motion must be filed not later than 7 days before the hearing.
• The TCPA does not specifically provide for reply papers.

• Deadlines may be extended by party agreement or, for good cause shown, by order of the
court.
• The filing of a motion to dismiss suspends all discovery in the action until the court rules on the
motion to dismiss. However, for good cause, the court may allow limited discovery relevant to
the motion.
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Texas Citizens Participation Act (TCPA)
The moving party’s burden on the motion to dismiss (Sec. 27.005)
• The movant must demonstrate that the legal action “is based on or is in response to”:
• (1) its exercise of: (A) the right of free speech; (B) the right to petition; or (C) the right of
association; or (2) its engagement in the conduct described by Section 27.010(b).
• Although not specified, (2) presumably includes the acts described by Sec. 27.010(c)

• Before the 2019 amendment, a showing by “preponderance of the evidence” was required.

• The moving party may rely solely on the pleadings or submit evidence. See Hersh v. Tatum,
526 S.W.3d 462 (Tex. 2017).
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Texas Citizens Participation Act (TCPA)
If the movant meets its initial burden, the burden shifts to the non-moving party (Sec. 27.005)
• The non-moving party must “establish[] by clear and specific evidence a prima facie case for each
essential element of the claim in question.”
• “Clear and specific” means unambiguous evidence that specifically relates to the element being proved. Conclusory
affidavits or vague evidence are inadequate. For example, a general claim of damages that does not identify a
specific loss amount or explain how the movant’s conduct caused the loss.
• “Prima facie case” has the traditional meaning: “evidence sufficient as a matter of law to establish a given fact if it is
not rebutted or contradicted . . . the minimum quantum of evidence necessary to support a rational inference that the
allegation of fact is true.” In re Lipsky, 460 S.W.3d 579, 590 (Tex. 2015).
• Circumstantial evidence is permitted.
• Non-moving parties should submit evidence and should not rely solely on the pleadings. (Some courts have held
that pleadings may not be used at all to satisfy the non-moving parties’ burden.)

• The TCPA does not impose a higher burden of proof than that required at trial.
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Texas Citizens Participation Act (TCPA)
Hearing on the motion to dismiss (Sec. 27.004)
• Hearing must be set not later than the 60th day after the motion is served.

• Hearing date may be extended up to 90 days after service of the motion if docket conditions
require a later hearing, by court order upon a showing of good cause, or by party agreement.
• Hearing date may be extended up to 120 days after service of the motion if the court allows
discovery relevant to the motion.
• Before the 2019 amendment, there was a split among the courts as to whether the hearing
could be continued past the 60/90/120-day deadline. This appears to have been resolved by
providing that the court’s ruling on the motion is due following the “conclusion” of the hearing,
which suggests that multiple hearing dates may be held.
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Texas Citizens Participation Act (TCPA)
Ruling on the motion to dismiss (Sec. 27.005 / Sec. 27.006)
• The court must rule on a TCPA motion to dismiss not later than the 30th day following the date the
hearing on the motion concludes.

• In deciding whether a legal action is subject to the TCPA (movant’s burden), and if so, should not be
dismissed (respondent’s burden), the court considers the pleadings, evidence a court could consider
on a motion for summary judgment, and supporting and opposing affidavits concerning the facts on
which the liability or defense is based.
• If the movant satisfies its burden to show that the TCPA applies but the respondent fails to satisfy its
burden to show a prima facie case on each claim, the court “shall dismiss” the legal action.
• The court may also dismiss the legal action if the movant establishes an affirmative defense or other
grounds on which it is entitled to judgment as a matter of law.
• The affirmative defense provision was added by the 2019 amendment.
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Texas Citizens Participation Act (TCPA)
Appeal (Sec. 27.008 / Tex. R. App. 26.1, 28.1)
• An interlocutory appeal may be taken from the denial of a TCPA motion to
dismiss.
• If the court does not decide the motion by the 30-day deadline, the motion is
considered to have been denied by operation of law and may be appealed.
• The appellate court “shall expedite” an appeal or writ from a trial court order
denying a TCPA motion to dismiss.
• Notice of appeal must be filed within 20 days of the decision.
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Texas Citizens Participation Act (TCPA)
Attorney’s Fees and Sanctions (Sec. 27.007 / Sec. 27.009)
•

If the court grants the motion to dismiss, it “shall award to the moving party court costs and reasonable attorney's fees incurred in
defending against the legal action.”
•

•

The only exception was added by the 2019 amendment, and provides that, where the court has ordered dismissal of a compulsory counterclaim, the court
“may” award attorney’s fees and costs if the counterclaim was “frivolous or solely intended for delay.”

The court also “may” award sanctions against the party who brought the legal action if the court wishes to deter the party from
bringing similar actions in the future. (Before 2019, the award of sanctions was mandatory.)
•

To award sanctions, the court must make findings as to whether the legal action was brought to deter or prevent the moving party from exercising
constitutional rights and is brought for an improper purpose, including to harass or to cause unnecessary delay or to increase the cost of litigation.

•

If the court denies the motion, it “may” award attorney’s fees and costs to the non-moving party if it finds that the motion was
“frivolous or solely intended to delay.”

•

The reasonableness and necessity of a fee amount is determined by using the “lodestar” method.
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Texas Citizens Participation Act (TCPA)
No effect of ruling on later issues in case (Sec. 27.0075)
• Neither the court's ruling on the motion nor the fact that it made such a ruling
shall be admissible in evidence at any later stage of the case, and no burden of
proof or degree of proof otherwise applicable shall be affected by the ruling.
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Texas Citizens Participation Act (TCPA)
What’s next?
• Before TCPA was amended in 2019, it was widely used, even against claims not
typically considered to be SLAPP suits:
• Gensetix, Inc. v. Baylor College of Medicine, No. 14-19-00488-CV (Tex. App. Dec. 31, 2020) (preamendment case): Plaintiff alleged it held exclusive license to commercialize a patent and raised
claims for breach of contract (including of non-disclosure agreement) and tortious interference with
contract. Dismissed under TCPA because claims involved communications – made privately –
about a matter of public concern, i.e., a medical research patent.
• Elite Auto Body LLC v. Autocraft Bodywerks, Inc., 520 S.W. 3d 191 (Tex. App. 2017): Plaintiff
alleged former employee misappropriated trade secrets and confidential information and gave them
to competitor. Dismissed under TCPA because the communications involved in the
misappropriation were to promote the defendants’ common interests in maintaining a competitive
auto body repair business, and so were an exercise of the defendants’ right of association.
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Texas Citizens Participation Act (TCPA)
What’s next? (cont.)
• Only a small number of cases have been decided on appeal under the 2019 amendment. But
those decisions suggest the amendment may accomplish its goal of limiting the cases that are
subject to dismissal under the TCPA.
• An example of this is what appears to be the first decision to apply the 2019 amendment, which
was issued on Dec. 2, 2020 in the matter of Vaughn-Riley v. Patterson, No. 05-20-00236-CV
(Tex. App.).1 An actor sued other actors, claiming breach of a contract to appear in a play,
defamatory statements (including on Instagram), and violation of Texas Deceptive Trade
Practices Act. The court, discussing and then applying the newly-narrowed definition of “matter
of public concern,” denied the motion to dismiss because the performance of a particular play
was not of general interest or value to the community, so was not a matter of public concern.
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Leveraging Anti-SLAPP Statutes
• While Anti-SLAPP statutes were enacted to protect defendants from abusive suits that threatened their
speech and public participation rights, the provisions of many statutes give defendants significant
leverage even in ordinary suits.
• Putting the plaintiff on the defensive, forcing it to defend its case.
• Requires the plaintiff to identify all the facts of its claim at the outset of the case, without the benefit of
discovery.
• Some states have expanded the scope of the Anti-SLAPP statute beyond traditional SLAPP-style
suits.
• Stay discovery during the pendency of the motion to dismiss.
• Mandatory award of attorney’s fees to prevailing defendant, but fees awarded to plaintiff only when the
motion to dismiss was frivolous or intended to delay.
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Constitutionality of Anti-SLAPP Statutes
• Anti-SLAPP statutes have been challenged by litigants as unconstitutional on
several grounds:
• Giving judges the power to make factual findings impairs the plaintiff’s right to a jury trial.
• Imposing a high threshold for plaintiffs to proceed with a suit threatens their right of access to
the courts.
• Awarding attorney’s fees only to the successful movant (as opposed to the non-moving
party) violates due process rights.

• To date, only three statutes have been held unconstitutional, but only under the
applicable state constitution. All three statutes were rejected on the ground that
they impaired the right to a jury trial.
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Constitutionality of Anti-SLAPP Statutes
New Hampshire
• Opinion of the Justices, 641 A.2d 1012 (N.H. 1994)
• The New Hampshire legislature asked the N.H. Supreme Court to evaluate a proposed Anti-SLAPP
statute that, among other things, required dismissal unless a plaintiff could show a “probability” of
prevailing on its claim.

• The court held that the statute impaired the plaintiff’s right to a jury trial under the N.H. constitution,
which guarantees jury trials for virtually every type of common-law claim, as the Anti-SLAPP statute
required a court to make findings of fact as to the merits of the plaintiff’s claim, which was the function
of a jury. (The court contrasted this approach with the manner in which motions to dismiss and for
summary judgment were decided.)
• California’s Anti-SLAPP statute, and that of other states, use the same standard as that found
unconstitutional by the N.H. court.
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Constitutionality of Anti-SLAPP Statutes
Washington
•

Davis v. Cox, 351 P.3d 862 (Wash. 2015)

•

The Washington Anti-SLAPP statute provided that, on a motion to dismiss, the moving party has "the initial burden of showing by a
preponderance of the evidence" that the claims at issue involved public participation and petition. The burden then shifted to the responding
party "to establish by clear and convincing evidence a probability of prevailing on the claim."

•

The state Supreme Court held that this violated the plaintiff’s right to a jury trial under the state constitution, which mandates that “[t]he right of
trial by jury shall remain inviolate.” The court distinguished the Anti-SLAPP statute from the summary judgment standard, where a motion was
granted only if the undisputed facts entitled the movant to relief as a matter of law. In contrast, the Anti-SLAPP statute required the judge to
resolve disputed facts and make a factual determination as to whether the plaintiff had shown the required clear and convincing evidence.
Thus, it “invades the jury's essential role of deciding debatable questions of fact.”

•

The court also distinguished the Washington and California Anti-SLAPP statutes, noting that, while both require a plaintiff to show the
“probability of prevailing,” the Washington law impermissibly “ratchets up the plaintiffs [sic] evidentiary burden” by requiring clear and convincing
evidence.

•

The court suggested that requiring clear and convincing evidence might also violate the First Amendment right to petition.
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Constitutionality of Anti-SLAPP Statutes
Minnesota
• Leiendecker v. Asian Women United of Minn., 895 N.W.2d 623 (Minn. 2017)
• The Minnesota Anti-SLAPP statute provided that, on a motion to dismiss, the moving party
“must "make a threshold showing that the underlying `claim materially relates to an act of the
moving party that involves public participation.’” The burden then shifted to the responding
party to produce “clear and convincing evidence that the acts of the moving party are not
immunized from liability.”
• The Minnesota Supreme Court held that this violated the plaintiff’s right to a jury trial under the
state constitution, which mandates that “[t]he right of trial by jury shall remain inviolate.” As the
Anti-SLAPP statute asked the judge to resolve disputed facts and to make a factual
determination as to whether the plaintiff had shown the required clear and convincing evidence,
it “unconstitutionally instructs district courts to usurp the role of the jury.”
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Constitutionality of Anti-SLAPP Statutes
Future challenges to constitutionality
•

The lesson from the Davis and Leiendecker decisions is that Anti-SLAPP statutes may be found unconstitutional if they invade the
province of the jury and require a judge to make factual findings.

•

The Nevada Supreme Court recently upheld the constitutionality of the state Anti-SLAPP law because it only required courts to
determine whether a plaintiff had demonstrated with prima facie evidence a probability that it would prevail, and it did not require
the court to make findings of fact, i.e., the same approach as in California. See Taylor v. Colon, 468 P.3d 820 (Nev. 2020).

•

In contrast, the Illinois Citizen Participation Act, which requires a plaintiff to show, by “clear and convincing evidence” that the
defendant’s acts are not immune from liability, is at risk under the rule in Davis and Leiendecker.

•

There also is an open question as to the constitutionality of language like that found in New York’s Anti-SLAPP statute (and
others), which require a plaintiff to show a “substantial basis in fact and law” to survive an Anti-SLAPP summary judgment motion.
While the exact nature of that showing is not specified in the statute, New York courts have held that it requires more than a
“reasonable basis” and more than a prima facie showing, and in all events it appears to be more onerous than the traditional
summary judgment standard.
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Uniform Public Expression Protection Act
• Model Anti-SLAPP statute drafted by the Uniform Law Commission and approved July 15,
2020. See https://www.uniformlaws.org/viewdocument/as-approved-act-2020-july-1
• Applies to communications in governmental proceedings or concerning issues under consideration or
review in such proceedings. Also applies to exercise of rights of free speech, association, or petition on
matters of public concern
• Commercial speech exemption.
• Special motion to dismiss not later than 60 days after service of a cause of action to which the act applies.

• Automatically stays discovery between the moving party and the responding party, and allows the moving
party to seek a broader stay.
• Limited discovery relevant to the motion may be ordered.
• Responding party must show prima facie case as to each essential element of the cause of action.
• Mandatory attorney’s fees to moving party, but fees awarded to responding party only if motion as frivolous
or filed with sole intent to delay.
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V. Strategies for Avoiding SLAPPs & SLAPP-Backs
• How to avoid SLAPPs:
o Choose your subject matter carefully and do your research
‒
‒
‒
‒

Avoid matters that are not of public concern
Know your sources
Identify vexatious or otherwise aggressive potential plaintiffs
Keep records of your research and sources

o Pre-publication legal training/review
o Know the scope & boundary of constitutionally-protected rights, and
‒ Have a policy for corrections/removals that is principled and uniformly applied
‒ Enforce rights aggressively and consistently

o Insurance/Litigation Budget:
‒ If anticipating to be a target of SLAPP suits, consider purchasing insurances (e.g., umbrella insurance policy) that
can protect a defendant from the litigation expenses in a SLAPP suit.
‒ Line up counsel and budget for pre-suit negotiations, in addition to motion practice.
Privileged and Confidential
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V. Strategies for Avoiding SLAPPs & SLAPP-Backs
• How to avoid SLAPP-Motions and SLAPP-Backs:
o Due diligence before filing a lawsuit:
‒ Assess dispute merits: whether there is a lawful basis for bringing the suit.
▪ Compare to Lenz v. Universal Music Corp., 801 F.3d 1126 (9th Cir. 2015)
▪ This can be counterintuitive (e.g., “opinion” doctrine)

‒ Named parties: carefully choose opponents who actually committed wrongdoing to give rise to an action.
‒ Protected: right to free speech and to petition the government.
▪ Be aware that private figure status is no longer a protection when the challenged statement involves matters relevant to the
public interest

o Pleading stage: claims should be drafted clearly so that they do not encourage an anti-SLAPP motion
or SLAPP-Back.
o Know the local procedural rules for anti-SLAPP Back motions:
‒ Whether the SLAPP Back motion is subject to the anti-SLAPP statutes.
▪ If so, take advantage of the available legal protections to dismiss the SLAPP-Back motion quickly.

Privileged and Confidential
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Connect with me on LinkedIn: https://www.linkedin.com/in/theresahouse/
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Applicability of Anti-SLAPP Laws in Federal
Court
Josephine K. Petrick, Senior Counsel, Hanson Bridgett LLP – Appellate Practice Group

Do state anti-SLAPP laws even apply in federal court?
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Erie limits state procedural rules
• Substantive vs. procedural state
laws
• Must not conflict with FRCP

• Only diversity cases, not federal
causes of action
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Certain procedures clearly conflict with the FRCP
E.g.,

• Discovery stay
• Dismissal without leave to amend
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Circuit split
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Applying state anti-SLAPP
laws

Declining to apply state
anti-SLAPP laws

Undecided

1st Cir.

2d Cir. (Cal.)*

3d Cir.

2d Cir. (Nev.)*

5th Cir. (Tex.)*

4th Cir.

5th Cir. (LA)*

7th Cir. (Wash.), but lower
courts differ (Ill. & Ind.)

6th Cir. (appeal pending)

9th Cir. (with intracircuit
dissents & procedural
limitations)

10th Cir., but lower courts
differ

8th Cir.

11th Cir.

Fed. Cir.

D.C. Cir.
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The tide is turning.
• Early trend to apply state antiSLAPP laws under Erie
• Recent trend going the other
way
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No U.S. Supreme Court review, yet
• Despite a few opportunities,
U.S. Supreme Court has
declined to take up the issue
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But …
• Influential then-Judge Kavanaugh
decision holding D.C.’s anti-SLAPP law
does not apply in federal court

• Abbas v. Foreign Policy Grp., LLC, 783
F.3d 1328, 1333 (D.C. Cir. 2015)
(Kavanaugh, J.)
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Dark Side of Anti-SLAPP: Potential for Abuse
Josephine K. Petrick, Senior Counsel, Hanson Bridgett LLP – Appellate Practice Group

California - Legislative findings

CCP § 425.17(a) (2003)
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Potential for abuse: appeals
• Immediate appeal + automatic stay = delaying trial
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Central Valley Hospitalists v. Dignity Health (2018) 19 Cal.App.5th 203, 206
85

People ex rel. Lockyer v. Brar (2004) 115 Cal.App.4th 1315, 1320
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Tools to combat frivolous anti-SLAPP motions and
appeals
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1. Motion for attorneys’ fees in
the trial court for a frivolous
anti-SLAPP motion
E.g., CCP §§ 425.16(g), 128.5.
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2. Motion for sanctions on
appeal; motion to dismiss
appeal as frivolous
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3. Motion to lift the automatic
stay pending appeal
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Josephine Petrick is Senior Counsel
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Practice Group. She represents clients
on appeal and in connection with writs
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counsels trial litigators on matters
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dispositive legal issues.
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