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Section 510 – the Statute
• Retaliation – “It shall be unlawful for any
person to discharge, fine, suspend,
expel, discipline, or discriminate against
a participant or beneficiary for exercising
any right to which he is entitled under
the provisions of an employee benefit
plan ...”
• Interference – “for the purpose of
interfering with the attainment of any
right to which such participant may
become entitled under the plan...”
• Whistleblower – “because he has given
information or has testified or is about to
testify in any inquiry or proceeding...”
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“Typical” Cases
• Participant discharged on eve of vesting in pension benefits
• Participant terminated due to high usage of medical benefits
• Worker classified as an independent contractor to avoid benefit
obligations
• Employee subjected to adverse employment action for complaining
about plan administration
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Procedural Issues
Proper Plaintiff
Adverse Employment Action
Must Section 510 implicate the employment relationship?
• Yes - Stiltner v. Beretta U.S.A. Corp., 74 F.3d 1473 (4th Cir. 1996); Fischer
v. Phila. Elec. Co., 96 F. 3d 1533 (3d Cir. 1996); Deeming v. Am. Standard,
Inc., 905 F.2d 1124 (7th Cir. 1990)

• No - Mattei v. Mattei, 126 F.3d 794 (6th Cir. 1997) (Section 510 claim
need not implicate employment relationship); Straus v. Prudential Emp.
Sav. Plan, 253 F. Supp. 2d 438 (E.D.N.Y 2003).
• Maybe - Teamsters Local Union No. 705 v. Burlington Northern Santa Fe,
LLC, 741 F.3d 819 (7th Cir.2014 ) (non-employers can be proper
defendants if they can adversely affect the employment relationship)
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Procedural Issues
Proper Plaintiff
• Tirone v New York Stock Exchange, Inc.,
2006 U.S. Dist. LEXIS 69591 (S.D.N.Y. Sep. 28,
2006) (termination of former employee on
LTD for fifteen years was not “adverse
employment action” since it only impacted
his health benefits)
• Busse v. Shaklee Corp., 2010 U.S. Dist. LEXIS
68879 (N.D. Cal. July 9, 2010)
—(re-characterization of bonus to avoid
pension benefits was covered by Section
510 even though it did not impact terms
and conditions of employment)
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Procedural Issues
Proper Defendant
·

“It shall be unlawful for any person . . .”

·

A “person” is "an individual, partnership, joint venture, corporation, mutual

company, joint stock company, trust, estate, unincorporated organization,
association, or employee organization." 29 U.S.C. § 1002(9).

·

Roy v. Kimble Chase Life Science and Research Prods., 2013 U.S. Dist. LEXIS 94439 (E.D.

Tenn. July 8, 2013) – individual/supervisor who engages in conduct prohibited by Section
510 may be liable.
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Procedural Issues
Exhaustion
·

Majority rule – Exhaustion not required.

·

Courts in some circuits do not require exhaustion of statutory claims, but may if

Section 510 issue turns on plan interpretation. See, Burds v. Union Pacific Corp., 223 F.3d
814, 817 (8th Cir. 2000).
·

Mason v. Cont’l Grp., Inc., 763 F.2d 1219 (11th Cir. 1985); Shine v. Univ. of Chicago,

2013 U.S. Dist. LEXIS 44063 (N.D. Ill. Mar. 28, 2013) (requiring exhaustion of retaliation

claim (or exception to exhaustion), citing the goal of “minimiz[ing] frivolous lawsuits,
promot[ing] a non-adversarial dispute resolution process, and decreas[ing] the cost
and time of claims settlement.”).
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Employee Complaints
• George v. Junior Achievement of Cent. Ind., Inc., 694 F.3d 812 (7th Cir.
2012)
• an employee's grievance is within § 510's scope whether or not the
employer solicited information
• It does not mean that § 510 covers trivial bellyaches—the statute
requires the retaliation be "because" of a protected activity
• the grievance must be a plausible one
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Employee Complaints (continued)
• Sexton v. Panel Processing of Coldwater, Inc., 754 F.3d 332 (6th Cir. 2014),
cert. denied, 135 S.Ct. 677 (2014).
• Because ERISA protects only “giving information” in an “inquiry or
proceeding” it does not protect informal, unsolicited complaints.
• The Fifth and Ninth Circuits have held that unsolicited complaints are
not protected. The Second, Third, Fourth and Sixth Circuits have now
held that unsolicited internal complaints are not protected.
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Preemption
If not covered by Section 510, is it still preempted?
·

Sexton v. Panel Processing, 2012 U.S. Dist. LEXIS 156869, at *1-2 (E.D. Mich. Oct.

30, 2012) (concluding that, even though unsolicited internal complaint not protected
by § 510, state law claims are preempted under the “relate to” clause)
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ERISA 510 and Other Laws
• ACA
• ADEA
• FMLA
• ADA
• FLSA
• PDA

15

Insurance - Allocation
• D&O
• EPLI
• Fiduciary
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The Remedy
• “The provisions of section 1132 of this title shall be applicable in the
enforcement of this section.”
• Courts have held that Section 510 is only enforceable through Section
502(a)(3) allowing for “appropriate equitable relief.” Eichorn v. AT&T
Corp., 484 F.3d 644, 653 (3d Cir. 2007)
• Amara likely of no assistance since employers are not fiduciaries
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Back pay and front pay
• Millsap v McDonnell Douglas Corp., 368 F.3d 1246 (10th Cir. 2004) - back
pay is usually not an equitable remedy, but front pay is if it is a
substitute for the equitable remedy of reinstatement

• But see Hicks-Wagner v. Qwest, Inc., 462 F. Supp. 2d 1163, 1170-71 (D.
N.M. 2006) (front pay not available as equitable relief in wrongful
termination ERISA case)
• Greenburg v. Life Ins. Co. of North America, 2009 U.S. Dist. LEXIS 39062
(N.D. Cal. Apr. 23, 2009) ("Reinstatement of employment, front pay and
back pay may be an appropriate remedy under § 1132(a)(3) if an
employer discharges or otherwise discriminates against an employee . . .
in retaliation for exercising rights under a benefit plan.")
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Back pay and front pay
Delapaz v. Magnifique Parfumes
& Cosmetics, Inc., 2012 U.S. Dist.
LEXIS 140176 (N.D. Ind. Sep. 26,
2012):
• No back pay remedy, and no loss
of benefits remedy because both
are compensatory
• No future pay remedy because
the plaintiff was totally disabled
and would not have been able to
earn any future pay
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Section 510 Prohibitions in RIFs
• Section 510 Prohibitions in Layoff Context
• Section 510 generally prohibits employers from discharging
employee/plan participants to prevent them from earning/receiving
ERISA-covered benefits.
• RIFs are not necessarily ERISA Plans due to a lack of ongoing
administrative scheme
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ERISA COVERAGE
• Section 510 Only Applies to ERISA-Covered Plans – ERISA Plan generally
requires an ongoing administrative scheme; a covered Plan requires
more than an employer cutting a lump sum check

• Allegation of Section 510 must be linked in an ERISA plan.
—Other employee benefits programs that are not governed by ERISA cannot
serve as the basis for an action under ERISA § 510, even if an employee is
retaliated against for what the employee believes to be a violation of
ERISA. Seventh Circuit held that a law partner who claimed that her law
firm violated ERISA in several ways in connection with a program in which it
did not provide dependent medical benefits but instead paid partners with
dependents extra salary could not state a claim under ERISA §510 because
the program was not an ERISA plan and “an ERISA plan is a condition
precedent to an ERISA retaliation claim.” Bilow v. Much Shelist Freed
Denenberg Ament & Rubenstein, 227 F.3d 882, 892 (7th Cir. 2001).
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Workforce Reduction Plan-Release
Agreements
• Jefferson v. Vickers, 102 F.3d 960 (8th Cir. 1996) (rejecting claim that
employer violated § 510 by conditioning willingness to “bridge” laid off
employees to retirement plan milestone on execution of release; court
relied on Lockheed v. Spink, 517 U.S. 882 (1996).
• Release agreements generally valid in RIF/ERISA context.
• Courts have rejected Section 510 claims based on RIF-Plan severance
pay release requirement.
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Layoffs that Violate ERISA
• In layoff context, primary significance of § 510— prohibits layoff
selections that are made for purpose to decrease the costs of providing
ERISA-covered benefits.

• Extent of prohibition is unclear, but case law has revealed trends.
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Burden of Proof
• Similar to Title VII – Participant has ultimate burden to prove intent to
interfere/deprive participant of ERISA benefits or benefits vesting.
• Arduous burden in RIF/Reorganization context – RIF usually appears to
constitute a facially neutral, non-retaliatory business justification based
on economic factors unrelated to any “intent” to interfere with a
participant’s plan benefits.
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Must Produce Specific Evidence
• Speculation or conjecture is insufficient
• Emails/ESI/Documents/Testimony to support finding that layoff
motivated by intent to decrease/deprive employee-participant of ERISA
benefits.
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Example: Early Retirement Eligibility
Proof
• Plaintiff participant must adduce specific evidence of intent to place participant
on layoff status to render participant ineligible for early retirement program.
• Heavy burden in Section 510 context – specific intent to interfere
requirement; review email, documents and HR testimony concerning
selection decisions
• HR/legal must carefully document selection criteria and decisions.
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Example: Legitimate Employer Disciplinary
Action Versus Improper Benefits Motivation
• Employer must take adverse employment action; discipline alone likely
insufficient.
• Performance Improvement Plans (PIP); Common Employer Counseling
Device; not an adverse employment action.
—Case example: Participant failed to prove employer placed employee on
intolerable PIP to set up employee for failure.
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Feret v. First Union Corp., No. Civ. A. 97-6759, 1999
WL 80374 at * 8 (E.D. Pa. Jan. 25, 1999).
• Plaintiffs produced sufficient evidence of Section 510 prima facie case.
• Expert testimony: $9 million savings from laying off plaintiffs and
rehiring them through consulting firm without benefits.
• Board of Directors’ minutes – referred to significant benefit cost
savings.
• Consulting firm told employer that deal would lead to higher
shareholder earnings.
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Benefit Motivated Layoffs
• Mere fact that employment termination may cause loss of future
benefits, coverage or accrual insufficient to prove Section 510 claim.

• Even if employer realizes benefits-related savings and terminates
employees with the intention to cut company costs – may be insufficient
to satisfy ultimate burden of proof.
• If benefit loss is the consequence of, and not the motivating factor
behind, participant’s discharge, then it is likely not unlawful.
• Section 510 claim usually stated when primary reason for layoff is to
reduce benefits or benefit costs.
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Eliminating Benefits Through Amendment
or Plan Termination
• An employer has an “unfettered” right under ERISA to amend a welfare
plan, but Section 510 requires that employers use formal amendment
procedures so that employers do not “informally amend their plans one
participant at a time.” Inter-Modal Rail Emps. Ass'n v. Atchison, Topeka &
Santa Fe Ry., 520 U.S. 510, 516 (1997).
• Section 510 is not violated by an across-the-board amendment to a plan
(or plan termination), even where done to prevent attainment of
benefits, because there is no interference with the employment
relationship. Rogers v. International Marine Terminals, Inc., 87 F.3d 755,
761 (5th Cir. 1996); Haberern v. Kaupp Vascular Surgeons Ltd. Defined
Benefit Pension Plan, 24 F.3d 1491, 1504 (3d Cir. 1994).
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Discovery in Section 510 Cases
• Because issue is intent to interfere/deprive participants of ERISA
benefits or benefits vesting, discovery of emails, board minutes, internal
memos, etc. will be likely targets of discovery.

• In corporate transactions, lawyers’ emails to third parties, emails of
directors and corporate officers, etc. may be fair game.
• Administrative record.
• Who participated in the decision to terminate the employee or select
persons to be laid off? Did they have access to benefit plan information
or costs?
• What was considered in making these decisions?
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Fiduciary Exception to Attorney/Client
Privilege
• Stephan v. Unum Life Ins. Co. of Am., 697 F.3d 917, 932 (9th Cir. 2012).
• Carr v. Anheuser-Busch Companies, Inc., 791 F. Supp. 2d 672, 677 (E.D.
Mo. 2011) aff'd, 495 F. App'x 757 (8th Cir. 2012)
• Solis v. Food Employers Labor Relations Assoc., 644 F.3d 221 (4th Cir.
2011).
•
•
•
•
•

In re Long Island Lighting Co., 129 F.3d 268, 272 (2d Cir. 1997)
Wildbur v Arco Chemical, 974 F.2d 631 (5th Cir. 1992)
Bland v. Fiatallis N. Am., Inc., 401 F.3d 779, 787-88 (7th Cir. 2005)
Cf. Wachtel v. Health Net, Inc., 482 F.3d 225, 234 (3d Cir. 2007)
But see United States v. Jicarilla Apache Nation, 131 S. Ct. 2313 (2011),
a non-ERISA case, in which the Supreme Court questioned whether the
fiduciary exception was proper and refused to apply it.
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Availability of Attorneys Fees
• Hardt v. Reliance Standard Life Ins. Co, 560 U.S. 242 (2010) held that a
court can award attorneys fees and costs under ERISA 502(g)(1) if the
claimant had "some degree of success on the merits" in an ERISA case,
even if that party was not the "prevailing party." (The Hardt plaintiff had
sued for wrongful denial of her long-term disability benefit claim).
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Wrongful Retention Claims: “You
should have laid me off!”
Courts have rejected wrongful retention theories under Section 510, holding
that the statute requires an employer adverse employment action or
intentional interference with vested or potential benefit rights.

• Ex: Bodine v. Employers Casualty Company, 352 F.3d 245 (5th Cir. 2003) (Fifth
Circuit rejected Section 510 claim that an employer had wrongfully refused to
layoff 25 employees in order to avoid paying them enhanced retirement
benefits).
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Loss of Customer Contracts
No intent to interfere with benefit rights when employees were discharged
because the employer lost a customer contract.
— Ex: Teamsters Local 705 v. Burlington N. Santa Fe, LLC, 741 F.3 819 (7th
Cir. 2014) (Seventh Circuit rejected Section 510 claim when employees
were discharged after their employer lost a client contract. Employees
could re-apply to work directly for the client, but would receive less
favorable compensation and benefits. Court found no intent to prevent

employees from obtaining pension benefits.).
•3 0
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Claims for Reorganizations Motivated
by the Affordable Care Act
• ACA mandates that employers offer healthcare to full-time
employees who work at least 30 hours per week or pay a penalty
(“pay or play”).
• Can Employer circumvent the Employer Mandate by reducing
employees to part-time and less than 30 hours per week?

36

Marin v. Dave & Buster's, Inc., 159 F.
Supp. 3d 460 (S.D. N.Y. 2016)
• Court held that Plaintiff alleged a sufficient claim for relief under ERISA
510 that Defendants' reduction of her hours "for the purpose of
interfering with the attainment" of a right to which Plaintiff "may
become entitled" under the employee benefit plan of which she was a
participant.
• Plaintiff was a full time D&B employee entitled to health care coverage
at the time of her reduction of hours.
• D&B held employee meetings in 2013 announcing that ACA compliance
would cost D&B nearly $2 million and D&B planned to reduce its fulltime employees to avoid that cost.
• Plaintiff brought Rule 23(b)(2) class action seeking reinstatement and
equitable relief.
• Court found that “the complaint states a plausible and legally sufficient
claim for relief, including, at this stage, Plaintiff's claim for lost wages
and salary incidental to the reinstatement of benefits.”
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Marin v. Dave & Buster’s: Proposed Class
Settlement Denied.
• In discovery, D&B produced over 76,000 pages of documents.
• Following mediation, D&B agreed to pay up to $7,425,000 to members
of the proposed settlement class. Plaintiff moved for conditional class
certification under Rule 23(b)(2) for liability and Rule 23(b)(3) for
remedy, allowing class members to opt out.
• Is back pay a remedy under ERISA 510 or pursuant to Rule 23(b)(2) class
actions under Wal-Mart v. Dukes, 564 U.S. 338 (2011).
• Settlement provided for certification of the Settlement Class under Rule
23(b)(2) for purposes of liability and under Rule 23(b)(3) for the
remedial phase, allowing Class Members to opt out.
• District Court denied motion for conditional class certification, on the
ground that the settlement is inconsistent with the Complaint, which
alleged Rule 23(b)(2) class and Plaintiff “as not provided damages
calculations or other evidence to sufficiently show that the settlement is
fair and reasonable.”
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Does denial of full-time job in order to
avoid providing health benefits state a
claim under Section 510?
Court held that a part-time employee’s suit may proceed
under ERISA 510 based on allegations that employer
interfered with his attainment of medical benefits by refusing
to move him into a full-time position.
– Sanders v. Amerimed, Inc., 2014 WL 1664472 (S.D.
Ohio Apr. 25, 2014).
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Thank You
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José M. Jara
•

Mr. Jara is a partner and the ERISA and Employee Benefits Practice Group Leader at
CKR Law LLP. He has extensive experience in:
— Guiding plan sponsors and fiduciaries through U.S. Department of Labor (DOL), Employee
Benefits Security Administration (EBSA) – audits and investigations;
— Defending fiduciaries and boards of directors against ERISA class action litigation alleging
breach of fiduciary duty (imprudent investments, employer stock, cash balance, excessive
fees, delinquent employee contributions, ESOPS);
— Advising on fiduciary responsibilities, plan fees and expenses, plan asset regulations, and
ERISA prohibited transactions and exemptions;
— Correcting retirement plan errors under IRS and DOL Amnesty Programs (EPCRS, VFCP, and
DFVCP); and
— Handling Withdrawal Liability Arbitrations and advising on Controlled Group and Affiliated
Service Group, Plan Funding, and PBGC issues.

•

Mr. Jara also advises on D&O, Fiduciary, and EPL insurance issues. As a former claims
director at a major insurance carrier, he fully understands the triad relationship
between the law firm, the client, and the insurance carrier and in litigation matters
manages the relationships to produce optimal results for the trio involved.

•

His experience extends to advising his clients on a myriad of labor and employment
issues, including, but not limited to: discrimination, retaliation, wrongful termination,
restrictive covenants, exempt and non-exempt employees, over-time, and sexual
harassment.

•

He has an LL.M. and employee benefits law certificate from the Georgetown University
Law Center, a J.D. from the Benjamin N. Cardozo School of Law, and a B.S. from
Manhattan College.
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James P. McElligott, Jr.
•

Mr. McElligott is a partner in the Richmond, Virginia office of McGuireWoods LLP. He
handles employee benefits, executive compensation, and labor relations matters for
employers and fiduciaries, including matters involving the IRS, the Department of
Labor, and the PBGC.

•

Mr. McElligott’s practice includes defense of class action claims of ERISA fiduciary
breach; representation of employers before and in litigation with the PBGC; multiemployer plan withdrawals and mass withdrawals; ERISA “stock-drop” litigation;
retiree medical claims; severance claims; “top hat” litigation; ERISA 510; and HIPAA
privacy and security litigation. He has litigated in state and federal trial and appellate
courts, in Tax Court, in bankruptcy courts, and has handled matters before and in
litigation with the NLRB, the EEOC, and the Department of Labor

•

He is a Fellow of the College of Labor and Employment Attorneys and is listed in
Chambers USA, Best Lawyers in America, and SuperLawyers under Employee Benefits,
Management Labor Law and Litigation, and ERISA Litigation, and is AV-PreeminentRated, Labor & Employment Law, Martindale-Hubbell, a “Leading Lawyer for Business.

•

He is a member of the US Chamber of Commerce Employee Benefits Committee,
former President of the Federal Bar Association, Richmond Chapter, and former
president of the Central Virginia Employee Benefits Council. Mr. McElligott is a Phi
Beta Kappa graduate of the University of Illinois and received his law degree, cum
laude, from Harvard Law School, where he served as Note Editor on the Harvard
Journal on Legislation.
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Kathleen Cahill Slaught
•

•

•

•

Ms. Slaught is a partner in the San Francisco office of Seyfarth Shaw LLP and
has been practicing in the Employee Benefits & ERISA litigation field since
1996. She represents employers, pension and welfare plans and ERISA plan
administrators in all aspects of litigation arising from disputes over benefits
and fiduciary claims. She counsels compensation and benefit committees
and Human Resources management regarding fiduciary duties, the
administration of benefit plans, new health care laws and deferred
compensation legislation.
Ms. Slaught has handled a wide range of ERISA matters in court and in
arbitration, including individual pension and welfare benefit claims,
severance pay claims, executive compensation disputes, class action claims
regarding plan design, and class action claims regarding plan administration
and fiduciary responsibility. She represents both employer and Taft-Hartley
Fund interests in arbitrations over plan benefits. She has represented
employer trustees in federal court when sued for breach of fiduciary duty.
She is also a member of the Employee Benefits & Executive Compensation
Department. She advises trustees of multiemployer benefit funds on all
issues including welfare and pension plan design and administration,
investment of plan assets, the qualification of state domestic relations
orders, drafting plan documents and general compliance with ERISA, the
Internal Revenue Code, federal labor law, and other laws affecting welfare
and pension funds. She is also a frequent contributor to Seyfarth’s Health
Care Reform Management Alerts and ERISA litigation blogs.
She was inducted as a Fellow in the College of Labor and Employment
Lawyers in 2016, and she was recognized in 2017 by U.S. News and World
Report as a Best Lawyer in America in the area of ERISA litigation.
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