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Cover all points you might ever need in the deposition

◦ Have a complete understanding of the law and facts, including all
facts alleged and what other witnesses have said.
◦ Cast a wide net. The more the plaintiff talks, the better.



Use the deposition testimony to develop a targeted plan for
trial
◦ Synthesize admissions
◦ Develop areas for impeachment
◦ Keep the trial examination crisp



Keep Trial Cross-Examination Controlled

◦ Don’t ask a question you don’t know the answer to
◦ Be prepared to impeach on the spot
◦ Use a matrix to tie the plaintiff’s testimony to the rest of the case
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Take the time to prepare thoroughly and plan the
deposition with trial in mind.

◦ To best serve your client, you need to not only win, but to
win quickly and inexpensively—effective depositions lead to
strong motions for summary judgment.
◦ Trials are not friendly to employers.
◦ Recent social movements have likely made jurors even
more friendly to plaintiffs.



If you go to trial, the plaintiff’s deposition can
provide the foundation for impeaching and
discrediting him or her.
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A 2009 Department of
Justice study of civil trials
during 2005 found that in
employment discrimination
cases:
◦ Plaintiffs won 65% of jury
trials, and 60% of all trials
◦ 91% of employment
discrimination cases that
made it to trial were decided
by a jury
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Having the law on your
client’s side is not always
enough:
◦ Studies have shown that jurors
construct competing narratives
and tend to decide cases based
on which narrative they find
more persuasive, rather than
merely based on the evidence
and probabilities.
◦ Showing weaknesses in the
plaintiff’s case may not be
enough if the plaintiff has a
compelling narrative that aligns
with the beliefs and experiences
of individual jurors.

9



You should not ignore plaintiff’s deposition, even if you are
certain that your case is going to trial

◦ A strong deposition increases your chances of winning on
summary judgment
◦ Trials are risky, and likely becoming riskier
◦ You can take a more aggressive line of questioning during the
deposition, i.e. ask questions that you would be hesitant to ask in
front of a jury



A strong deposition sets up a persuasive trial cross
examination

◦ You can utilize the plaintiff’s own admissions to demonstrate
flaws in his or her case
◦ You can learn about the plaintiff during the deposition, which will
inform the approach you take during trial
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Track recent cases in your
jurisdiction to see how the law
is evolving and how courts are
applying it. Things may
change between the deposition
and trial.
Especially helpful to read cases
decided by your judge, as it can
help inform your strategy for
plaintiff’s deposition, providing
insight into what arguments
and admissions will help win
summary judgment.
Follow current developments
outside the law that might
affect how judges and jurors
will think about your case.

11



From the beginning, you should be thinking about the “theme” of
your case. The most important thing at trial will be telling the
story you want the judge or jury to hear.
◦ What is this case about?
 Is the plaintiff really just after money? Is the plaintiff litigation-happy?
 Is the plaintiff simply disgruntled with their pay, or something that happened
at work? Is it about principle for them?

◦ Identifying this theme early on is crucial—and using discovery to find
facts that support your theme will help you build a winning case.


Be willing to modify and adapt as you learn more throughout
discovery.
◦ A theme without any evidentiary support is just as bad as having no
theme! Be nimble in your approach as facts are revealed.
◦ Use the plaintiff’s deposition to develop the theme, and prepare for
the deposition with this in mind.
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The employer will usually be the best place to start:
◦ The plaintiff’s personnel file
 Performance reviews, disciplinary write-ups
 Complaints made by or about the plaintiff
 Pay history, employment application, and other materials re job history

◦ Employee handbooks and policies
 Did the plaintiff follow procedure? Was there an investigation?

◦ Other documents
 Emails written by the plaintiff, about the plaintiff, or about the incident
 Incident reports and other HR documents

◦ Interview other witnesses
 Co-workers
 Supervisors
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Learn all that you can
about the plaintiff.
◦ Employment history
◦ Litigation history
◦ Criminal history
◦ Medical history
◦ Financial situation (e.g. has
plaintiff filed for
bankruptcy)
◦ Social media





Use interrogatories to set
up discovery requests that
will allow you to learn
more during deposition.
Consider using a PI firm to
investigate the plaintiff
further if you suspect they
are not being truthful in
discovery.
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The first thing to understand is what the plaintiff must establish.
For example, a core element in a plaintiff’s discrimination case will
be whether the alleged conduct was unwelcome.
◦ Look for information speaking to plaintiff’s awareness of HR policies
and procedures. Did the plaintiff ignore the policy? What did the
employer do in response?
◦ Look for contemporaneous statements, emails, or social media posts—
what did plaintiff tell others at the time? Are there sources
corroborating the plaintiff’s current account?



Administrative Charges
◦ Do the plaintiff’s statements to the EEOC or other regulatory body
contradict his or her current position?
◦ The EEOC recommends that employees claiming discrimination keep a
diary of what happens at work. The diary (if it exists) could be a source of
impeachment, or could help refute claims about the frequency and nature
of the conduct at issue.
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Force the plaintiff to make admissions that will help your
motion for summary judgment.
◦

Pin down the plaintiff’s claims; narrow the factual basis supporting
them, then seek admissions that undermine that factual basis

◦

Use the plaintiff’s own words and actions (e.g. emails, statements to
witnesses, policies that the plaintiff signed, etc.).

◦

Lay the ground work for further discovery, such as additional
documents to request, and follow-up with the client regarding
additional witness interviews or documents to collect.

Build a foundation for trial cross examination
◦

Following the rule “never ask a question you don’t know the answer
to” is made possible, in large part, by an effective deposition.

◦

Plaintiff will have to either acknowledge admissions that hurt his or
her case, or risk being impeached in front of the jury.
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Defendant’s Goals for Deposition:

◦ Leave no stone unturned—good or bad, you must
get all the facts
◦ Summary Judgment.
◦ “Lock them in” for trial.
◦ Learn if other avenues for discovery exist.
◦ Groundwork for mediation/settlement.
◦ Preview of the trial’s ‘star witness.’
◦ Establish your themes.



Plaintiff’s Goal:
◦ Survive.
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Understand the Law

◦ What do you need for summary judgment?
◦ “Goals Sheet” separate from your outline concerning
defenses to causes of action.
◦ The rules and the judge: what can, and can’t, you
get away with?
◦ Bring the Court’s procedures and contact
information.
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Understand the Facts
◦ Documents

 What do they say, what do they mean, why is it
important?
 Facts are the groundwork of your story.
 Never overlook Plaintiff’s production.

◦ Understand the players and the stage.

 The Defendant/employer’s work environment, office
layout—where and how did things transpire?
 Who are the co-workers, what is their relationship?
 Know any ‘bad facts’ going in – preparation must
involve frank discussions with your client.
 Who will attend for your client? Choose carefully.
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Will you videotape the deposition?
◦ General rule is “yes.”

 Plaintiff is more likely to be nervous.
 Faster answers equals better answers (for the
Defendant).
 Maximizes your 7 hours of actual time.
 Lay witnesses have a tendency to appease.
 Opposing counsel less likely to be obstreperous.
 Excellent trial-preparation resource.

◦ But…

 Cost-conscious client.
 Highly-sympathetic plaintiff.

21



Your outline

◦ A guide, not an anchor.

 You must follow up and go down any unexpected
paths.

◦ Don’t obsess over chronology.

 Prioritize key subjects and documents as needed in
your examination.

◦ Cognitive fatigue is real.

 Back load effective questions where you can – consider
going to the Complaint.
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An effective demeanor – general tactics.
◦ Professional politeness.

 You aren’t the monster her lawyer said you were. At least not
yet. Build rapport.

◦ Get them talking, and keep them talking.

 Use pauses and conversation cues to elicit information.

◦ Keep eye contact.

 Avoid reading your questions.

◦ Listen, listen, listen.
◦ Play good cop and bad cop as needed.
◦ Who’s afraid of a ‘bad’ answer?

 If it’s out there, you need to know it. Now.

◦ Don’t get drawn into a fight with counsel.
 But don’t allow ‘coaching’ objections.
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Tips for Getting Admissions.
◦ No “Magic Bullet.”

 Learn what works with the Plaintiff as the deposition proceeds.

◦ We can all agree on something.

 Workplace policies, procedures, codes of conduct are a good place to
build a foundation of ‘agreement’ and, then, ‘admissions.’

◦ Admissions that seem obvious are often key. Build upon that
which is undeniable.

 Admit the dischargeable conduct.
 Admit she is not a ‘mind reader’—i.e., she does not know what
management was thinking when they decided to do “X”.
 Admit certain allegations and beliefs are based upon “speculation.”
 Admit there are no documents that say “X.”
 Admit others who engaged in the same conduct were treated similarly.
Conversely, admit she knows of no others who did “X”.
 Admit that certain statements in the Complaint are incorrect.
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Close the loops.



Use leading questions to get ‘yes’s’ and ‘no’s’.



Demand clear answers – fight ‘selective memory.’

◦ “Have you told us everything your manager said in that meeting about race?”
◦ “That’s the only time you complained to management about this, right?”
◦ Fight “that’s all I recall right now” variants.






Don’t settle for an open door. Bad cop if needed.
Remind them this is your only chance to talk.
Compare confidence in their recollection of other events.

Build a clear record
◦
◦
◦
◦
◦
◦

Jumbled exchanges make for bad impeachment.
Build precise Q&A ‘modules’ on key issues
Re-ask the question if needed.
Break out elements.
Come back later if needed.
But…don’t prevent a chatty plaintiff from giving you gold.
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The great majority of employment cases are
resolved after the court decides summary
judgment, if summary judgment is denied.
During the plaintiff’s deposition, to prepare
for summary judgment, both the plaintiff’s
and defense counsel should focus on the
disputed elements of the plaintiff’s claims.
These disputed elements will be the focus of
trial, should the case reach that stage.
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Preparing the plaintiff for examination at trial
is vital. This is where the plaintiff’s case is
won or lost.
Plaintiff’s counsel should begin scheduling
preparation sessions with the plaintiff early
on during pretrial prep, including multiple
“mock cross-examinations.”
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During preparation sessions, plaintiff’s
counsel should ensure that the plaintiff has
the timeline of the case down cold.
It is important for the plaintiff to know dates,
or approximate dates, and the order of the
events as they occurred, so that the plaintiff
will be able to provide specific answers to
defense counsel’s questions.
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By the time of trial, plaintiff’s counsel should be
well-versed in every document that the defense
may introduce into evidence (similar to preparing
for the plaintiff’s deposition).
Plaintiff’s counsel should use the defense’s
exhibits to prepare questions for mock crossexaminations, and ensure that the plaintiff is
familiar with those documents.
The plaintiff should also re-review his/her
deposition transcript as a refresher, and to prepare
for possible attempts at impeachment.
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The plaintiff should be prepared for questions on all possible topics
that may arise during trial (as well as during his/her deposition),
including:
◦ Educational history and job qualifications;
◦ Work history with prior employers;
◦ Involvement in prior litigation (if any);
◦ Performance history with the defendant employer;
◦ Details involved in the plaintiff’s allegations, including dates and
witnesses;
◦ Any internal notes, diary entries, or memos to file that the plaintiff
took;
◦ The plaintiff’s history with the accused harasser or discriminator;
◦ For sexual harassment plaintiffs, any actions the plaintiff took that
the defense might argue demonstrated “welcomeness;”
◦ Whether the plaintiff availed himself/herself of the employer’s
workplace reporting procedures;
◦ Subsequent job search and mitigation efforts;
◦ Emotional distress, including how a gap in jobs has affected the
plaintiff’s sense of self.
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During pretrial prep, the plaintiff’s counsel
should prepare a list of elements of the plaintiff’s
claims that are in dispute, and, therefore, must
be proven at trial to prevail.
This list should highlight the “danger areas” (i.e.,
weaker points), where defense counsel will
attempt to defeat the plaintiff’s claim(s).
Plaintiff’s counsel should question the plaintiff
extensively about these “danger areas” during
preparation sessions.
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During the plaintiff’s cross-examination, the defense counsel’s main goal
will be to attack her credibility.
Plaintiff’s counsel should ensure that the plaintiff is prepared for potentially
aggressive and invasive questioning. Let defense counsel
embarrass himself/herself by beating up on a sympathetic plaintiff.
The calmer and more confident the plaintiff is, and the more
accepting he/she is of inevitably damaging information that may emerge, the
more credible he/she will appear.
The plaintiff should be prepared to talk about his/her job search and the
appropriate level of jobs to target. In jurisdictions that do not require a
plaintiff to take any job, file a motion in limine to restrict defense counsel’s
cross-examination on this point. The plaintiff is not required to take a job
outside her field of expertise.
Look to dispel stereotypes that defense counsel may apply to the plaintiff
(e.g., older workers are tired or not technologically knowledgeable, or African
American workers are lazy).
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◦ Plaintiff’s counsel should carefully review the
plaintiff’s medical records (including any therapist’s
notes) with the plaintiff in advance of his/her
emotional distress testimony.
◦ During cross-examination, the defense counsel will
likely ask questions about personal issues in the
plaintiff’s life, in an attempt to show that those other
issues caused the emotional distress, and not the
adverse actions of the defendant employer.
◦ Be sure to tell the plaintiff that it is okay if he/she
gets emotional on the stand. Real emotions may help
demonstrate the plaintiff’s credibility.
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Do a “dry run” of the technology ahead of time.
Provide numbered exhibits to the court reporter and
the witness prior to the deposition/trial testimony so
that the exhibits are readily available.
On the screen, only show the witness the portion of
the document that he/she will be questioned on,
which will speed up the testimony.
Do not communicate with your client during his/her
testimony (such as through emails, text messages,
etc.), unless during a break.
It may be more difficult for the plaintiff’s testimony, if
remote, to come across as compelling as during an
in-person jury trial. Plaintiff’s counsel may consider
a request for a continuance until such time as inperson testimony is possible.
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