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of your sound will vary depending on the speed and quality of your internet
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Purpose of the Expert Deposition
• Support Motion to Exclude
• Challenge arguments for certification
• Challenge credibility of expert
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Why does it matter?
• Certification must be done with evidence
• Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011).

• Evidence often = expert testimony
• Need aggregated evidence
• Individual testimony of plaintiffs not enough

• May also need for surviving SJ
• Huge investment for plaintiffs’ firms
• See, e.g., Morris A. Ratner, Class Counsel as Litigation Funders, 28 Geo. J.
Legal Ethics 271 (2015).
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The Challenges
• Certification done by judge
• No jury to protect from confusion
• Supreme Court focused on this question in Comcast argument

• Class certification considered “preliminary inquiry”
• Rule 702 considered to have “liberal thrust” toward admission of even
“shaky” testimony
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Certification requires “rigorous analysis”
• Must look at merits to degree necessary
• Rule of Evidence apply (see Fed. R. Evid. 1101)
• Expert evidence admitted by preponderance of evidence (Fed. R. Evid. 702,
Comments to 2000 Amendment)

• Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2553–54 (2011) (“The
District Court concluded that Daubert did not apply to expert testimony
at the certification stage of class-action proceedings. We doubt that is
so …”) (internal citation omitted).
• Courts don’t always agree …
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Courts Disagree on Standard for Certification
• 3d Circuit
• In re Hydrogen Peroxide Antitrust Litig., 552 F.3d 305, 323 (3d Cir. 2008)
(“Expert opinion with respect to class certification, like any matter relevant to a
Rule 23 requirement, calls for rigorous analysis.”).
• In re Blood Reagents Antitrust Litig., 783 F.3d 183, 187 (3d Cir. 2015)
(challenged expert must meet Daubert requirements).
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Courts Disagree on Standard for Certification
• 9th Circuit
• Daubert at class certification. Ellis v. Costco Wholesale Corp., 657 F.3d 970,
982 (9th Cir. 2011).
• BUT
• Relaxed evidentiary standard. Sali v. Corona Reg’l Med. Ctr., 889 F.3d 623,
634 (9th Cir. 2018) (Daubert analysis alone, while relevant, should not prevent
a court from considering expert testimony at class certification).
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Courts Disagree on Standard for Certification
• 8th Circuit
• Tailored Daubert
• In re Zurn Pex Plumbing Prods. Liab. Litig., 644 F.3d 604, 613 (8th Cir. 2011) (Daubert
inquiry “cannot be reconciled with the inherently preliminary nature of pretrial
evidentiary and class certification rulings”).
• Court need only conduct “a focused Daubert analysis which scrutinize[s] the reliability
of the expert testimony in light of the criteria for class certification and the current state
of the evidence.”

• Permissive overall
• “rejection of expert testimony is the exception rather than the rule.” In re Wholesale
Grocery Prods. Antitrust Litig., 946 F.3d 995, 1001 (8th Cir. 2019)
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Dangers of ipse dixit
• “At its base level, the core assumption of the analysis was by the ipse
dixit of Dr. Levy.”
• In re Wholesale Grocery Prods. Antitrust Litig., 946 F.3d 995, 1002 (8th Cir.
2019) (affirming exclusion).
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Sticks to overstatements
• Grodzitsky v. Am. Honda Motor Co., 957 F.3d 979 (9th Cir. 2020).
• Asserted that defect in window regulator = failed before vehicle did.
• Regulator “shouldn’t fail ever.” Repeated multiple times.
• No backup for assertion; examined small sample size.
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Blind Faith in Plaintiffs’ Counsel
• Campbell v. National R.R. Passenger Corp., 311 F. Supp. 3d 281
(D.D.C. 2018).
• Title VII case
• Industrial psychologist did not verify representations by plaintiffs’ counsel
• “Such blind reliance on “facts” provided by plaintiffs' counsel —combined with
his failure to review other sources of information that he conceded could have
affected Amtrak's hiring, promotion, and disciplinary practices—renders his
expert report unreliable.” (300)
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Failure to consider necessary variables
• In re Loestrin 24 FE Antitrust Litigation, 410 F.Supp.3d 352 (D.R.I.
2019).
• Claims administrator testifying on “administrative feasibility”
• Did not consider need to apply class exclusions
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Inadequate testing/samples
• In re Hardieplank Fiber Cement Siding Litig., 2018 WL 262826 (D.
Minn. Jan. 2, 2018).
• Expert tested only 5 samples.
• No known error rate.
• No documentation of testing.
• See also Grodzitsky.
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Cherry-picking
• “Experts who engage in cherry- picking of the evidence fail to satisfy
the scientific method and Daubert.”
• Van v. Ford Motor Company, 332 F.R.D. 249, 269 (N.D. Ill. 2019) (Dow, J.).
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Don’t be afraid of weight
• Luppino v. Mercedes Benz USA, 718 Fed App’x 143 (3d Cir. 2017).
• Court admitted for certification
• Then found experts inadequate
• Affirmed on appeal
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Thank You

Andrew J. Trask
atrask@shb.com
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Class Action
B L A K E BA I LE Y

28 USC 1407 Multidistrict Litigation
The Fifth Circuit, for example, held in Bell Atlantic
Corp. v. AT&T Corp., 339 F.3d 294, 306 (5th Cir. 2003),
that “the need for [] individualized damages
inquiries” prevented class certification because those
“individual issues . . . predominate over questions
common to the proposed classes.”
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Class actions require trying the same
lawsuit twice.
Rule 23a Prerequisites
1. Class so numerous…impractical to join all
members.
2. Questions of law or fact are common.
3. Typical claims and defenses.
4. Representatives will fairly and adequately rep
class.
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23b types justifying class actions
1.

Prosecution separately

A. Could cause inconsistent or varying adjudications
B. Judication of some dispositive of all

2.

Relief is appropriate to the class as a whole

3. Consideration of law and fact for class
predominate over individual actions and court will
exclude any members who request to be out.
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Preparations:
Prepare ultimate issues that will be addressed in a
court opinion then prepare strategy for addressing
each issue and rebuttal for what the other side
might bring out. In other words, prepare the
judgment you know will withstand appeal, then
work backwards into your proof. To the extent
possible, use the exact words and phrases from
previous opinions.
Use this outline to select experts needed
and specifically which issues they must address.
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“Rigorous analysis std” on all legal and
factual issues even if they overlap with trial
on merits…including expert witnesses.
Supreme Court in General Tel. Co. v. Falcon,
457 U.S. 147 (1982)
In other words, two trials. Although the trial court
does have discretion to find that the threshold has
been met on the merits of the claim and can stop
additional expert testimony until the trial on the
merits.
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A.
Issue of Determining
Members in the Class
A subject outside of issues on the merit of the
causes of action is the ability to identify and
address common concerns of individuals in a class.
This is an issue that uniquely exists in class action
cases and classic example of why studying
language of opinions from the circuit you are in.
The following is not an extensive brief on this
subject but reflects the wandering positions on this
issue. It is important that you prepare for the court
you are in.
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1. In re Nexium 1 st cir 2016 IN RE: NEXIUM
(ESOMEPRAZOLE) ANTITRUST LITIGATION
AMERICAN SALES COMPANY, LLC,et al v IN RE:
NEXIUM (ESOMEPRAZOLE) ANTITRUST
LITIGATION AMERICAN SALES COMPANY, LLC,
Class certification is permissible even if the class includes
a de minimis number of uninjured parties.
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2. In recent opinion in 255 F.Supp.3d 938
(2017) Debbie KROMMENHOCK, et al.,
Plaintiffs, v. POST FOODS, LLC, Defendant.
United States District Court, N.D. California.
Approved a class re breakfast cereal boxes containing
false information found: Use of consumer market expert
that false advertising could have been material to
reasonable consumer.
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3. Halliburton Co. v Erica P. John Fund, Inc., 134 S. Ct.
2398, 2412 (2014)
Plaintiffs “could satisfy” a reliance requirement at the
class certification stage “by invoking a presumption” of
reliance even while a defendant may rebut this
presumption on an individual basis.
4. Kohen v. Pac. Inv. Mgmt. Co., 571 F.3d 672, 677 (7th
Cir. 2009) (noting that it’s “almost inevitable” that a class
will include uninjured members, and affirming
certification);
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5. Torres v. Mercer Canyons Inc., 835 F.3d 1125, 1137 (9th
Cir. 2016) (explaining that the possibility of noninjury to a
subset of class members does not necessarily defeat
certification of the entire class.
6. Torres v. Mercer Canyons Inc the Ninth Circuit
affirmed certification of a class of domestic farm workers
who alleged that the defendant failed to inform them of
the availability of higher paid work. In doing so, the court
apparently equated exposure to misconduct with injury.
7. Both the Seventh and Ninth Circuits have held that
the existence of some potentially uninjured class
members does not bar a district court from certifying a
class.
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But See
1. In re Asacol Antitrust Litigation, 907 F.3d 42 (1st Cir.
2018)
stated 10% of class uninjured kills the class. Asacol
pulled drug from market early and began selling
generic drug to avoid competition and keep profits
up. The parties stipulated that 10% of members of
the class would have continued to pay for drug even
when generics were competing in market...
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2. The D.C. Circuit In re Rail Freight Fuel
Surcharge Antitrust Litigation, 725 F.3d 244, 252
(D.C. Cir. 2013 similarly held that plaintiffs must
“show that they can prove, through common
evidence, that all class members were in fact
injured.”
Please don’t accept this as a comprehensive
brief on this issue but merely some examples of
varying positions in different circuits.
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Point: explore whether all in class are injured and, if not,
can the uninjured be identified and stricken from case.
Usually the best avenue for this is through an expert.
This can be done by identifying sub-classes or setting up
reasonable method of determining who in the class is
uninjured so they can be stricken. Carefully look at
decisions in the jurisdiction you intend to file the claims
and follow their reasoning.
Not only carefully follow rule 23 but opinions related to
the elements especially in circuit where you are making
your case. This research can change from jurisdiction to
jurisdiction. Choice of jurisdiction in which to file a
complaint can be critical.
Note: This particular concern may be cured by proposed
revision to 23b(3) and addition b(6)
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B.
How do you find experts?
Carefully construct the judgment after
studying rule 23 and analyzing cases in your
district. Work back from there. Incorporate
the words and phrases you find in rules and
opinions into the language you pose to
experts.
Carefully outline specific issues for plaintiffs
and defendants based on the judgment you
previously authored.
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How do you find the experts you
need to support your case and rebut
defenses by the opposing side?
1. Talk to fellow attorneys and professional
organizations.
2. Check for experts in previous cases.
3.

Investigate authors in peer-reviewed publications.

4. Search for others in the same specialty.
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Remember, an expert is merely a person who has
knowledge not necessarily possessed by the ordinary
person. An auto mechanic, carpenter, or neuroscientist
could all fall into this category. The search you conduct
can vary dramatically.
In preparing the expert and explaining that the report
you want must follow the issues—and wording—from the
judgment you have already authored. Be sure you are
covering all issues arising from Rule 23. Use Rule 23 as
another source in working with expert.
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Expert and factual evidence only has value as a
foundation for the judgment you want the court to sign
and the judgement only has value to the extent that it
covers all elements of Rule 23.
Ultimately your experts should educate you in their
knowledge on issues they will address. You must become
an expert. (A friend would rent a hotel room for day and
bring in some med students to educate him).
Show your experts the reports of opposing experts and
get educated again. No…really. Cross exam your expert
and spend time getting educated.
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You should go over previous testimony of your experts.
Investigate history of experts testifying for opposing
counsel. See if they have given testimony, presentations or
papers. Have admissible copy of prior testimony and
reports to use in cross. Call court reporters in previous
litigation, ask professional org you are a member of for
resources.
Also check for previous connections with defendant and
their experts.
Approach cross with empathy not aggression…don’t argue
but seek understanding of his/her position. Explore why
the expert has an opinion and its basis. You will get much
more from the expert through intellectual conversation
than argument.
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Go through peer review articles and get approval of
authority from defense witnesses. Or even better get
them to argue with authorities.
Peer review articles are an effective way to cross or exam
an expert. They provide authority (and several experts)
you haven’t paid for and aren’t subject to cross. Get him
to admit to authority of peer reviews and go over
specifics (I literally carried more peer review books into
deposition that reached the edge of the desk. By the end
of the deposition the expert admitted he didn’t agree
with the procedure of the defendant and I introduced
20+ experts supporting my side).
Look for areas of the elements of Rule 23 the opposing
expert didn’t address. Be careful not to bring up
unaddressed issues giving him a chance to cure. A void
can be created supporting your position.
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Thank You

Blake Bailey
blake@bailey-law.com
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