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Lenders
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About the Speaker
 Benjamin Feder represents indenture trustees, bank lenders, debtors,

creditors' committees and other parties in interest in all phases of Chapter
11 and other cases under the Bankruptcy Code, in U.S. and foreign
workouts, and in out-of-court restructurings. His varied practice often has
centered on the representation of secured and unsecured pre-petition bank
lenders, debtor-in-possession financing lenders, and purchasers in the
acquisition of troubled companies. Mr. Feder has appeared pro hac vice in
bankruptcy cases in jurisdictions throughout the United States. He is the
author of numerous articles, and regularly contributes to the blog
Bankruptcy Law Insights, www.bankruptcylawinsights.com.
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Why Is Credit Bidding Important?
• 363(k): “At a sale . . . of property that is subject to a lien

that secures an allowed claim, unless the court for cause
orders otherwise the holder of such claim . . . may offset
such claim against the purchase price of such property.”
• Supreme Court has made clear that rights in bankruptcy

are determined by non-bankruptcy law
• Outside of bankruptcy, lender can look to its collateral in

the event of a default
• Provides a secured lender with the benefit of its bargain
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Why Is Credit Bidding Important?
• Debtor is allowed to choose whether to utilize or sell the

collateral
• Lender, not the debtor or the court, makes the business

decision as to whether to monetize collateral value or
seek to capture future upside
• Debtor cannot cash out lender in a depressed market
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Section 1129(b)(2)(A) - Cramdown of
Secured Lender
Section 1129 (b)(2): “[T]he condition that a plan be fair and equitable
with respect to a class includes the following requirements:
(A) With respect to a class of secured claims, the plan provides—
(i) (I) that the holders of such claims retain the liens securing such claims. . .
to the extent of the allowed amount of such claims; and
(II) that each holder of a claim of such class receive on account of such
claim . . . a value, as of the effective date of the plan, of at least the valueof
such holder’s interest in the estate’s interest in such property;
(ii) for the sale, subject to section 363(k) of this title, of any property that is
subject to the liens securing such claims, free and clear of such liens, with
such liens to attach to the proceeds of such sale, and the treatment of such
liens on proceeds under clause (i) or (iii) of this subparagraph; OR
(iii) for the realization by such holders of the indubitable equivalent of such
claims.”
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Bankruptcy Code Preserves the
Expectations of a Secured Lender
If the Debtor retains the collateral, lender is protected by Section
1129(b)(2)(A)(i) and Section 1111(b)
1111(b):
(2) If such an election is made, then notwithstanding section 506(a) of
this title, such claim is a secured claim to the extent that such claim is
allowed.”
Lender retains its liens on collateral under 1129(b)(2)(A)(i).
Lender remains secured for full face amount of claim, but is only entitled to
present value of collateral.
Benefit for lender is that if the collateral appreciates as the market improves, it
is the lender, and not the debtor, that is able to capture the upside

10

Bankruptcy Code Preserves the
Expectations of a Secured Lender
• If debtor sells collateral “free and clear”, lender is

protected by Sections 1129(b)(2)(A)(ii) and 363(k)
• Section 1129(b)(2)(A)(ii) provides for a sale of the

collateral subject to Section 363(k)
• 363(k): “At a sale . . . of property that is subject to a lien

that secures an allowed claim, unless the court for cause
orders otherwise the holder of such claim . . . may offset
such claim against the purchase price of such property.”
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Credit Bidding
•

Lender can bid up to the full face amount of its debt “unless
the court for cause orders otherwise”

•

In re SubMicron Systems Corp., 432 F.3d 448 (3d Cir. 2006)
(“[Section 363(k) empowers creditors to bid the total face
amount of their claims – it does not limit bids to claims’
economic value[.]”) (emphasis in original)

•

Protects lender against sale for below value that it believes
collateral is worth
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What Constitutes “Cause” to Deny Credit
Bidding Under Section 363(k)?
•

Dispute over validity of lien
•

In re Daufuskie Island Props., LLC, 441 B.R. 60, 64 (Bankr. D.S.C. 2010);
Nat’l Bank of Commerce v. McMullan (In re McMullan), 196 B.R. 818, 835
(Bankr. W.D. Ark. 1996), aff’d, 162 F.3d 1164 (8th Cir. 1998)

•

Creditor’s misconduct
•

In re Aloha Airlines, 2009 Bankr. LEXIS 4588, at *25 (Bankr. D. Hi. May 14,
2009) (denying credit bid rights after an asset purchase agreement failed
to disclose the identity of a co-purchaser and given the prior conduct of
the co-purchaser); In re Theroux, 69 B.R. 498, 499 (Bankr. D.R.I. 1994)
(denying credit bid rights due to concerns of collusion between the
trustee and the secured creditor)
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Why Credit Bidding Has Become a Major Issue
• 2005 BAPCPA changes (more liquidity needed, less time

available) made stand-alone reorganizations harder to
achieve
• Growth of distressed debt trading - “Loan to own”

strategies
• Allegations that it can “chill” competitive bidding
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How Credit Bidding Made It Up to the
Supreme Court
• In re Philadelphia Newspapers, 599 F.3d 298 (3d Cir.

2010)
• In re River Rd. Hotel Partners, LLC, 2010 WL 6634603

(Bankr. N.D. Ill. Oct. 5, 2010), aff’d River Rd. Hotel
Partners, LLC v. Amalgamated Bank, 651 F.3d 642, 653
(7th Cir. 2011), aff’d RadLAX Gateway Hotel, LLC, et al. v.
Amalgamated Bank, --- S.Ct. ----, 2012 WL 1912197
(2012)
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Philadelphia Newspapers
•

Debtors proposed a plan of reorganization pursuant to which
substantially all of its assets would be sold free and clear of lenders’
liens.

•

Lenders were owed over $300 million; proposed stalking horse bid
was to provide lenders with $37 million in cash and real property
worth $30 million, subject to a 2 year rent free lease.

•

Debtors argued that sale could proceed under Section
1129(b)(2)(A)(iii), the “indubitable equivalent” prong, rather than
Section 1129(b)(2)(A)(ii), and that lenders’ right to credit bid could
be precluded.

•

Applying “plain meaning” rule, court held that the use of “or” in
Section 1129(b)(2)(A) meant that it was “unambiguous” that the
third prong could be used to cram down the secured lender, even if
collateral were being sold “free and clear”.
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Philadelphia Newspapers Dissent
•

Written by Judge Tom Ambro, a long time bankruptcy practitioner

•

Demonstrated flaws in majority reading of statutory language as
“unambiguous”

•

Result flies in face of principle that property rights in bankruptcy
look to applicable non-bankruptcy law, and the long standing
expectations that underlie secured lending transactions
•

“In effect, a single ‘or’ becomes the bell, book and candle that
excommunicates Congressional intent from the Bankruptcy Code . . .
[and] upset[s] three decades of secured creditors’ expectations[.]”
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RadLax Gateway Hotel
•

Lenders were owed over $120 million; stalking horse bid
under proposed plan was for $47.5 million

•

Debtors asked bankruptcy court to follow Third Circuit
majority that the “plain meaning” of the use of the “or” in
Section 1129(b)(2)(A) shows that subsection (ii) not the
“exclusive means” by which assets may be sold “free and
clear” under a plan

•

Bankruptcy judge declined the invitation; found Ambro
dissent “well reasoned [and] more persuasive”
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Supreme Court Oral Argument
• Justices grappled at oral argument with particulars of

process of selling assets in chapter 11 cases

• Focused on concept of “indubitable equivalence” and

whether it could ever be realized through a sale process
that did not permit credit bidding

• Justice Alito’s inartful but succinct summary of the issue
•
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“[I]f the [Secured Lenders] thought that what the judge would
determine would indubitably provide the indubitable equivalent,
then there wouldn’t be an issue here, right? The reason there’s
an issue is because [the Secured Lenders] don’t think that what
the judge will decide will indubitably provide the indubitable
equivalent.”

Supreme Court Decision
•

Written by Justice Scalia, strong advocate of plain meaning rule

•

Reading of statute permitting “free and clear” sale w/o credit
bidding “hyperliteral and contrary to common sense”

•

“[C]lause (ii) [of Section 1129(b)(2)(A)] is a detailed provision that
spells out the requirements for selling collateral free of liens, while
clause (iii) is a broadly worded provision that says nothing about
such a sale”

•

“Specific governs the general”

•

Express reference in subsection (ii) cannot be abrogated by
reference to amorphous concept of “indubitable equivalence” in
subsection (iii)

•

Indubitable equivalent standard could never be satisfied where
lender is getting neither the collateral or its value
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Fisker Automotive
 In Fisker Automotive the bankruptcy judge capped the

right to credit bid “for cause” of Hybrid Tech Holdings, a
secured creditor that purchased a $165 million loan at a
substantial discount.

 Genuine dispute as to the extent of Hybrid’s security

interests on Fisker’s assets

 Bankruptcy judge also suggested that Hybrid’s actions

during the case amounted to inequitable conduct

 A ruling that “cause” existed to limit credit bidding for

these reasons would not have been particularly
remarkable.
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Fisker Automotive
 Judge also limited Hybrid’s right to credit bid to $25

million (the amount it paid to acquire the loan).
 Judge held that it would improve the ability of other

bidders to compete at an auction.
 He wrote, “bidding will not only be chilled without the

cap; bidding will be frozen.”
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Free Lance-Star Publishing
 DSP acquired the secured debt of Free Lance-Star Publishing

at a discount

 Creditors’ committee objected to the credit bid, contending

that the original lender did not hold valid and perfected liens
over certain of the debtor’s key assets

 Committee also alleging various forms of “inequitable

conduct” on the part of DSP

 Unsurprisingly, the creditors’ committee also cited Fisker

Automotive, arguing that “cause” existed to limit credit bid in
order to avoid “chilling” the bidding process and to “restore
enthusiasm” for the sale.
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Free Lance-Star Publishing
 Bankruptcy judge limited credit bid, agreed with contentions

regarding lien dispute and inequitable conduct.

 The judge went further, and also found “it … necessary to limit DSP

from bidding the full amount of its claim against all of the Debtors’
assets in order to foster a fair and robust sale.”

 As with Fisker Automotive, Free Lance-Star Publishing drew a lot of

attention and raised concerns in the secured lender community that
issues thought to have been resolved by RadLax had returned.

 Credit bidding can always be said to “chill” competing offers. In one

sense, that is its very purpose.

24

Aeropostale
 Debtors engaged in a sale of substantially all of their assets,

and sought to limit the ability of its secured lenders to credit
bid.
 Alleged a broad range of inequitable conduct
 Citing Fisker Automotive and Free Lance-Star Publishing Co.,

the debtors also contended that permitting the secured
lenders to credit bid would deter other parties and “chill” the
bidding.
 The bankruptcy judge rejected the allegations regarding

inequitable conduct.
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Secured Creditors Can Chill a Bit
Following Aeropostale Ruling
 Aeropostale judge expressly declined to follow Fisker

Automotive and Free Lance-Star Publishing Co. on “chilling of
bidding”
 Held that absent bona fide dispute over extent or validity of

liens or finding of inequitable conduct, “cause” to limit credit
bidding could not be established.
 “[T]he Court is unaware of any cases where the chilling of

bidding alone is sufficient to justify a limit on a credit bid.”
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Report of the American Bankruptcy
Institute Commission to Study the
Reform of Chapter 11
 The report drew criticism for recommendations which were

viewed as contrary to the interests of secured lenders, but
came down firmly on the side of secured lenders with respect
to credit bidding.
 The judge in Aeropostale cited its finding regarding “the

fundamental role of credit bidding under state law and section
363(k)”
 The report concluded that “the chilling effect of credit bidding

alone should [not] suffice as cause under section 363(k).”
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Credit Bidding Mechanics: Strategic Decisions
Determine the Amount of Bid



›
›
›
›
›

May bid up to the full amount of debt outstanding
Strategic concerns in establishing a value for the assets and preserving
deficiency claims
Recourse vs. Non-Recourse Debt
Guarantor and Co-obligor issues
Tax implications of credit bidding

Timing of Bid – When to submit?



›
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Bids have the potential of chilling the sale, or spurring other bidders to
action
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Credit Bidding Disputes
Many disputes surround collective action in syndicated loan
facilities or indentured issues
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›

Complexity of syndicated loan facilities has provided a backdrop for
disputes over who is entitled to credit bid

›

Generally, syndicated loan transactions are structured to limit individual
lender activity, in favor of efficiency and avoiding gridlock in diffusely-held
transactions

›

Public debt issues may pose additional challenges in obtaining unanimity
of consent
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Credit Bidding Disputes (cont.)
Arguments:
The exercise of remedies is exclusive right of the agent or trustee
Credit bidding is a remedial action, the exercise of which is reserved for the
agent or trustee



vs.
Debt belongs to individual lenders or bondholders, as does the right to
bid it.


Credit bidding, by definition, will result in the satisfaction of at least a
portion of the debt, in exchange for something less than full payment in
cash



Without obtaining consent of every affected lender or bondholder, this runs
afoul of sacred rights provisions
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Review of Collective Action Cases
Older Cases
In re Delphi Corp. (2009)
In re Chrysler LLC (2009)
In re GWLS Holdings (2009)
In re Metaldyne Corp. (2009)






Recent Case
In re Empire Generating Co. LLC (2020)
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In re Delphi Corp.,
No. 05-44481 (Bankr. S.D.N.Y.) [12/1/08 Hearing Transcript];
No. 05-44481 (RDD), 2009 Bankr. LEXIS 4663 (Bankr. S.D.N.Y. July 30, 2009)


Several minority DIP lenders objected to entry into “Accommodation
Agreement” by the DIP Agent and the Debtor, which provided for
forbearance from exercising remedies under the DIP Agreement and order



The court disagreed, holding that based on the DIP Agreement, the agent
has the exclusive right to exercise remedies, and accordingly to compromise
or forbear with respect to such remedies at the direction of the Required
Lenders



2009 Order contains robust language in citing the DIP Agent’s authority to
make a pure credit bid in connection with bid made at a subsequent auction



Source of authority is not only Section 363(k) of the Bankruptcy Code, but
also the terms of the DIP Credit Agreement itself
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In re Chrysler LLC,
405 B.R. 84 (Bankr. S.D.N.Y. 2009)


Lender group holding approximately 7.5% of the outstanding debt objected
to proposed sale of substantially all of Chrysler’s assets



Court held that the objecting lender group had “contracted away their right
to act inconsistently with the determination of the Required Lenders” and
that their dissatisfaction with the ultimate outcome was not justification for
disregarding the express provisions of the agreements



Purpose of syndicated financing structures is to provide “unified action”
avoid chaos and prevent a single lender from being preferred over others
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In re GWLS Holdings,
2009 WL 453110 (Bankr. D. Del. Feb. 23, 2009)


Sole non-instructing lender, holding $1 million of $337 million outstanding,
argued that collateral agent did not have authority to submit a credit bid on
behalf of all lenders under the loan documents



Court found that credit bidding is an exercise of remedies; the right to
exercise is held solely by the agent under the loan documents



Court also found that an exercise of remedies does not constitute an
amendment or waiver of the loan documents which would require
unanimous lender consent
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In re Metaldyne Corp.,
409 B.R. 671 (Bankr. S.D.N.Y. 2009)


Sole minority lender argued that agent did not have authority to credit bid
all of the outstanding debt absent unanimous consent of the lenders



Objecting lender also argued that credit bid constituted an amendment that
released collateral from liens under the loan documents, also requiring
unanimous consent



Court found that under the loan documents, the agent did not need
unanimous consent to credit bid and that it was authorized to submit a
credit bid for the full amount outstanding
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ASSF IV AIV B Holdings III, L.P. v. Empire Generating
Co., LLC (In re Empire Generating Co., LLC),

No. 19-CV-5721 (CS), 2020 U.S. Dist. LEXIS 50040 (S.D.N.Y. Mar. 23, 2020)


Minority lenders appealed a Bankruptcy Court’s order authorizing the debtors to
assume RSA and a Bid Procedures Order which contemplated a credit bid by the
Collateral Agent



Argued that the credit bid contemplated by the order was invalid because it
contravened the duty of the Collateral Agent under the Intercreditor Agreement
to act in the best interest of all secured lenders



Court concluded that, based on the plain language of the Intercreditor
Agreement, the lenders authorized the Collateral Agent to act in their shoes
through a collective-action mechanism by which the Majority Lenders could
direct the Collateral Agent to credit bid or take other action to exercise remedies
with respect to the collateral, and Collateral Agent had no discretion not to credit
bid when directed to do so



While the credit-bid provision must be read in the context of the agreement as a
whole, the agreement must also be interpreted so as not to render any of its
provisions a nullity
38
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ASSF IV AIV B Holdings III, L.P. v. Empire Generating
Co., LLC (In re Empire Generating Co., LLC),
No. 19-CV-5721 (CS), 2020 U.S. Dist. LEXIS 50040 (S.D.N.Y. Mar. 23, 2020) (cont.)


The lenders also argued that the order impermissibly restricted their voting
rights in violation of the Bankruptcy Code



The court disagreed here – finding that the restriction came at the time that
the lenders signed the Intercreditor Agreement which allowed the Majority
Lenders to direct the Collateral Agent to credit bid the full amount of the
secured loans



The court held that this limitation is allowed because “‘plainly worded
contracts establishing priorities and limiting obstructionist, destabilizing and
wasteful behavior should be enforced and creditor expectations should be
appropriately fulfilled.’”
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Second Lien Holders


Rights will be governed by Intercreditor Agreement



Intercreditor Agreement will generally contain provisions providing that the
second lien lender waives certain rights, including agreements not to
contest first lien lender requests for adequate protection



Frequently include provisions permitting the second lien holders to purchase
the first lien debt at par after the occurrence of certain events, including
acceleration or bankruptcy



Compliance with Section 363(f) is required

40

© Sullivan & Worcester LLP

4/29/2020

Drafting Credit Bidding Language
Limit Sacred Rights and Exceptions to Permit Credit Bidding:



“[…Provided however, the Collateral Trustee shall not…]
(a)
release all or substantially all of the Collateral, except as
expressly provided in the Loan Documents and except in connection with a
“credit bid” undertaken by the Collateral Trustee at the direction of the
Required Lenders pursuant to Section 363(k), Section 1129(b)(2)(a)(ii) or
otherwise of the Bankruptcy Code or other sale or disposition of assets in
connection with an enforcement action with respect to the Collateral
permitted pursuant to the Loan Documents (in which case only the consent of
the Required Lenders will be needed for such release) without the written
consent of each Lender; or”
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Drafting Credit Bidding Language (cont.)
Explicitly Limit Single Lender Action Rights and Provisions:



“Each Lender agrees that, except with the written consent of the Collateral
Agent, it will not take any enforcement action hereunder or under any other
Loan Document, accelerate the Obligations under any Loan Document, or
exercise any right that it might otherwise have under applicable law or
otherwise to credit bid at foreclosure sales, UCC sales, any sale under Section
363 of the Bankruptcy Code or other similar Dispositions of Collateral.
Notwithstanding the foregoing, however, a Lender may take action to
preserve or enforce its rights against a Loan Party where a deadline or
limitation period is applicable that would, absent such action, bar
enforcement of the Obligations held by such Lender, including the filing of
proofs of claim in a case under the Bankruptcy Code.”
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Drafting Credit Bidding Language (cont.)
Vest Credit Bidding Authority Exclusively In Agent



“Each of the Lenders hereby irrevocably authorizes the Administrative Agent, on behalf of all
Secured Parties, to take any of the following actions upon the instruction of the Required
Lenders: … (b) credit bid all or any portion of the Obligations, or purchase all or any portion of
the Collateral (in each case, either directly or through one or more acquisition vehicles), in
connection with any Disposition of all or any portion of the Collateral pursuant to the applicable
provisions of the Bankruptcy Code, including under Section 363 thereof; (c) credit bid all or any
portion of the Obligations, or purchase all or any portion of the Collateral (in each case, either
directly or through one or more acquisition vehicles), in connection with any Disposition of all or
any portion of the Collateral pursuant to the applicable provisions of the UCC, including pursuant
to Sections 9-610 or 9-620 of the UCC; or (d) credit bid all or any portion of the Obligations, or
purchase all or any portion of the Collateral (in each case, either directly or through one or more
acquisition vehicles), in connection with any foreclosure or other Disposition conducted in
accordance with applicable law following the occurrence of an Event of Default, including by
power of sale, judicial action or otherwise; it being understood that no Lender shall be required
to fund any amounts in connection with any purchase of all or any portion of the Collateral by
the Administrative Agent pursuant to the foregoing clauses (b), (c) or (d) without its prior written
consent.”
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