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ext. 2.
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•
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to the right of the slides, just above the Q&A box.

•
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printer icon.

The statements in these slides and in this presentation
are those of the authors and should not be attributed
either to their law firms or to their clients.
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Section 1

Position Letters: The Basics
What type of letter is needed?
After a policyholder tenders a claim to an insurer, the insurer must
respond with its coverage position which may include any of the
following:
•

Denial of Coverage/Disclaimer
•

Request for Deactivation of Tender

•

Reservation Of The Insurer’s Right To Deny Coverage

•

Request for Additional Information

•

Agreement To Cover Claim
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The Requirements Of An Adequate
Coverage Position Letter
Insurers’ Perspective
•

A coverage position letter that is defective or flawed could expose the insurer to
uncovered claims based on a waiver if all necessary issues are not addressed.

•

Proper Coverage Position Letter Basics

•

•

Contains an accurate description of the facts of the loss;

•

Letter must identify the specific policy or policies;

•

Contains the specific policy provisions giving rise to coverage issues

Use “plain English” to provide position
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The Requirements Of An Adequate
Coverage Position Letter
Before Drafting A Coverage Position Letter
» Who Should Draft Letter? Insurer Or Counsel?
» What Jurisdiction Are You In?
› First Choice Of Law Analysis

» Does That Jurisdiction Have Any Specific Requirements?
» Does That Jurisdiction Have Any Laws Or Regulations
You Need To Think About?
» What Is Going On In The Underlying Litigation?
» Timing On The Issuance Of The Letter.
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The Requirements Of An Adequate
Coverage Position Letter
The Coverage Position Letter Cannot Be “Boilerplate”
» It Should Be Surgical And Only Discuss Relevant Policy
Terms And Conditions
» Opportunity To Show Good Faith
» Opportunity To Discuss Insurer’s Adverse Position To
Insured
» Offers Reminders Of The Insured’s Duty To Cooperate
Hoover v. Maxum Indemnity Co., 291 Ga. 402, 730 S.E.2d 413 (2012)
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Restatement of the Law of Liability Insurance § 15
(1) An insurer may reserve the right to contest coverage for an action before undertaking
the defense of the action if it gives timely notice to the insured of any ground for
contesting coverage of which it knows or should know.
(2) If an insurer already defending a legal action learns of information, which it did not have
constructive notice of under subsection (1), that provides a ground for contesting
coverage for that action, the insurer must give notice of that ground to the insured
within a reasonable time to reserve the right to contest coverage for the action on that
ground.
(3) Notice to the insured of a ground for contesting coverage must include a written
explanation of the ground, including the specific insurance policy terms and facts
upon which the potential ground for contesting coverage is based, in language that
is understandable by a reasonable person in the position of the insured.
(4) When an insurer reasonably cannot complete its investigation before undertaking the
defense of a legal action, the insurer may temporarily reserve its right to contest coverage
for the action by providing to the insured an initial, general notice of reservation of rights,
in language that is understandable by a reasonable person in the position of the insured,
but to preserve that reservation of rights the insurer must pursue that investigation with
reasonable diligence and must provide the detailed notice stated in subsection (3)
within a reasonable time.
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Prompt/Timely
 “When

an insurance company or its representative is
notified of loss occurring under an indemnity policy, it
becomes its duty immediately to investigate all the
facts in connection with the supposed loss as well as
any possible defense on the policy. It cannot play fast
and loose, taking a chance in the hope of winning, and, if
the results are adverse, take advantage of a defect in the
policy. The insured loses substantial rights when he
surrenders, as he must, to the insurance carrier the
conduct of the case.”


Malley v. Am. Indem. Corp., 146 A. 571, 573 (Pa. 1929)

 “Once

the insurer receives information concerning the
possible absence of coverage, the insurer must
promptly serve upon the insured a reservation of
rights.”


AIG Haw. Ins. Co. Inc. v. Smith, 891 P.2d 261, 264 (Haw. 1995)
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Specific
 “[A]

reservation of rights must … adequately
inform the insured of the rights which the
insurer intends to reserve, for it is only when
the insured is adequately informed of the potential
policy defense that he can intelligently choose
between retaining his own counsel or accepting
the tender of defense counsel from the insurer.
Accordingly, bare notice of a reservation of
rights is insufficient; the notice must make
specific reference to the policy defense which
ultimately may be asserted and to the potential
conflict of interest.”


Royal Ins. Co. v. Process Design Assocs., Inc., 582 N.E.2d
1234, 1239 (Ill. App. Ct. 1991)
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Specific
 “[A]

reservation of rights … , to be effective, must
be communicated to the insured. It must fairly
inform the insured of the insurer’s position
and must be timely ….”


Selective Way Ins. Co. v. MAK Servs., Inc., --- A.3d ----,
2020 WL 1973964, at *4 (Pa. Super. Ct. 2020)

 “[T]he

reservation of rights should … inform the
insured of the specific basis for the insurer’s
reservations about coverage.”


Penn-Am. Ins. Co. v. Morgan Fleet Servs. Inc., --- S.E.2d
---, 2020 WL 4726544, at *3 (Ga. 2020)
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Potential Response to ROR?


Whether or not to accept defense under ROR and need for
independent counsel?



Does insurer purport to impose terms not in insurance policy?








Gen. Agents Ins. Co. of Am., Inc. v. Midwest Sporting Goods Co., 828
N.E.2d 1092, 1102 (Ill. 2005) (“[W]e cannot condone an arrangement
where an insurer can unilaterally modify its contract, through a
reservation of rights, to allow for reimbursement of defense costs in the
event a court later finds that the insurer owes no duty to defend.”)
Texas Ass’n of Counties Cnty. Gov’t Risk Mgmt. Pool v. Matagorda Cnty.,
52 S.W.3d 128, 131 (2000) (“[A] unilateral reservation-of-rights letter
cannot create rights not contained in the insurance policy.”)
Shoshone First Bank v. Pac. Employers Ins. Co., 2 P.3d 510, 515-16
(Wyo. 2000) (“[W]e will not permit the contract to be amended or
altered by a reservation of rights letter.”)

Note disagreement with insurer position/reservations?
15

Sample Cooperation Clause
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Section 2

POLICYHOLDER’S PERSPECTIVE ON
PRIVILEGE
 Three Issues
• Privilege Asserted by Insurance Company
• Policyholder Assertion of Privilege Against insurance
Company
• Joint Assertions of Privilege Against Third Parties
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INSURANCE COMPANY PRIVILEGE
ASSERTIONS
 Information is privileged because adjuster consulted with
outside or inside counsel
 Claims adjuster is attorney, therefore investigation is
privileged
 Materials were prepared in anticipation of litigation and
are privileged
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POLICYHOLDER’S CHALLENGE TO
INSURANCE COMPANY RESPONSE
 Is claims adjuster doing what an attorney normally
does?
 What is “dominant purpose” of relationship between
outside counsel and adjuster?
 Is threat of litigation real?
 Did insurance company invoke advice of counsel as an
affirmative defense?
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ATTORNEY AS CLAIMS HANDLER
 Is a given document or communication created in the ordinary
course of business?
 Work product should not apply where insurance company
employs attorneys to engage in ordinary business function of
claims investigation.
 Some courts will focus at dominant relationship between
insurance company and attorneys: whether attorney-client or
claims-adjuster and insurance company
 Others take a more transactional approach to specific
documents
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ATTORNEY AS CLAIMS HANDLER
 Are non-attorneys involved
• In reviewing the underlying claim and alleged facts
• Reviewing the policy
• Formulating coverage positions
 Is attorney making all or most claim file log entries
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ASSERTING PRIVILEGE AGAINST INSURANCE
COMPANY AND THIRD PARTIES
 Starting Point: Never share communications relating to coverage
issues with insurance companies.
 Do not share privileged information with insurance company if it
denies coverage. If you want to keep company informed despite the
denial, prepare separate cleansed reports.
 If insurance company accepts coverage without any ROR, share
privileged communications regarding the underlying case such as
defense counsel updates with insurance company. Most states
recognize a “common interest” that expands the privilege in such
circumstances (sometimes only when represented by same firm).
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ASSERTING PRIVILEGE AGAINST INSURANCE
COMPANY AND THIRD PARTIES
 When insurance company defends under Reservation of Rights:
• Carefully check the law in applicable state(s): state of underlying
case(s), state whose law applies to policy, and state of (potential)
coverage litigation.
• Independent counsel can make this simple. Counsel hired by
insurance company reports to the company, and independent
counsel reports to policyholder only.
• Confidentiality Agreements that purport to protect privilege and
assert a common interest can both show that policyholder is
attempting to fulfill its cooperation obligations and protect
against having to divulge defense materials with plaintiffs. It may
be helpful to identify both areas of commonality and adversity in
the confidentiality agreement.
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Claims Issues And Preserving Privileges
The Tripartite Relationship
The “tripartite” relationship refers to the relationship among an insurer, its insured, and
defense counsel retained by the insurer to defend the insured against third-party claims.

Illinois law as an example:
» If there is a true conflict of interest, the carrier must decline to defend and pay
for independent counsel. Murphy v. Urso, 88 Ill.2d 444, 454, 430 N.E.2d 1079,
1084 (1981) (carrier must decline to defend where conflict of interest and must
pay for independent counsel; “the insured has the right to defended by counsel
of his own choosing”);
» American Family Mut’l Ins. Co. v. W.H. McNaughton Builders, Inc., 363
Ill.App. 3d 505, 843 N.E.2d 492 (Ill.App. 2 Dist 2006) (where conflict of
interest exists, policyholder is entitled to be defended by attorney of his own
choosing).
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Section 3

Critical Issues Raised By A Defense
Under An ROR
Before Issuing The ROR
What are the fundamental elements of an ROR letter?
What if elements are missing from an ROR letter?
Careful when using templates from another claim
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Critical Issues Raised By A Defense
Under An ROR
After Issuing The RORThe Insurer may continue to review the claim
The Insurer has reserved its right to deny coverage. The indemnification
obligation is broader than the defense obligation.
Is Insurer continuing to seek information requested in ROR?
If additional information is sought, the insured has an obligation under the
Cooperation Clause to provide information.
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INDEPENDENT COUNSEL
 Duty to Defend + Coverage Defense
 Conflict of Interest
 Majority Rule in One Form or Another
• Entitled to own counsel at insurance company’s expense

 McGee v. Superior Court
• “Cumis counsel” when carrier issues reservation of rights
letter
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CALIFORNIA CIVIL CODE § 2860
(a) If a policy of insurance impose[s] a duty to defend upon an insurer and a
conflict of interest arises which creates a duty on the part of the insurer to
provide independent counsel to the insured, the insurer shall provide
independent counsel to represent the insured unless, at the time the insured is
informed that a possible conflict may arise or does exist, the insured expressly
waives, in writing, the right to independent counsel. An insurance contract
may contain a provision which sets forth the method of selecting that counsel
consistent with this section.
(b) [A] conflict of interest does not exist as to allegations or facts in the
litigation for which the insurer denies coverage; however, when an insurer
reserves its rights on a given issue and the outcome of that coverage issue can
be controlled by counsel first retained by the insurer for the defense of the
claim, a conflict of interest may exist. …
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INDEPENDENT COUNSEL
 Fees
• Reasonableness based on nature of the case and local rates
• Arbitration of disputes

 Selection of Counsel
 Compliance with Litigation Guidelines
 Communication With Insurance Company
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CONTROL: STRATEGY AND SETTLEMENT





Policy language
Is There Independent Counsel?
Compartmentalization
Settlement
• Permission Before Forgiveness
• Effect On Exclusions And Coverage Determination
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WITHDRAWAL OF DEFENSE
 Reason for Withdrawal
•
•
•
•

Court order finding no duty to defend
Unilateral Action
Developments In Underlying Case
Exhaustion of Limits

 Other Potential Carriers Responsible For Defense
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AFTER WITHDRAWAL OF DEFENSE
 Continue Keeping Insurance Company Informed of
Case Progress
• Settlement opportunities, talks, demands
• Non-privileged information

 Seek Agreement That Policyholder Did Not Settle or
Take Action Without Approval
 Reasonableness
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Section 4

Impact Of An ROR On Defenses
There are many situations where an insurers may issue an
ROR that includes the following:
1) some of the allegations in the complaint do not fall within the
scope of the policy’s coverage;
2) there is an applicable policy exclusion;
3) some of the damages are not covered by the policy;
4) the damages alleged exceed the policy limits
5) the coverage has been exhausted under an “aggregate” limit of
liability, and
6) the policyholder breached a condition of the policy.
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Impact Of An ROR On Defenses
When an insurer issues a ROR it may retain defense
counsel for the insured and continue to monitoring the
underlying case and coverage issues.
» ROR’s may also give rise to a policyholder’s right to
independent counsel paid for at the carriers’ expense.
» This leads into considerations of the “tri-partite
relationship” when defense counsel is appointed.
37
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Insurer Defenses Not Explicitly Waived
General insurer reservations insufficient to preserve defenses


“[S]imply sending an insured generic reservation of rights letters such
as the ones sent here is likely insufficient.”




“[R]eservation letters were insufficient to reserve its right to contest
coverage of actual damages” when “reservation letters gave no express
reservation or other indication that it disputed coverage for any
specific portion or type of damages” despite general reservation.




Mid-Continent Cas. Co. v. Petroleum Solutions, Inc., 917 F.3d 352, 356 n.2 (5th Cir. 2019)

Harleysville Grp. Ins. v. Heritage Communities, Inc., 803 S.E.2d 288, 300-01 (S.C. 2017)

RORs were insufficient to preserve defenses when “[t]he letters generally
discussed the nature of the underlying lawsuit and set forth various
provisions of [the] general liability policy,” but “[n]either letter clearly and
unambiguously explained how those provisions were relevant to
[insurer’s] position or how they potentially created coverage issues.”


Advantage Bldgs. & Exteriors, Inc. v. Mid-Continent Cas. Co., 449 S.W.3d 16, 23-24 (Mo. Ct.
App. 2014)
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Insurer Defenses Not Explicitly Waived
Insurer may implicitly waive defenses


“The intent to waive a certain right can be inferred from the
insurer’s conduct, if the conduct is inconsistent with an
intention to insist upon a strict performance of the condition.”




Osprey Consulting I, Inc. v. Westport Ins. Corp., --- F. Supp. 3d ----, 2020
WL 3073326, at *6 (D. Md. 2020)

“[I]t is well-established that an insurer is charged with
knowledge of the contents of its policy. Whereupon, the insurer
becomes aware of facts which would cause a reasonable
person to inquire further, the insurer is then subject to a duty of
investigation. Failure to do so, constitutes a waiver of all
powers or privileges which a reasonable search would
have uncovered.”


Holt v. Aetna Cas. & Sur. Co., 680 So. 2d 117, 128-29 (La. Ct. App. 1996)
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Insurer Defenses Not Explicitly Waived
Insurer may be estopped from raising defenses
 “[I]nsurance

carriers may be estopped from asserting a
policy exclusion where it has lulled the insured into a sense
of security to his detriment. … Given [insurer]’s failure to
‘clearly communicate’ its coverage position and the
inherently speculative nature of determining how the case
might have unfolded differently had the insurance company
acted with appropriate diligence, prejudice can be fairly
presumed in this instance.”


Selective Way Ins. Co. v. MAK Servs., Inc., --- A.3d ----, 2020 WL 1973964, at *6
(Pa. Super. Ct. 2020)

 “An

insurer that fails to reserve properly its rights within a
reasonable time will be estopped from later denying
coverage on the ground that the policy does not cover the
loss alleged, even if the insured has not established that
it has been prejudiced.”


RLI Ins. Co. v. AST Eng’g Corp., 2019 WL 7114986, at *6 (S.D.N.Y. 2019)
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Section 5

Better Get It Right The First Time

The “mend the hold” doctrine was established in 1877 in the case
of Ohio & Mississippi Railway Co. v. McCarthy, 96 U.S. 258 (1877).
The Court in McCarthy stated:
Where a party gives a reason for his conduct and decision touching
anything involved in a controversy, he cannot, after litigation has begun,
change his ground, and put his conduct upon another and a different
consideration. He is not permitted to mend his hold…
See Smith v. CSAA Fire And Cas. Ins. Co., 2020 WL 3146826 (June 12,
2020)
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Non Waiver Agreements
Example Language

IT IS HEREBY AGREED by and between the above-named Insured and Insurer
or on their anything done or to be done by Insurer or on their behalf, in
connection with the above described loss including any investigation into cause or
amount of cause or amount of loss or other matters relative thereto, shall not
waive, invalidate, forfeit, or modify any of their rights under the terms and
conditions of the respective policies issued by them.
RLI Ins. Co. v. AST Engineering Corp., 2019 WL 7114986 (S.D.N.Y. Dec. 20, 2019)
“The ‘classic mode’ by which an insurer may reserve its rights and obtain consent to control the
litigation is through a nonwaiver agreement between the insured and the insurer. (Citation
omitted). In the absence of a nonwaiver agreement, ‘[a]greements may be inferred from
an insured’s failure to reject an offer to defend upon those terms, but to spell out acquiescence by
silence, the letter must fairly inform the insured that the offer may be accepted or rejected.
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NON-WAIVER AGREEMENTS
 Rarely Benefit Policyholder
 Possibly Supersedes Policy Terms
 Might Allow Insurance Company to Avoid Waiving
Defenses it Fails to Assert in Letter
 Can Facilitate Insurance Company Recovery of
Defense Costs
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POLICYHOLDER RESPONSE
 Avoid signing non-waiver agreement
 Indicate disagreement with reservation of rights
letters
 Ask for legal and policy-language support for
insurance company position, if not provided
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RECOVERY OF DEFENSE COSTS





Basis In Policy?
Policyholder Assent
Costs Incurred Before Assertion of Right
Allocation of Costs
• Treatment of costs relevant to covered and uncovered
claims
• Burden of Proof
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THANK YOU

Mark Garbowski, Esq.
Shareholder
Anderson Kill P.C.
(212) 278-1169

mgarbowski@andersonkill.com

Mark D. Herman
Partner
Covington & Burling
(202)662-5758
mherman@cov.com

Todd M. Rowe
Partner
Tressler
(312) 627-4180

trowe@tresslerllp.com
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