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FCRA Protects 3 Primary Interests
•Accuracy
•Privacy
•Disclosure
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Class Potential:
FCRA Provides for Statutory Damages
Section 1681n provides:
Any person who willfully fails to comply with any requirement
imposed under this subchapter with respect to any consumer is
liable to that consumer in an amount equal to the sum of—
(1)(A) any actual damages sustained by the consumer as a
result of the failure or damages of not less than $100 and not
more than $1000…….
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Entities Covered by the FCRA
• Consumer Reporting Agencies-not just credit reporting
agencies. Includes employment background screening
agencies, tenant screening agencies, insurance underwriting
screeners.
• Furnishers of Consumer Information
• Users of consumer report Information- banks, car dealerships,
employers, mortgage companies, landlords
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FCRA Consent and Disclosure Requirements
15 U.S.C. § 1681b(b)(2) – applies before report is requested
Employer must notify employee or applicant in clear and
conspicuous writing – “in a document that consists solely of the
disclosure” – that a Consumer Report may be obtained and
used for employment purposes (i.e., hiring, retention or
promotion)
Also, employer must obtain written authorization from
employee or applicant prior to requesting a Consumer Report
Note additional disclosure requirements for requesting
Investigative Consumer Reports
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Commonly Litigated Class Claims
• 1681e(b)- against CRAs for failing employ reasonable procedures to assure
maximum possible accuracy of consumer reports
• 1681g-against CRAs for failure to disclose all information in consumer’s file
• 1681i-against CRAs for failing to investigate disputes of consumer report
information
• 1681b-against users of credit for impermissible access to consumer reports
• 1681b(b)(2)-against employers for not using stand-alone authorization
• 1681b(b)(3)-against employers for failing to job applicant with a copy of a
consumer report prior to adverse action
• 1681k- against CRAs for failing to notify job applicants when public record
information is being furnished in connection with employment or use strict
procedures to assure that the information is complete and up to date
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Recent 1681e(b) Class Cert Cases
• Ramirez v. Trans Union, LLC, 951 F.3d 1008 (9th Cir. 2020)
• Class of 8185 consumers being mis-labeled as being on OFAC list on credit
reports, certified on contest for both 1681e(b) and 2 1681g disclosure claims;
• Case tried to verdict: $60 Million record class verdict for FCRA-$984
statutory damages, $6500 punitive (remitted on appeal to $3900)
• Verdict upheld by 9th Circuit other than remittitur on punis to achieve 4-1
ratio-cert petition pending now—Court found all class members had standing
for all 3 claims
• Patel v. Trans Union, LLC, 308 F.R.D. 292 (N.D. Cal, 2014), 2018 WL 1258194 (N.D.
Cal. March 11, 2018)
• Class of 10,000 consumers being reported on “terrorist” watch list on tenant
screening reports, for 1681e(b) and 1681g claims
• Case settled for $8 million
11

Recent 1681e(b) Class Cert Cases-Public Records
• Thomas v. Equifax Info. Services, LLC, No. 18-cv-684 (E.D. Va.). National Class Counsel
in FCRA class action, alleging violations by credit bureau for misreporting public records,
providing nationwide resolution of class action claims asserted across multiple jurisdictions,
including injunctive relief, and an uncapped mediation program for millions of
consumers. Currently in ADR program.
• Clark v. Experian Info. Sols., Inc., No. 16-cv-32 (E.D. Va.)-same
• Clark/Anderson v. Trans Union, LLC, No. 15-cv-391 & No. 16-cv-558 (E.D. Va.)-same
• *McIntyre v. Realpage, Inc., 2020 WL 5017612 (E.D. Pa. 8/25/20)-23(f) pending
• Court certified class e(b) claim against tenant screening company for not
reporting up to date and correct status of eviction proceedings;
• Court rejected Defendant’s arguments re individualized issues
• Court rejected Defendant’s Bristol Myers argument
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Recent 1681i Class Cert Decisions
Norman v. Trans Union, LLC, 2020 WL 4735538 (E.D. Pa. August 14, 2020)23f denied

•

Claim that Defendant failed to investigate disputes of “inquiries”
on credit reports on behalf of 246,000 consumers;

• Court rejected Defendant’s challenges to predominance and
ascertainability because class was centered around Defendant’s of
a standard form letter and deposition testimony
• 63 page decision-23f denied in 2-3 days.
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Recent 1681k Class Decisions
Shekar v. Accurate Background, Inc., 2020 WL 2563437 (E.D. Wis.,
May 14, 2020)
• 1681k claim against employment background screening
company for not providing notice at time when public
record was sent to employer;
• Court denied certification as to class for all consumers
who did not receive notice but, consistent with Rule 23,
granted certification to smaller class who disputed the
charge level of the offense and it was removed;
• Standing analysis
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Thank You
James A. Francis
jfrancis@consumerlawfirm.com
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Consumer Finance Class Actions
Recent FDCPA Developments
Donald Maurice
Maurice Wutscher LLP
Sept. 16, 2020
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This information is not intended to be legal advice and
may not be used as legal advice. The materials are offered
for educational purposes and do not represent an opinion
as to any matter or thing.
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Standing
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General Principles in Federal Law
 Threshold question
 Can be addressed at any time
 Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016)
 Injury in fact
 Fairly traceable to challenged conduct
 Likely to be redressed by favorable decision
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“Injury in Fact” in FDCPA Litigation
Procedural violations - Spokeo, at 1549, 1550
 A procedural right that was conferred to
protect “concrete interest”
 Violation that poses “risk of real harm” to the
“concrete interest” is a “concrete injury,” no
need to show any additional injury “beyond
the one Congress has identified.”
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Cohen v. Rosicki, Rosicki & Assocs., P.C.,
897 F.3d 75 (2d Cir. 2018)
Deprivation of Information
 “injury in fact” to identify debt collector as
creditor, 1692e, 1692g
 “might have deprived Cohen of information
relevant to the debt.”
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DiNaples v. MRS BPO, LLC,
934 F.3d 275 (3d Cir. 2019)
 QR Code on envelope – 1692f(8)
 Concrete injury in and of itself because it
“implicates core privacy concerns”
 Plaintiff did not need to allege he suffered any
additional harm
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Trichell v. Midland Credit Mgmt.,
964 F.3d 990 (11th Cir. 2020)
 Letter did not disclose events that could restart
limitations period
 No injury - 1692e does not require the delivery
of information, only that what is delivered is
not false or deceptive
 Plaintiff did not allege he suffered any harm
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First Filed
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General Principles in Federal Law
 Primary purpose of class is “efficiency and
economy”
 Multiplying litigation is not favored
 Strong presumption in favor – only “special
circumstances” will defeat it
 Dismissal or stay of subsequent cases
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Applies to Individual and Class Actions
• Kerotest Mfg. Co. v. C-O-Two Fire Equip. Co., 342
U.S. 180, 183-184, 72 S. Ct. 219, 221 (1952)
• First City Nat'l Bank & Tr. Co. v. Simmons, 878
F.2d 76, 80 (2d Cir. 1989)
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First City Nat’l Bank &Trust Co. v. Simmons,
878 F.2d 76, 79 (2d Cir. 1989)
“[W]here there are two [or more] competing
lawsuits, the first suit should have priority, absent
the showing of balance of convenience or special
circumstances giving priority to the second.”

9/16/2020
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Applying First Filed
• Same or substantially similar parties
• Same or substantially similar claims
• “Substantial overlap” is sufficient

Masluf Realty Corp. v. Markel Ins. Corp., No. 13-CV-3031, 2014 U.S.
Dist. LEXIS 41435 (E.D.N.Y. Mar. 27, 2014); Spotless Enters. Inc. v.
The Accessory Corp., 415 F. Supp. 2d 203, 205 (E.D.N.Y. 2006);
Castillo v. Taco Bell of Am., LLC, 960 F. Supp. 2d 401, 404 (E.D.N.Y.
2013)
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Baatz v. Columbia Gas Transmission, LLC,
814 F.3d 785, 790 (6th Cir. 2016)
• Is applicable even if class is not certified
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FDCPA Cases and First Filed
• Santana v. Cavalry Portfolio Servs., LLC,
2019 U.S. Dist. LEXIS 201469 (S.D.N.Y. Nov. 19,
2019)
• Blackwell v. Midland Credit Mgmt.,, 2018 U.S.
Dist. LEXIS 177788 (D.S.C. Oct. 15, 2018)
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THANK YOU!
Questions?
Don Maurice
dmaurice@mauricewutscher.com
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Telephone Consumer Protection Act:
Class Action Developments

Joseph F. Yenouskas
September 16, 2020

Overview

• TCPA is a class action target
• Statutory penalties:
– $500 per call
– $1,500 per call if willful
– No cap or limit

• Sets out standards for both equipment and for calls
• Both have been subject to debate in the courts

33

What Equipment Matters?
• Automatic Telephone Dialing System
• 47 USC 227(a)(1)
• “Equipment which has the capacity – (A) to store or produce
telephone numbers to be called, using a random or sequential
number generator; and (b) to dial such numbers.”
• Circuit split develops
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What Equipment Matters?
 Gadelhak v. AT&T Services, 950 F3d 548 (7th Cir. 2/29/2020)
 The phrase “using a random or sequential number generator”
modifies both “store” and “produce”
 Thus, equipment must be used to perform both functions
(“storing” and “producing”)
 “Admittedly imperfect” reading
 Glasser v. Hilton Grand Vacations, 948 F.3d 1301 (11th Cir.
2020)
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What Equipment Matters?
• Alternative reading: statute unclear
• Context, purpose and LH all show that equipment need only store numbers to
be called
• Allan v. Pennsylvania Higher Education Assistance Agency, 2020 WL 4345341
(6th Cir. 7/29/2020)
• Druid v. FaceBook, Inc., 926 F.3d 1146 (9th Cir. 2019)
• Duran v. La Boom Disco, 955 F.3d 279 (2d Cir. 2020)
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What Equipment Matters?
• Resolution coming
• July 9, 2020: Supreme Court grants cert to review FaceBook
• Opening brief – filed September 4
• Response brief – due October 16
• Stay tuned!
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What Calls Are Covered?
• Act prohibits calls made using ATDS without prior express consent
• 2015 amendment enacts exception: “Unless call is made solely to collect a
debt owed to or guaranteed by the United States”
• Political advocacy group challenges amendment as violating the First
Amendment
• Supreme Court agrees
• Barr v. American Association of Political Consultants, 140 S Ct. 2335
97/6/2020)
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What Calls Are Covered?
• Split decision
• Majority: amendment a contend based restriction on speech – makes calls
legal based on message
• Amendment must satisfy strict scrutiny
• Collection of government debt not enough to justify restriction
• Strikes exception
• Severs exception and finds that whole TCPA survives
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What Calls Are Covered?
• Dissent
• Don’t apply strict scrutiny because exception is a commercial
regulation
• Exception narrow, protects the public fisc, and applies solely to calls
made to collect Government debt
• But agree that provision is severable
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What Calls Are Covered?
• Gorsuch & Thomas
• Agree amendment void
• Don’t sever the provision
• Grant injunction to the plaintiffs so they can make calls
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What Faxes Are Covered?
• TCPA prohibits “unsolicited advertisements” by fax
• 47 USC 227(a)(5): “any material advertising the commercial availability or
quality of any property, goods, or services” without consent
• Large number of cases
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What Faxes Are Covered?
• Fax offering small payment for responding to survey is commercial (Fischbein
v. Olson Research Group, 959 F.3d 559 (3d Cir. 2020)
– But: fax telling recipient to visit website to complete survey only is not a prohibited ad
(Mauthe v. National Imaging Associates, 767 Fed. Appx. 246 (3d. Cir. 2019)

• Fax sent as pretense to obtain personal information (Fulton v. Enclarity, 962
F.3d 882 (6th Cir. 2020)
• Plaintiff gave consent to faxes by giving out business cards at conference
(Physicians Healthsource v. Cephalon, 954 F.3d 615 (3d Cir. 2020)
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Reducing Judgments

• Golan v. Freeeats.com, 930 F.3d 950 (2019)
• Affirms reduction of $1.6B award to $32M
– Campaign lasted a week
– Company plausibly believed not violating law
– Had consent to contact on one topic

• Krakauer v. Dish Network, 925 F.3d 643 (4th Cir, 2019):
– Affirms $61M award for 11,000 class members
– Affirms trebling (failed to address agent’s noncompliance)
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Standing

• Cordoba v. DIRECTV, 942 F.3d 1259 (11th Cir. 2019)
– Reverses cert grant
– Some class members did not request that DIRECTV stop calling

• Salcedo v. Hanna, 936 F.3d 1162 (11th Cir. 2019): one text not enough to
create standing
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Thank You
Joseph F. Yenouskas
jyenouskas@goodwinprocter.com
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