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COVERAGE…THEN EXCLUSIONS
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Contractual Liability Exclusion (2)(b)

7

Contractual Liability Exclusion (2)(b)
Based on how the court interprets the contractual
liability exclusion (broadly or narrowly) will dictate
whether there is actually coverage for construction
defects (property damage)!!!!
In other words, the more broadly this exclusion is
interpreted means that the CGL policy provides illusory
value to the insured contractor!!!!
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Contractual Liability Exclusion (2)(b)

What does this exclusion mean with respect to
construction contracts and, specifically, defect
claims claiming property damage?
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Contractual Liability Exclusion (2)(b)
Do construction contracts contain a provision where insured contractor is
obligated to pay for damages by reason of “assumption of liability”?
YES - Think indemnification provision (e.g., AIA A201 s. 3.18)

Think provision that requires contractor to warrant that its work will conform
to contract documents and be free of defects (e.g., AIA A201 s. 3.5)
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EXCEPTIONS TO CONTRACTUAL LIABILITY EXCLUSION

TORT
INDEM.
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Exception: “Insured Contract” – 9(f)
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EXCEPTIONS TO CONTRACTUAL LIABILITY EXCLUSION
Contractual liability exclusion NOT apply if: (i) insured liable in absence of
contract and (ii) the insured assumes liability in an “insured contract” -- the
insured assumes tort liability of another party to pay for "bodily injury" or
"property damage“ to a third person or organization [indem. provision]
(Note: FL eliminated economic loss rule when parties are in contractual
privity. This means a party can in theory be sued in negligence despite a
contract between the parties. Based on this, an insured contractor could
arguably be liable in tort for construction defects in absence of contract.)
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BROAD APPLICATION OF CONTRACTUAL LIABILITY EXCLUSION
Victoria Secret Stores, Inc. v. Epstein Contracting, Inc., 2002 WL 723215 (Ohio.App.
10th Dist. 2002) (applying NJ law) – retail store hired contractor to remodel store.
Ceiling started to crack and dropped 12 inches. No property damage to other work.
Arbitrator awarded damages against contractor for repair costs, lost profits during
repairs, and attorney’s fees, but did not specify whether damages were recoverable
under tort (negligence) or breach of contract.
How did court apply application of contractual liability exclusion? Broadly.
Court found that contractor was obligated to pay damages awarded to it by reason
of assumption of liability in contract since contractor warranted its work would be
free of defects (and types of damages awarded against it would not have arisen in
the absence of the contract).
**Under Court’s rationale, CGL polices in defect claims would have no value as all
breach of contract claims/damages would be precluded from coverage under
contractual liability exclusion since the insured would be assuming those liabilities
by virtue of the contract.
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BROAD APPLICATION OF CONTRACTUAL LIABILITY EXCLUSION
Underwriters at Lloyd’s of London v. Gilbert Texas Const., L.P., 245 S.W.3d 29
(Tex. App. Dallas 2007) – contractor hired to construct commuter rail system.
Contract required Gilbert (contractor) to protect adjacent 3rd party property
and repair damage to 3rd party property due to its failure to protect or use
reasonable care in performing work. Storm water diverted onto adjacent 3rd
party property flooding property. 3rd party sued contractor; tort claims were
dismissed.
How did court apply application of contractual liability exclusion? Broadly.

“The exclusion states the insurance does not apply to ‘bodily injury or
property damage for which the insured is obligated to pay damages by
reason of the assumption of liability in a contract or agreement.’ The
contract claims asserted against Gilbert in the underlying suit were based on
Gilbert's assumption of liability in its contract with DART [owner] to repair
property damage to third-party property. On its face, therefore, the
exclusion applies to the contract claims brought by RT Realty [3rd party].”
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BROAD APPLICATION OF CONTRACTUAL LIABILITY EXCLUSION
Pennsylvania National Mutual Ins. Co. v. St. Catherine of Siena Parish, 2014
WL 1653516 (S.D.Ala. 2014)- Contractor hired to re-roof buildings. Contractor
subcontracted work to roofer. Work performed defectively and both roofs
leaked. Owner’s breach of contract claim went to trial (tort claims dismissed)
and owner obtained judgment against contractor.
How did court apply application of contractual liability exclusion? Broadly.
“Alabama courts have recognized that contractual liability exclusions
identical to the one here operate to deny liability for property damage and
bodily injury resulting from breach of contract….Therefore under binding
Alabama law the breach of contract claim and the implied warranty claim are
excluded from coverage under the contractual liability exclusion.”
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NARROW APPLICATION OF CONTRACTUAL LIABILITY EXCLUSION
American Family Mut. Ins. Co. v. The Pleasant Co., 673 N.W. 2d 65 (Wis. 2004)foundation site installed defectively resulting in severe settlement and building being
declared unsafe and torn down.
How did Court apply Contractual Liability Exclusion? Narrowly.
“We conclude that the contractually-assumed liability exclusion applies where the
insured has contractually assumed the liability of a third party, as in an
indemnification or hold harmless agreement; it does not operate to exclude coverage
for any and all liabilities to which the insured is exposed under the terms of the
contracts it makes generally.”
“Limiting the exclusion to indemnification and hold-harmless agreements furthers the
goal of protecting the insurer from exposure to risks whose scope and nature it
cannot control or even reasonably foresee. The relevant distinction “is between
incurring liability as a result of a breach of contract and specifically contracting to
assume liability for another's negligence.”
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NARROW APPLICATION OF CONTRACTUAL LIABILITY EXCLUSION
Ewing Construction Co, Inc. v. Amerisure Ins. Co., 420 S.W. 3d 30
(Tex. Sup. Ct. 2014)
***Special presenter!
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APPLICATION OF “INSURED CONTRACT” EXCEPTION
Capitol Environmental Services, Inc. v. North River Ins. Co., 536 F. Supp. 2d
633 (E.D.VA. 2008)-subcontractor (Capitol) hired to provide hazardous
material transportation. Subcontractor hired sub-sub (FCI) to perform
transportation. Automobile accident occurred during sub-sub’s (FCI) work
and 3rd person filed suit against GC. GC sued subcontractor (Capitol) for
contractual indemnity.
How did Court apply Contractual Liability Exclusion based on Exception?
“Specifically, the policy covers Capitol [Sub] for liability Capitol assumes in
an “insured contract,” which is any “part of any other contract or agreement
pertaining to your business ... under which you [Capitol] assume the tort
liability of another party to pay for ‘bodily injury’ or ‘property damage’ to a
third person or organization.” Capitol did precisely this in its subcontract
with Earth Tech [GC]; in this contract, it assumed the tort liability of another
(FCI) to pay for bodily injury to a third person (the Careys).”
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ENDORSEMENT TO REMOVE INDEMNITY EXCEPTION TO
INSURED CONTRACT DEFINITION
Western Heritage Ins. Co. v. Jacobs Development Corp., 2014 WL 297792
(E.D.N.Y. 2014) – Owner hired contractor to perform renovation. 3rd party
injured when he tripped. 3rd party sued owner and owner third-partied
contractor for indemnity. Contractor’s CGL policy appeared to issue
endorsement that removed 9(f) (indemnification exception) from definition
of “insured contract.” Without this definition, the indemnification provision
did not constitute an exception to the contractual liability exclusion.
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ENDORSEMENT TO REMOVE INDEMNITY EXCEPTION TO
INSURED CONTRACT DEFINITION
If insurer wants to eliminate this blanket provision 9(f) from definition of
insured contract, there is a contractual liability limitation endorsement that
will remove this paragraph from being part of the definition of an insured
contract (CG 21 39).

**Contractors do NOT want this endorsement as a contract with an
indemnification provision will not constitute an insured contract. This
means that there will be strong basis to deny coverage for property
damage!
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ENDORSEMENT TO REMOVE INDEMNITY EXCEPTION TO
INSURED CONTRACT DEFINITION
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Amendment of Insured Contract Definition
There is endorsement that modifies definition of an insured contract that
changes paragraph 9(f) to reflect that the “bodily injury or property damage is
caused, in whole or in part, by you or by those acting on your behalf.” (See
CG 24 26 07 04)

**This could mean that if you (e.g., sub) agree to indemnify another (e.g., GC)
for that person’s (GC’s) negligence, this would not fit within definition of
insured contract since you are agreeing to indemnify another for negligent
actions that are not caused in whole or in part by you…
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Amendment of Insured Contract Definition
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Douglas P. Skelley
Shidlofsky Law Firm PLLC
512.685.1400
doug@shidlofskylaw.com

CONSTRUCTION DEFECT CLAIMS

NAVIGATING THE CGL CONTRACTUAL LIABILITY EXCLUSION

EWING CONSTRUCTION CO., INC. V. AMERISURE
INSURANCE CO., 420 S.W.3D 30 (TEX. 2014)
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EWING CONSTR. V. AMERISURE
Ewing contracted with school district to construct
tennis courts
 Garden-variety commercial construction defect
claim involving cracking and flaking of tennis
courts
 State court lawsuit against GC and design team,
alleging negligence, breach of contract and breach
of warranty
 Amerisure denied the duty to defend based on the
“contractual liability” exclusion
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EWING CONSTR. V. AMERISURE


District Court – Ewing lost (badly)
 The

exclusion negates coverage because “by
entering into the contract with [the owner], Ewing is
liable if the work it agreed to perform under that
contract is defective”
 Looking at the exception for liability that would exist
in the absence of the contract or agreement, Judge
Jack concluded the coverage court could look to
the merits of the pending liability lawsuit and utilize
the “economic loss” rule in doing so
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EWING CONSTR. V. AMERISURE


Fifth Circuit – Ewing lost again (2-1)
 Ewing's

contract with the School District is the
source of its potential liability because Ewing's duty
to construct usable tennis courts arose out of a
contract
 The physical damage alleged is to the subject
matter of the contract
 Thus, no coverage
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EWING CONSTR. V. AMERISURE


Fifth Circuit (take two) – Vacated and Certified
 Does

a general contractor that enters into a
contract in which it agrees to perform its
construction work in a good and workmanlike
manner, without more specific provisions enlarging
this obligation, “assume liability” for damages
arising out of the contractor's defective work?
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EWING CONSTR. V. AMERISURE


Fifth Circuit (take two) – Vacated and Certified
 If

the answer to question 1 is “Yes” and the
contractual liability exclusion is triggered, do the
allegations in the underlying lawsuit alleging that
the contractor violated its common law duty to
perform the contract in a careful, workmanlike, and
non-negligent manner fall within the exception to
the contractual liability exclusion for “liability that
would exist in the absence of contract”?
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EWING CONSTR. V. AMERISURE


Supreme Court of Texas – Ewing Wins (9-0)

First addressed Gilbert Tex. Constr., L.P. v. Underwriters
at Lloyd's London, 327 S.W.3d 118 (Tex. 2010)
 Gilbert owed RTR a duty under general law to conduct
its construction operations with ordinary care so as not
to damage RTR's property
 In contract with DART, Gilbert undertook a specific
contractual obligation to repair or pay for damage to
third-party property resulting from either (i) a failure to
comply with the requirements of the contract, or (ii) a
failure to exercise reasonable care in performing the
work
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EWING CONSTR. V. AMERISURE


Supreme Court of Texas – Ewing Wins (9-0)
The first obligation assumed extended “beyond
Gilbert's obligations under general law”
 The second obligation—to exercise reasonable care—
mirrored Gilbert's duty under general law and would
have made it liable for damages it negligently caused
RTR
 BUT, “unusual circumstances” whereby Gilbert—
because of governmental immunity—could only be
liable for the first obligation (i.e., the one that extended
beyond . . . )
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EWING CONSTR. V. AMERISURE


Supreme Court of Texas – Ewing Wins (9-0)
Court first recognized that the allegations of failing to
perform in a good and workmanlike manner and
negligence claims were substantively the same, as they
contained the same factual allegations of misconduct
 Ewing had a common law duty to perform its contract
with skill and care
 BUT footnote 7 – “We do not intend to disavow our prior
holdings that when an injury is only to the subject
matter of a contract, an action will sound in contract
alone.”
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EWING CONSTR. V. AMERISURE


Supreme Court of Texas – Ewing Wins (9-0)
 “Accordingly,

we conclude that a general contractor
who agrees to perform its construction work in a
good and workmanlike manner, without more, does
not enlarge its duty to exercise ordinary care in
fulfilling its contract, thus it does not 'assume
liability' for damages arising out of its defective
work so as to trigger the Contractual Liability
Exclusion.”
 Did not answer the second certified question
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EWING CONSTR. V. AMERISURE


Supreme Court of Texas – Ewing Wins (9-0)


Summary:
 The

contractual liability exclusion does not necessarily apply
simply because the damage at issue is to the subject matter
of the contract
 No abandonment of the “economic loss” rule and no creation
of new causes of action; the coverage analysis does not
depend on whether the ultimate liability is actionable in tort,
contract or warranty
 Central issue: whether the insured assumes liability for
something other than what is already implied in every
contract—the duty to perform the contract in a good and
workmanlike manner
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EWING CONSTR. V. AMERISURE


Supreme Court of Texas – Ewing Wins (9-0)


Missing Section III

was clear that Gilbert involved only the duty to indemnify
and that Ewing involved both the duty to defend and the duty
to indemnify
 Court said that “first” it would address the duty to defend
 The “Duty to Defend” was Section II
 The “Conclusion” was Section IV
 There was no Section III and no specific discussion of the duty
to indemnify
 Ewing notified the Court of the potential issue
 Ultimately, the Court reissued the opinion, renumbering the
“Conclusion” as Section III without any further changes . . . .
 Court
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THE “CONTRACTUAL LIABILTY” EXCLUSION:
MAJORITY VIEW V. MINORITY VIEW
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MAJORITY V. MINORITY


MAJORITY VIEW:
 The

“contractual liability” exclusion applies only
where the insured assumes the liability of a third
party



MINORITY VIEW:
 The

“contractual liability” exclusion bars coverage
for any contract-based claim



Ewing now lies somewhere in the middle
39

MAJORITY V. MINORITY


MAJORITY VIEW:
Ferrell v. W. Bend Mut. Ins. Co., 393 F.3d 786, 795 (8th
Cir. 2005) (applying Wisconsin law)
 Federated Mut. Ins. Co. v. Grapevine Excavation Inc.,
197 F.3d 720, 726 (5th Cir. 2000)
 Olympic, Inc. v. Providence Wash. Ins. Co., 648 P.2d
1008, 1011 (Alaska 1982)
 Acuity v. Burd & Smith Constr., Inc., 721 N.W.2d 33, 40
(N.D. 2006)
 Am. Family Mut. Ins. Co. v. Am. Girl, Inc., 673 N.W.2d
65 (Wis. 2004)
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MAJORITY V. MINORITY


MAJORITY VIEW:
4

PHILLIP L. BRUNER & PATRICK J. O'CONNOR, BRUNER &
O'CONNOR ON CONSTRUCTION LAW § 11:109 (2013)
 21 ERIC MILLS HOLMES, HOLMES' APPLEMAN ON
INSURANCE § 132.3, 36–40 (2d ed. 1996)
 2 ROWLAND H. LONG, THE LAW OF LIABILITY INSURANCE §
10.05[2], 10–61 (1st ed. 2006)
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MAJORITY V. MINORITY


MAJORITY VIEW:
1

BARRY R. OSTRAGER & THOMAS R. NEWMAN,
HANDBOOK ON INSURANCE COVERAGE DISPUTES § 7.05,
546 (14th ed. 2008)
 2 JEFFREY W. STEMPEL, STEMPEL ON INSURANCE
CONTRACTS § 14.14 (3d ed. 2006 & Supp. 2009)
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MAJORITY V. MINORITY


MINORITY VIEW:






Nationwide Mut. Ins. Co. v. CPB Int'l Inc., No. 3:06–CV–
0363, 2007 WL 4198173, at *8 (M.D. Pa. Nov. 26, 2007)
CIM Ins. Corp. v. Midpac Auto Ctr., Inc., 108 F.Supp.2d
1092, 1099–1100 (D. Haw. 2000)
Monticello Ins. Co. v. Dismas Charities, Inc., No. 3:96CV–
550–S, 1998 WL 1969611, at *2 (W.D. Ky. Apr. 3, 1998)
Silk v. Flat Top Constr., Inc., 453 S.E.2d 356, 359 (W. Va.
1994)
TGA Dev., Inc. v. N. Ins. Co. of N.Y.,62 F.3d 1089, 1091–92
(8th Cir. 1995) (applying Minnesota law)
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We've Got You Covered
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CGL Contractual
Liability Exclusion
Jonathan J. Kandel
770-818-1427
jkandel@fmglaw.com
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Contractual Liability Exclusion

This insurance does not apply to “‘bodily injury’ or
‘property damage’ for which the insured is
obligated to pay damages by reason of the
assumption of liability in a contract or agreement.”
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Exceptions To Exclusion
This exclusion does not apply to liability for damages:
(1)

That the insured would have in the absence
of the contract or agreement; or

(2)

Assumed in a contract or agreement that is
an “insured contract,” provided the “bodily
injury” or “property damage” occurs subsequent
to the execution of the contract or agreement….
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Examples of First Exception
Auto-Owners Ins. Co. v. Newmech Cos., Inc., 678
N.W.2d 477 (Minn. Ct. App. 2004) – developer had
obligation to repair condos based on statutory
warranties

McDonald Constr. Co. v. Bituminous Cas. Corp.,
279 Ga. App. 757, 632 S.E.2d 420 (2006) – nonnegligent work that did not comply with contract
specifications
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“Insured Contract”
That part of any contract or agreement pertaining to
the insured’s business under which the insured
assumes the tort liability of another party to pay for
“bodily injury” or “property damage” to a third person
or organization.

Tort liability means a liability that would be
imposed by law in the absence of any contract or
agreement.
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Limits of an “Insured Contract”
Contract that indemnifies an architect, engineer, or
surveyor for injury or damage arising out of preparing,
approving, or failing to prepare or approve drawings,
change orders, or specifications
Contract that assumes liability arising out of insured’s
professional services, if insured is an architect,
engineer, or surveyor
2013 Forms – Only to the extent the assumption of
liability is permitted by law
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Examples of Second Exception
Capitol Envtl. Servs., Inc. v. N. River Ins. Co., 536
F. Supp. 2d 633 (E.D. Va. 2008) – insurer had duty
to defend insured against third-party indemnity
claim based on “insured contract”

Penn. Nat’l Mut. Cas. Ins. Co. v. Associated
Scaffolders and Equip. Co., Inc., 157 N.C. App.
555, 579 S.E.2d 404 (2003) – exception not
applicable because indemnity agreement was void
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Practical Tips - Contracts
• Indemnity should include duty to defend
• Indemnity should not overreach
– Statutes/Public Policy

• Insurance
• Condition payment of proof of insurance
– Certificates of Insurance
52

www.fmglaw.com

Practical Tips – Claims
• Tender like you are voting in Chicago

• Do not forget your own insurance

• Request defense as indemnitee and additional
insured
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