FOR LIVE PROGRAM ONLY

Compliance Challenges With Fundraising for Tax-Exempt Organizations:
State Charitable Solicitation Issues, Commercial Coventures, Sweepstakes and
Raffle Compliance, and Related UBIT Issues
WEDNESDAY, AUGUST 28, 2019, 1:00-2:50 pm Eastern

IMPORTANT INFORMATION FOR THE LIVE PROGRAM
This program is approved for 2 CPE credit hours. To earn credit you must:
• Participate in the program on your own computer connection (no sharing) – if you need to register
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).
Strafford accepts American Express, Visa, MasterCard, Discover.
• Listen on-line via your computer speakers.
• Respond to five prompts during the program plus a single verification code.
• To earn full credit, you must remain connected for the entire program.

WHO TO CONTACT DURING THE LIVE PROGRAM
For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)
For Assistance During the Live Program:
-On the web, use the chat box at the bottom left of the screen
If you get disconnected during the program, you can simply log in using your original instructions and PIN.

Tips for Optimal Quality

FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.

Compliance Challenges With Fundraising for TaxExempt Organizations: State Charitable Solicitation
Issues, Commercial Coventures, Sweepstakes and
Raffle Compliance, and Related UBIT Issues
August 28, 2019

Melissa Landau Steinman, Partner

Cristina I. Vessels, Attorney

Venable

Venable

mlsteinman@venable.com

cvessels@venable.com

Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.
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What We’ll Cover

▪ States’ Charitable Solicitation Laws
– What is cause-related marketing?
– How and why is it regulated?
– Structuring relationships with companies
▪ Unrelated Business Income Tax Considerations
– What can TEOs say about corporate supporters?
▪ Prize Promotions and Other Giveaways
– Raffles
– Sweepstakes and contests
– Social media promotions
– Auctions, loyalty, and other programs
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Charitable Solicitation Laws
Regulation of Cause-Related Marketing and other Charitable
Fundraising
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State Fundraising Regulation

▪ Charitable Solicitation Acts
▪ Approximately 40 U.S. jurisdictions regulate
soliciting contributions
▪ A “solicitation” or “to solicit” is broadly any:
– Direct or indirect request
– For a contribution (money/property)
– On the representation that the
contribution will be used for charitable
purposes
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States’ Primary Objective: Consumer Protection

▪ States regulate soliciting for charitable contributions in order to protect the public
▪ Soliciting contributions can be done directly or indirectly, by charities or third parties
▪ Regulatory requirements aimed at increasing transparency
– Registration and reporting obligations
– Disclosures (e.g., mail, websites, points of sale, etc.)

– Similar, but not identical, requirements apply to both nonprofits and third parties

© 2019 Venable LLP

9

Why Should Nonprofits Register?
▪ Donors may ask about this status
▪ Charity accreditation and rating orgs.
▪ Consider strategic plans for growth
▪ Prerequisite for various activities like:
– Charitable sales promotions
– Raffles for “qualified” charities
– Professional fundraisers
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Outside Fundraisers
▪ Commercial Coventurer (CCV)
– Any person who, for profit, advertises
that the purchase of goods or use of
services will benefit a charitable
organization.
▪ Professional Fundraiser
– Any person paid to solicit contributions
on behalf of a charity, or who has custody
and control of funds solicited.
▪ Fundraising Consultant
– Any person paid to manage, advise, plan,
produce, or design a solicitation, but who
does neither solicits contributions for
charity, nor holds funds raised for charity.
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11

Charitable Sales Promotions

▪ Any nonprofit that wants to work with a CCV
that will conduct a charitable sales promotion
needs to consider:
– Contract (e.g., geographic requirements)
– Registration may be required before
beginning promotion (CCV & charity)

– Closing report requirements may be
required after the campaign ends (CCV &
charity)
– Charity may also need to disclosure CCV
on charitable solicitation renewals
▪ Disclosures required for all ads regardless of
medium (e.g., social media, TV, print)
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Disclosures for Charitable Sales Promotions

▪ Required by:
– Charitable solicitation and consumer protection laws

– Charity rating organizations (e.g., BBB Wise Giving Alliance)
– NY Attorney General best practices
▪ At a minimum:
– Names of the donor and charity
– Specific benefit per purchase/action
– Dates of the campaign
– Donation minimums/maximums
– Required consumer actions, limits, etc.
▪ Avoid general language like “proceeds” or “revenue” (not tied to the purchase price)

© 2019 Venable LLP

13

Transparency is Key

▪ Are the key terms clear?
▪ Is the disclosure susceptible to multiple meanings or otherwise ambiguous?
A. When you buy tickets to The Show this month, Theater will donate $1 to Charity,
up to $1,000.
B. When you buy any tickets to The Show this month, Theater will donate $1 to
Charity per transaction, up to $1,000.
▪ Are the material terms readily available at the point of sale?
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Free Action Campaigns
▪ Public not required to buy any product
or use any service; donation triggered
based on a free action
▪ Generally treat like a CCV campaign, but
fewer requirements because no public
inducement to buy/use goods/services
– Parallel contract provisions
– Disclosures of material terms
▪ Consider social media platform rules
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Customer Donation Programs

▪ Public elects to contribute to charity as
part of their purchase from company:
– At the register
– Round-up programs
– Matching contributions
– Loyalty/rewards
▪ No purchase of goods, no use of services
required to trigger donation; not a CCV
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Contract and Compliance Considerations
▪ 100% of each customer’s donation goes to charity

– Be careful to confirm this to avoid inadvertently entering realm of regulated
professional fundraisers
▪ Include the name of the charity and a brief statement of its charitable mission
▪ Confirm how and when money will be remitted to the charity

– Consider avoiding requiring minimum amounts raised before transferring
▪ Address donor data-sharing issues
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Tips for a Successful Cause Marketing Campaign

▪ Confirm upfront eligibility requirements (by charity and company).

▪ Allow time for contract and for both parties to file notices, if necessary.
▪ Confirm that the disclosures are accurate, clear, and not misleading.
▪ Nonprofit’s messaging related to the campaigns should avoid “advertising” (IRS definition).
▪ Monitor results and pull ads as soon as practical once max. donation met or campaign ends.
▪ Follow up with corporate donors to get the results of the campaign so reports can be filed.
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Talking About Donor Campaigns
How Tax Rules Affect What TEOs Say about Donors & Campaigns
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Tax-Exemption Basics

Organized and operated exclusively for charitable purposes

No tax on income earned if related to charitable mission

But money received for unrelated purpose may be taxed

Incurring UBIT is not illegal, but incurring too much unrelated
taxable income can jeopardize tax-exempt status
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How is UBIT Relevant to Cause Marketing?

▪ Corporate donations, like individual contributions, are generally not taxable, but can become so if the
donor receives certain benefits in return for their contribution
▪ Safe harbor for qualified sponsorship payments
▪ Avoid providing a substantial return benefit in return for corporate contribution to keep within
the qualified sponsorship payment exemption
▪ The mere use and acknowledgment of a sponsor’s name, logo, or products is not a substantial
return benefit
▪ But, if a charity crosses the line and advertises for a donor, then it may have to pay a tax on part of
the donor’s contribution
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What is Advertising?

Advertising is any message that promotes or markets a donor’s trade, business, or products.
 Statements that include qualitative or comparative descriptions of sponsor’s products,
services, facilities, or the company itself
 Statements that encourage or induce the purchase of sponsor’s products or services
 Endorsing or advertising a sponsor or its products or services

 Providing price information for sponsor’s products, or other indications of savings or value;
linking directly to sales page
 Featuring, linking to, or reposting a sponsor’s cause marketing advertisement
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So What Can TEOs Say Without Advertising?
▪ TEO can recognize, acknowledge, and thank donors in its messaging/content
▪ Recognizing, acknowledging, and thanking donors includes:
✓ Using a sponsor’s name, logo, and established slogan
✓ Listing the sponsor’s locations, telephone numbers, or website
✓ Including value-neutral descriptions of sponsor’s products or services
✓ Listing the sponsor’s brand or trade names, and product or service lines
✓ Linking to the sponsor’s website, but not to products’ sales pages
✓ Recognizing the donor as the exclusive event sponsor
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Charitable Prize Promotions
Considerations for Sweepstakes, Contests, and Other Prize Campaigns

© 2019 Venable LLP

25

Avoiding Illegal Promotions
▪ Federal law and all states prohibit lotteries (except state-run lotteries). A lottery
involves:
1.

The awarding of a prize

2.

By chance, where

3.

Participants have been required to submit consideration to enter

▪ If any one of the above elements is missing, the promotion may instead qualify as a
sweepstakes, contest, or giveaway
▪ Even if all three elements are present, state law may provide a narrow exemption
for certain types of charitable raffles and auctions
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Administering a Charitable Raffle

▪ Registration and/or permit requirements
▪ Disclosures required on printed raffle tickets; statespecific
▪ Reporting, accounting, and certain record-keeping
obligations
▪ Restrictions on
–
–
–
–

Prize amounts
Where/how money raised can be spent
How raffle may be advertised/tickets may be sold
Who can be sell tickets/payment that may be accepted

▪ County and local requirements/restrictions
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Raffles for “Qualified Charitable Organizations”

▪ Raffles are illegal gambling
except where states specifically
exempt charitable organizations to
conduct raffles
▪ Not all nonprofits will be eligible to
conduct charitable raffles

Raffle

Sweepstakes

Contest

Prize

✓

✓

✓

Chance

✓

✓



Consideration

✓



✓

Other

✓

N/A

N/A

– In-state residency requirements
– 501(c) classification limits
– Minimum periods of existence
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Advertising and Sales for Charitable Raffles

▪ Range of state restrictions and requirements practically limit the advertising
and conduct of raffles via the internet (including on social media)
– Online sale of tickets may be restricted in some states (e.g., California)
– The method of purchasing tickets may be regulated (e.g., DC – cash only)
– Advertising for the raffle generally could also be limited (e.g., no “statewide”
advertising in Texas)

▪ Postal statute prohibits sale of raffle tickets by mail: 39 USC 3005
makes any scheme based on “lottery, chance or drawing of any kind” nonmailable
– But “suggested donation” disclosure cures
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Specialized Games/Restrictions on Prizes
▪ 50/50 Raffles
▪ California’s 90/10 Rule
– Requires that at least 90% of the gross receipts generated from the sale of raffle
tickets for any given draw must be used to benefit or provide support for the
beneficial or charitable purposes of the eligible organization that conducted the
raffle (or be donated to another eligible organization).

▪ Bingo, casino nights, etc.
▪ Fantasy sports and sports betting
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Sweepstakes

▪ Watch outs for consideration, disclosures,
registration/bonding, posting of rules/winners
▪ Requires free alternative method of free entry,
but can include request for donations

Raffle

Sweepstakes

Contest

Prize

✓

✓

✓

Chance

✓

✓



Consideration

✓



✓

Other / Exemption

✓

N/A

N/A

▪ Alternative to raffles?
– More permissive rules
– No restrictions on who can sponsor (“qualified
organizations”)
– Greater geographic scope

▪ Do all states permit or must sweepstakes
be in connection with sale of consumer
productions and services?
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Contests and Games of Skill

▪ Common varieties:
–
–
–
–

Photo contests
Essay contests
Scholarships
User generated content contests

▪ Consideration traditionally permitted

Raffle

Sweepstakes

Contest

Prize

✓

✓

✓

Chance

✓

✓



Consideration

✓



✓

Other

✓

N/A

N/A

▪ Unique issues:
– Judging/winner selection
– IP

▪ Contests have become an extremely
popular way for brands, charities and
consumers to work together
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Social Media Promotions
▪ Social media platforms have their own rules (over and above federal laws) for
– Sweepstakes and prize promotions
– Charitable fundraising
– Endorsements and testimonials
▪ For example, Facebook’s rules:
– Require specific disclosures releasing Facebook from liability in any promotion;
– Prohibit “likegating” or incentivized sharing of content, requiring sharing on personal
pages, or certain other conduct;
– Require compliance with all federal and state laws.
▪ Platforms are continually experimenting with e-commerce (e.g. “Donate Now” buttons)

© 2019 Venable LLP

34

Mobile Giving

▪ CTIA, The Wireless Association® Guidelines for Mobile Giving via Wireless
Carrier’s Bill
– Qualified charities may lease short codes from the CTIA operated Common Short Code
Administration at a 60% reduction to published rates for commercial short code
campaigns
– Must be accredited by the BBB Wise Giving Alliance or receive three- or four-star rating
from Charity Navigator.
– Can mix communications, solicitations and mobile giving with the code as long as the
campaign complies with the Mobile Marketing Association’s guidelines and provide
consumers with a separate opt-in for each type of activity
– Not available for sweepstakes and contests
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The FTC’s Endorsements and Testimonials Rule: How
Does It Apply Here?
▪ Basic Rule: If an endorser (e.g., influencer) has a material connection with a
brand or charity that it is talking about on social media, it should be disclosed per
the FTC’s Endorsement and Testimonials Guide. States apply similar rules.
– Receipt of consideration, free product, or sweepstakes/contest entries

– Employment relationship
▪ Pins and hashtags can be endorsements; the fact that the pins/hashtags are
incentivized by an entry to win a prize must be disclosed.
▪ Acceptable disclosures/hashtags include, but are not limited to,
– #Employee

– #[CompanyName]Sweepstakes;
– But NOT #sweeps or other abbreviations.
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Loyalty and Rewards Programs

▪ May wish to offer option to members of commercial loyalty programs to
donate points.
– Does this trigger CCV laws?
▪ Brands may choose one or two charities or allow members to choose favorite.
▪ Do you need a license from charity to use marks? Other contractual
requirements?
▪ Importance of providing clear terms/explanation as to how donations will be
structured and points will be valued for purposes of donation.
▪ Are donations tax deductible?
– If so, how are points/coins valued?
▪ Can members use points to buy entries in sweepstakes?
– Consideration?
– Free AMOE required?
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Will the FTC Regulate a Nonprofit?
▪ FTC will regulate a nonprofit only in narrow set of circumstances
▪ California Dental: FTC Act gives Commission authority to prevent unfair methods of
competition over “persons, partnerships, or corporations.” 15 U.S.C. § 45(a)(2).
– Nonprofits under 501(c)(3) engage in business in pursuit of their tax-exempt
purposes. rather than for their own profit or that of their members
– Professional associations recognized as tax-exempt under Section 501(c)(6) are
generally subject to the FTC's jurisdiction.
▪ FTC has taken action against 501(c)(3) nonprofits in cases where it believes nonprofit
used charitable assets for personal benefit of its officers, directors, employees, other
insiders, or organization's business primarily benefits private pecuniary interests, or
organization's tax-exempt status is a sham.
▪ AGs have also brought cases against “sham” nonprofits, including nonprofits directing
funds raised for personal gain. E.g., Vietnow, charity that paid professional
fundraisers 88% of monies raised.
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Voting / “Free” Action Programs Integrated with
Sweepstakes and Loyalty
▪ No cost to consumer; often highly viral.
▪ Consumer helps allocate a predetermined aggregate donation.

▪ “Free”: like CCV but without purchase.
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Auctions
▪ Bid on items—payment for each bid
could raise fundraiser issues.
▪ Auction platforms (e.g. Qtego, eBay
for Charity, Bidding for Good,
Charitybuzz, Matchfire)

Raffle

Sweepstakes

Auction

Prize

✓

✓

✓

Chance

✓

✓



Consideration

✓



✓

Other

✓

N/A

N/A

▪ Pay-in options could present lottery
issues
▪ State and local auction laws could
also be triggered
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Working with New Sweepstakes/Auction Platforms

▪ Charity may work with sweepstakes or auction platform to raise money

– Platform typically requires nonprofit to use the platform’s terms--how do
you ensure compliance with federal and state disclosure requirements?
– Who is eligible to win? (e.g. , children) May raise special issues.
▪ What are the prizes?
– Special disclosures for prizes like travel, experiences

– Is there an opportunity to purchase “standard” or “branded” items? CCV?
▪ Tax deductible bids? (Often platform says “consult your tax advisor”)
▪ Consider professional fundraiser implications
– For whom are solicitations being conducted?
– How is the platform compensated?
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Charitable Promotions: Best Practices
▪ Clarify what type of promotion is being considered.
▪ Confirm geographic scope of campaign (regional only or nationwide?) and whether
registration is required in any jurisdiction.
▪ Consider resources involved (e.g., drafting rules, finding judges, etc.).
▪ Consider what kinds of offer terms and conditions are necessary/required.
Watch your disclosures!
▪ Forms can be valuable (e.g., releases, sweepstakes guides, agreements).
▪ Understand how social media platform rules could affect structure of the campaign.
▪ For any charitable solicitation partner – obtain agreement that includes
representations and warranties, indemnification (if possible); insurance (if advisable), IP
licenses.
▪ Address privacy and information sharing
▪ May want to check in with regulator.
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Questions?

Melissa L. Steinman

Melissa Steinman focuses on advertising and marketing, including litigation, antitrust,
trade regulation, and consumer protections. Melissa is particularly knowledgeable in the
technology, retail, media, gaming, and hospitality industries. She also actively represents
clients in government investigations and defends clients in class action cases. Melissa also
assists nonprofit organizations and others with charitable promotions and commercial coventures. She represents celebrities, producers, and notable businesses, and trade
associations involved in consumer products and services, media, Internet gaming,
gambling, software, technology, and telecommunications.

Partner
+1 202.344.4972
MLSteinman@Venable.com

Cristina I. Vessels

Cristina Vessels counsels public charities, trade and professional associations, and other
nonprofits on a variety of charitable solicitation and fundraising matters, including:
achieving state charitable solicitation registration, securing accreditation from charity
rating organizations, structuring charitable raffles, drafting corporate sponsorship
agreements, and collaborating with fundraising professionals to achieve her clients’
development objectives. Cristina also advises for-profit businesses with their corporate
philanthropy and cause marketing efforts, including all aspects of commercial co-venture
promotions and social media charitable giving campaigns.

Associate
+1 202.344.4706
CIVessels@Venable.com
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