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Types of Insurance Applicable
to Construction Projects
• “First party”

• Loss to the insured’s own property
• Commercial Property insurance
• Builder’s Risk insurance
• Contractor’s equipment insurance

• “Third party”

• Third parties’ claims and suits against the insured
• Commercial General Liability
• Pollution Legal Liability
• Professional Liability/Errors and Omissions
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What Is Builder’s Risk Insurance?
• Generally covers damage to property during construction.
• Similar to property insurance for existing property.
• Generally offers broader coverage than normal commercial property
insurance, e.g., fewer exclusions; greater coverage of materials
off-site and in transit; and availability of earthquake, flood and testing
coverage.
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What Is Builder’s Risk Insurance?
• Two basic types of Builder’s Risk insurance:
• All-risk - insures against all risks of loss except for those
specifically excluded.
• Named peril - covers only those risks specifically enumerated
within the policy.
• Burden of proof is the biggest difference.

• Builder’s Risk almost always on “manuscript” forms –
ISO form exists but rarely used
• In contrast to commercial general liability insurance

9

Who Buys the Builder’s Risk Insurance?
• The Owner or the GC will usually be specified in the
construction agreement.
• Owner: Wants to retain control over the claim process; confirms
ability to ensure proper soft costs coverage for Owner’s delay
damages.
• GC: Uses its industry-connections and expertise to purchase and
structure Builders Risk insurance.
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Who Buys the Builder’s Risk Insurance?
• AIA Form A201 (the General Conditions), requires the
Owner to procure Builders Risk insurance, or notify the
GC if it intends not to do so.

• AIA Form A401, standard for subcontract, allows the
subcontractor to purchase additional Builders Risk
insurance if A201 requirements are not met.
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Why Builder’s Risk Insurance?
• Purposes:
• To protect insureds against damage and resulting loss to work
in the course of construction, before it is accepted and
delivered to the owner;
• To insure against financial/economic losses arising in the
course of construction.
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CGL or Builder’s Risk?
CGL Policy

Designated Project

Builder’s Risk
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CGL “Other Insurance” Clause
b. Excess Insurance
This insurance is excess over:
Any of the other insurance, whether primary, excess,
contingent or on any other basis:
That is Fire, Extended Coverage, Builder’s Risk, Installation
Risk or similar coverage for "your work";

ISO CG 00 01 04 13
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Anatomy of a Builder’s Risk
Policy
•
•
•
•
•

Insuring Agreement
Exclusions
Extensions
Conditions
Endorsements
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Insuring Agreement – AllRisk Policy
Sample insuring agreement:
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All-Risk Policy – What Is
Insured Property?
Sample definition of insured property:
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Typically Excluded Perils
•
•
•
•
•
•
•
•

Delays
Pollution
Mechanical Breakdown
Defective design or workmanship
Inherent Vice, Wear and Tear
Settling, cracking, shrinking or expanding
Flood and Earth Movement
Many excluded coverages can be bought back
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Insuring Agreement –
Named Peril Policy
• We will pay for direct
physical loss of or
damage to Covered
Property at the
premises described in
the Declarations caused
by or resulting from any
Covered Cause of Loss.
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Exclusions and Exceptions to
Exclusions
• Three types of Exclusions: Complete, Limited, and
Broad:
• Complete: Loss caused by excluded peril is excluded
regardless of any other cause that contributes concurrently
or in any sequence to the “loss.”
• Limited: Loss caused by excluded peril is excluded, but
resulting/ensuing loss by “specified causes of loss” is
covered.
• Broad: Loss caused by excluded peril is excluded, but
resulting/ensuing loss is covered.
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Exceptions to Exclusions – Coverage
restored (or not lost at all)
• Exceptions make some seemingly large exclusions very narrow
• Example: Earthquake triggers fire which causes widespread damage.
• Policy excludes damage caused by earthquake.
• But, when resulting damage that is not excluded results, the resulting damage is
covered.
• Fire is not excluded loss.
• Damage caused by fire (triggered by earthquake) is covered.

• Excluded Peril  Damage = No coverage
• Excluded Peril  Resulting Covered Loss = Coverage
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What is Faulty Workmanship?
• Typically not defined.
• Can be considered “faulty product” or “faulty process” or
both.
• Review language of exclusion to see if other words infer a
product or a process.
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Faulty Workmanship – Process?
Some courts consider the term “workmanship” to be ambiguous;
does it concern the “process” of construction (accidental damage
done to the product during the construction process) or the
“product” itself (i.e., flawed quality of product worked upon)?
Such courts have applied the interpretation most beneficial to the
insured:
Allstate v. Smith, 929 F.2d. 447 (9th Cir. 1991) (finding that a roofing contractor’s
failure to place a protective tarp over a temporary hole in the roof, leading to rain
damage, was a faulty process, thereby not excluded).
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Faulty Workmanship – Process and
Product?

Other courts have determined that the term is not ambiguous and
thus conclude that it applies to errors in both the construction
process and the product:
BSI Const., Inc. v. Hartford Fire Ins. Co., 705 F.3d 330, 332 (8th Cir. 2013).
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Faulty Workmanship
A builder’s risk policy “does not operate as a warranty for faulty
workmanship and should not be transformed into a guarantee
against design and construction defects.”
Swire Pacific Holdings, Inc. v. Zurich Ins. Co., 845 So.2d 161, 16568 (Fla. 2003).
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Faulty Workmanship Exclusion
Is perhaps the most controversial and most relied upon
builder’s risk policy exclusion, given that losses at a
construction project are often due to human error (or
fault) in some way, shape, or form.
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Faulty Workmanship Exclusion
• Typically not defined
• May be considered “faulty product” or “faulty
process” or both
• Different Forms
•
•
•
•

London Engineering Group (LEG) I
LEG II
LEG III
Manuscripted Form (most commonly used in US)
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Faulty Workmanship – LEG 1
LEG I/96
Model “Outright” Defects Exclusion
The Insurer(s) shall not be liable for
Loss or damage due to defects of material workmanship design plan or
specification
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Faulty Workmanship: LEG 2
LEG 2/96
Model “Consequences” Defects Wording

The Insurer(s) shall not be liable for

All costs rendered necessary by defects of material workmanship design plan specification and should
damage occur to any portion of the Insured Property containing any of the said defects the cost of
replacement or rectification which is hereby excluded is that cost which would have been incurred if
replacement or rectification of the Insured Property had been put in hand immediately prior to the
said damage.

For the purpose of this policy and not merely this exclusion it is understood and agreed that any
portion of the Insured Property shall not be regarded as damaged solely by virtue of the existence of
any defect of material workmanship design plan or specification.
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Faulty Workmanship: LEG3
LEG 3/96
Model “Improvement” Defects Wording

The Insurer(s) shall not be liable for

All costs rendered necessary by defects of material workmanship design plan specification and should
damage occur to any portion of the Insured Property containing any of the said defects the cost of
replacement or rectification which is hereby excluded is that cost incurred to improve the original
material workmanship design plan or specification.

For the purpose of this policy and not merely this exclusion it is understood and agreed that any
portion of the Insured Property shall not be regarded as damaged solely by virtue of the existence of
any defect of material workmanship design plan or specification.

30

Faulty Workmanship
Exclusion
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Faulty Workmanship:
Ensuing Loss
• Faulty design and workmanship exclusions
typically contain an "exception" for damage
that ensues or results from the faulty
workmanship.
• Thus, while builder’s risk policies may provide
no coverage for the cost of correcting or
"making good" the faulty workmanship, there
is coverage for damage that results from the
faulty workmanship.
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Faulty Materials Exclusion and
Resulting Damage Coverage
• excludes: “faulty workmanship, material,
construction, or design from any cause.”
• covers: “if physical damage not excluded by
this policy results [from faulty materials],
then only that [not excluded] resulting
damage is insured”
• insurer not paying for excluded costs, only for
resulting damage
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Faulty Workmanship
Exclusion – Ensuing Loss
A typical exclusion with an ensuing loss provision
provides:
This policy shall not pay for loss, damage or expense caused
directly or indirectly and/or contributed to, in whole or in part,
by any of the following excluded perils:

*

*

*

B. Cost of making good faulty or defective workmanship or
material, unless direct physical loss or damage by an insured
peril ensues and then this policy will cover for such ensuing loss
or damage only.
C. Cost of making good fault, defect, error, deficiency or
omission in design, plan or specification, unless direct physical
loss or damage by an insured peril ensues and then this policy
will cover for such ensuing loss or damage only.
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Faulty Workmanship:
Ensuing Loss

The critical question is what constitutes excluded
faulty workmanship versus a covered ensuing loss?
35
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Ensuing Loss: Jurisdictional
Differences
• Blaine Construction Corp. v. Ins. Co. of N.
Am., 173 F.3d 343 (6th Cir. 1999): water
damage to building components caused by a
construction defect is ensuing loss.
• Friedberb v. Chubb & Son, Inc., 691 F.3d 948
(8th Cir. 2012): water damage to building
components caused by a construction defect is
not ensuing loss.
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Faulty Workmanship
W2001Z/15 CPW Realty, LLC v. Lexington Ins. Co., 2014 WL 264468 (N.Y.
Sup. Ct. Jan. 22, 2014), aff’d, 127 A.D.3d 643, 9 N.Y.S.3d 18 (2015).
• 15 Central Park West is a two building, ultra-luxurious condominium
complex located at the corner of West 61st Street and Central Park
West.
• The insured claimed that closings on two condominium units were
delayed as a result of a July 12, 2007 water leak.
• The insured also claimed that closings on an additional eighty-two
condominium units were delayed by as much as 459 days as a result of a
water leak that occurred on August 14, 2007, even though only two of
those units sustained physical loss or damage.
• The insured was seeking to recover in excess of $6 million.
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Faulty Workmanship
• The two water leaks at 15 Central Park West
were caused by faulty workmanship.
• There was ensuing water damage to other
portions of the project as a result of the
faulty workmanship, which was covered.
• The insured also incurred costs to prevent
future losses and repair faulty fittings that
had not yet failed, which were not covered.
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Faulty Workmanship
E3 Biofuels-Mead, LLC v. Zurich American Ins. Co., 2012 WL
6554437 (D. Kan. Dec. 14, 2012).
• The second example involves an ethanol production facility
located near Mead, Nebraska.
• The claim arose from an internal explosion in one of the
steam boilers at that facility.
• The insured claimed that the initial explosion ultimately
resulted in $130 in damages.
• The insured claimed that due to the initial explosion, the
plant never became fully operational, ultimately causing
the bankruptcy of the business.
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Faulty Workmanship
• The boiler explosion at the E3 Biofuels facility was caused by
faulty workmanship.
• The faulty workmanship provided that there was no coverage
for:
B. COST OF MAKING GOOD
(1) Faulty or defective workmanship, supplies or materials;
(2)

Fault, defect, error, deficiency or omission in design, plan or specification;

Unless direct physical loss or damage by an insured peril ensues and then this Policy will
cover for such ensuing loss or damage only.

• There was no coverage for the “cost of making good” the
defective design or workmanship.
• There was coverage for ensuing damage to other portions of the
project as a result of the explosion.
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Faulty Workmanship: Summary
• There may be no coverage for costs incurred to repair the faulty workmanship.
• Under an ensuing loss provision, however, damage that occurs subsequent to, and
as a result of the faulty workmanship, may be covered.
• You need collateral or subsequent damage in order for coverage to be triggered.
Some policies and/or courts also require that the damage be caused by a
separate peril.
• As a general rule, an ensuing loss provision will not be construed, interpreted, or
applied so broadly that it essentially swallows the faulty workmanship exclusion.
Laquila Const., Inc. v. Travelers Indem. Co., 66 F. Supp. 2d 543 (S.D.N.Y. 1999);
Swire Pacific Holdings, Inc. v. Zurich Ins. Co., 845 S0.2d 161, 165 (Fla. 2003); Narob
Dev. Corp. v. Ins. Co. of N. Am., 219 A.D.2d 454, 631 N.Y.S.2d 155 (1st Dep’t 1995).
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Inherent Vice and
Latent Defect
Exclusion
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Inherent Vice & Latent Defect
• An exclusion found in most property insurance
policies eliminating coverage for loss caused
by a quality in property that causes it to
damage or destroy itself.
• Typically subject to the ensuing loss
exception.

43

Inherent Vice & Latent Defect
This policy shall not pay for loss, damage or expense
caused directly or indirectly and I or contributed to, in
whole or in part, by any of the following excluded
perils except as specifically allowed …
Wear and tear, gradual deterioration, inherent vice,
latent defect, corrosion, rust, dampness or dryness of
the atmosphere, unless direct physical loss or damage
by an insured peril ensues and then this policy will
cover for such ensuing loss or damage only;
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Coverage for Covid-Related Loss
• What is a Loss?
• “physical loss or damage”
may be narrow- a
demonstrable tangible
structural change to the
covered property
• It may be broad- a loss of
use or function to the
• Studio 417 v. Cincinnati Ins. Co.
covered property, despite
Loss due to Covid-19 is direct
no structural damage to
physical loss to covered
the covered property
property
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Coverage for Covid-Related Loss
• Loss covered by Civil Authority Coverage?
• When a covered loss causes damage to non-covered
property, the loss is covered when caused by the action of a
civil authority prohibiting access to the covered property.
• Access to the covered property
vicinity must be prohibited as a
result of the damage and the civil
authority action must be in
response to dangerous physical
conditions resulting from the
covered cause of loss.

• Loss is covered by
Ordinance/Law Coverage?
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Coverage for Covid-Related Loss
• Virus Exclusion
• Losses due to Covid-19 could not be covered
because of a Virus Exclusion
• Read the Exclusion!
• “We will not pay for loss or damage caused by or
resulting from any virus, bacterium or other
microorganism that induces or is capable of inducing
physical distress, illness or disease” ISO CP 01 40 07 06

• What is a virus? It’s not a bacterium, fungus, or
microorganism, but it could be a pollutant. It’s
important to know what is excluded in these
exclusions.
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Delay In Completion Coverage
• Soft Costs
• Expenditures resulting from a delay that would not otherwise
have been incurred

• Business Income
• Lost income from a delay in completion

• Rental Value
• Lost income associated with a delay in tenant occupancy

• Completion Costs
• Keep invoices, bills, time sheets, etc. to document costs
associated with delay in completion
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Measuring Delay
• Measuring the delay is the first step in
analyzing a loss
• Need to determine whether the damage/delay
was on the “critical path”
• Important to understand the concept of “float”

• Need to hire a scheduling expert who can
assess where in the schedule the loss occurred
and which activities were impacted
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Gantt Charts
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Measuring Delay
• What other events may have impacted the
timing of construction or caused delays
•
•
•
•
•

Availability of materials, manpower, etc.
Impacts of weather
Unrelated Casualty Events
Change Orders
Acceleration post-loss
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Soft Costs/Additional
Construction Expenses – Policies
Differ Dramatically
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Rental Income
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Business Income
• Difference between Soft Costs and Business
Income:
• Business income covers those earnings that would have been
generated had the loss not occurred
• Soft costs cover the additional costs of construction
irrespective of anticipated earnings
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Bucketing
• In preparing the claim, it is important to keep the costs being
sought organized and to present them in the manner most
favorable for coverage
• What are the sub-limits on the policy?
• What deductibles or waiting periods are there?
• Check for Claim Preparation Coverage
• Policies will often have Claim Preparation Coverage which
covers the fees of professionals like Forensic Accounting
Experts to organize the damages and submit the claim.
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The Carrier Side of Claims
• Endless Document Requests
• Seek confirmation of documents provided to quell
these delay tactics
• Retain paper trail (email threads) as evidence in
case of bad faith
• Watch out for the “moving target” method of
document requests
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Behind the Scenes
• Who is adjusting the claim?
• There will often be an outside adjuster who has limited
authority to settle large claims.
• The real decision maker may not appear at adjustment
meetings or settlement meetings.
• Who are the insurer(s) experts?
• Consulting firms are often used to quantify damages, or work
on periods of restoration and delay.
• Insurer will often engage an accountant early on to question
the loss and reduce the value of the claim.
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What to do if you have a Builder’s
Risk Claim
• Assess whether the loss can reasonably be categorized as
something other than faulty workmanship and, if not, whether it
can be categorized as either faulty product or faulty process (as
opposed to both).
• Assess whether there is a valid argument that the “ensuing loss”
exception applies; i.e. whether the excluded faulty workmanship
resulted in damage due to a covered cause of loss. (For example,
faulty constructed windows (excluded) allow water penetration
(covered) which causes damage to the framing and drywall).
• Perform a choice of law analysis to determine which
jurisdiction’s law potentially applies and provides the most
favorable outcome.
• Establish separate cost tracking/codes for repair work versus
base contract work.
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Common Builder’s Risk issues
• Scope of coverage
• Cause of damage – excluded or covered peril?
• Applicability of ensuing loss exception?
• Covered property?
• Applicability of coverage extensions?
• Covered party?

• Who does what?
• Responsibility for securing coverage.
• Responsibility for submitting claim.
• Responsibility for deductible.

• Ripple effect to other parties and other lines of coverage.
• Primary over other insurance?
• Subrogation by Builder’s Risk carrier?
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Questions?
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