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Julian Freeman
Julian is a real estate transactions attorney at Cox, Castle &
Nicholson. His practice includes all aspects of commercial real estate
transactions, including acquisitions and dispositions, development,
joint ventures, management of real estate assets, and a particular
emphasis on office, industrial and retail leasing. Since 2007, Julian has
drafted and negotiated leases and lease amendments for over 15 million
square feet of office, industrial and retail space located throughout the
nation (and primarily in the western U.S. metropolitan areas), including
the largest new office leases in Orange County, California in 2014
(191,000 feet) and 2018 (154,418 feet), each as identified by the Orange
County Business Journal.
(Email: jfreeman@coxcastle.com; (949) 260-4625)

Corin Korenaga
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Corin is a transactional real estate attorney at Cox, Castle & Nicholson
whose practice focuses on leasing, acquisitions, dispositions, and M&A
deals. He serves as the lead attorney for leasing, tenant disputes, and
other day-to-day operational matters at several major developments
owned by national and regional landlords. Over the years he has
routinely handled in excess of 1.5 million square feet of leasing-related
transactions annually. Homebuilders, multi-family developers, and
other commercial real estate developers also trust Corin to guide them
through the various aspects of acquisition, disposition, and
development of real estate projects as well as other merger,
recapitalization, and asset deals.
(Email: ckorenaga@coxcastle.com; (310) 284-2224)

Introduction
 The purpose of this program is to help tenants and in-

house counsel identify and issue spot material issues
in commercial office and retail leases.
 Quick history on commercial leasing (lengthening of
forms since the late 1980s, sophistication of brokerage
community and tenants, effect of technology).
 Role of broker, counsel and client in negotiating
leases.
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Current Trends
 Last year current trends included Co-Working,

increased density, cannabis use, planned power
outages.
 COVID-19
 Incredibly broad and deep economic impacts on

Landlords and Tenants.
 Not all product types equally impacted.
 Recent rioting may exacerbate already fragile financial
and operational positions.
 COVID-19 Resource Center:
https://www.coxcastle.com/covid-19-resource-center
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 Rent Relief and Lease Workouts
 Understand your Lease (rights, obligations, options, etc).
 Understand the current environment: regulations both
existing and pending, common law remedies, CARES Act,
PPP loans, access to courts, court backlogs, court rules.





California SB 939, AB 1436
Judicial Council of California Emergency Rules
Lawsuits challenging government eviction moratoria

 Assess negotiating leverage.
 Consider requesting a pre-negotiation letter.
 Be reasonable, collaborative, and creative.
9

Example Rent Relief Amendment
Terms
 1.
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Rent Abatement (base rent only/CAM charges) for select
period of time (e.g., 1-3 months) in exchange for adding new
term to back-end of lease.
2. Rent Deferral (base rent only/CAM charges) by which
tenant ultimately repays deferred rent at a later date inclusive of
negotiated interest, sometimes adding new term to back-end of
lease.
3. Burn down existing Security Deposit and use those funds to
satisfy immediate rental obligations.
4. Account for PPP Loan forgiveness. Extend rent deferral
periods to account for loan forgiveness period.
5.
Provide that if more restrictive legislation passes, and
tenant avails itself of protections, that tenant’s right to rent relief
under an amendment is voided.

Example Rent Relief Amendment
Terms
 6.
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Replace Cash/LOC Security Deposit with a Surety
Bond to free up capital.
7. If any Abated Rent periods are scheduled in the future
(e.g., Month 13, 25 of lease term), bring those forward.
8. Seek waiver on Parking Fees without triggering a ‘Use
it or Lose it’ provision.
9. Seek reduction in Operating Expense pass-throughs
given facilities are being operated with extremely reduced
utility usage.
10. Explore possibilities to Re-Purpose real estate (e.g.,
parking lots into seating areas).

Types of Lease Structures
 Net Leases
 Typical in retail and industrial; less common in office.
 In single tenant context, may allocate responsibility for repair and maintenance to Tenant,
at Tenant’s cost.
 Percentage Rent – Tenant pays a percentage of its revenues to Landlord.


We are seeing Percentage Rent make a comeback in the current environment, even outside of the
traditional retail context. Some landlords and tenants finds it strikes a fair balance.

 Full Service Gross and Modified Gross Leases
 Typical in office leasing and multi-tenant industrial leasing.
 Base Year concept.

 Hybrid Concepts
 Industrial Gross (Base year, net of utilities and janitorial).
 Fixed Expenses.
 Gross Leases
 Often associated with short term license agreements.
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Credit and Security
 Landlord will ask for financials to underwrite tenant.
 Be sure you are offering financials for the correct entity
 Tenant “bait and switch” between entity identified in financials and
newly formed tenant entity.
 3 general types of security
 Guaranty (e.g., parent company, high net worth individual).
 Cash security deposit.
 Letters of credit (for start up/bankruptcy risk, arguably not part of
tenant bankruptcy estate, direct contract between issuer and landlord).


Seeing landlords in today’s environment increasingly considering LOCs.

 In some cases Landlord should provide credit.
 Significant tenant improvements or allowance; escrow agreement or
letter of credit for construction costs.
 Institutional landlord vs. less experienced investor.
 Lender approval required?
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Rent Abatement Events
 Landlord failure to provide essential services, such as utilities.
 Blackout vs. Landlord negligence.
 Cure period.
 Covenant of Quiet Enjoyment
 Landlord’s performance of work that prevents tenant from

using premises.



Entry into premises.
Work in parking areas or common areas.

 Release of hazardous materials.
 Failure to complete repairs.
 Casualty - A tenant right to abatement of rent in connection

with a casualty is commonly included in even landlord
favorable leases.
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Tenant Space Planning
 Extension Option.
 Fair market rent vs. fixed option rent.

FMV Definition: comparable premises/building, geographic radius,
disregard existing improvements.
 Rent floor?
 Expansion and Contraction Rights.
 True Expansion Right.
 Right of First Offer.
 Obligation to reoffer.
 Based on FMV rent.
 Right of First Refusal.
 “Right to Lease”.
 Burden is on the tenant to request currently availability of space.
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Tenant Space Planning
 Expansion and Contraction Rights (cont.).
 Contraction Option.

Typically requires a minimum payment of unamortized brokerage
commissions and tenant improvement allowance.
 Termination Option.
 Go Dark Option.
 Rent Abatement if anchor tenant(s) vacate or tenant mix changes.
 Superior Rights.
 Right to Purchase Property.
 Carefully consider and draft conditions to exercise. Threat of cancelling
options can be used as leverage.
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Real Estate Tax Considerations






“We are having dinner, but the check hasn’t come yet”
Limit exposure to real estate tax increases due to sales of the building or
changes in control of landlord. Check local tax laws when reassessments may
apply. E.g., California split-roll issue; is landlord seeking reassessment due to
drop in property value?
Tenants with leverage can sometimes negotiate protection. E.g., California
Prop 13 protection.
One option to limit reassessment to once every 5 years.

Notwithstanding the foregoing, Tenant shall not be responsible for the
increase in taxes on the Premises caused by a sale or other transfer by
Landlord (excluding a transfer to an affiliate of Landlord) which
constitutes a “change in ownership” under California Revenue and Tax
Code Sections 60-62 (or subsequent replacement statute) more than once
every five (5) years. However, nothing contained in this Section shall limit
Tenant’s obligation to pay any increase in real property taxes resulting
from inflation factor adjustments as provided in Section 51 of the
California Revenue and Taxation Code.
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Force Majeure
 If either party hereto shall be delayed or hindered in or prevented from the
performance of any act required hereunder by reason of strikes, lock-outs,
labor troubles, inability to procure materials, failure of power, governmental
moratorium or other governmental action or inaction (including, without
limitation, failure, refusal or delay in issuing permits, approvals and/or

authorizations), injunction or court order, riots, insurrection, war, terrorism,
bioterrorism, fire, earthquake, inclement weather including rain, flood or
other natural disaster or other reason of a like nature not the fault of the party
delaying in performing work or doing acts required under the terms of this
Lease (but excluding delays due to financial inability) (herein collectively,
“Force Majeure Delay(s)”), then performance of such act shall be excused for
the period of such Force Majeure Delay and the period for the performance of
any such act shall be extended for a period equivalent to the period of such
delay. The provisions of this Section ____ shall not apply to nor operate to
excuse Tenant from the payment of Monthly Base Rent, or any Additional Rent
or any other payments strictly in accordance with the terms of this Lease.
 Seeing some tenants with leverage trying to push back on carve-outs for
payment of rent.
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Operating and Opening
Covenants/Right to Go
Dark/Operating Hours
 Opening Covenant.
 Tenant is required to open as a fully fixturized space operating for the Permitted
Use for at least one day.


The concept here is that a tenant will not spend the time and money to open a store
without intending thereafter to remain open for a material period of time.

 Operating Covenant.
 Tenant is required to operate during defined business hours throughout the
term.
 Right to Go Dark.
 Tenant has the right to discontinue business operations from the premises while
it continues to pay rent.



Detrimental to the shopping center due to loss of traffic and decreased desirability to
new tenants.
Landlord termination right if Tenant remains closed.

 Operating Hours.
 Critical to maintaining sufficient traffic and vibrancy in the center.

19

Opening and Operating CoTenancy Requirements
 Opening Co-Tenancy.
 Tenant is not required to open until a specific anchor tenant, group of key
tenants, or tenants occupying a certain percentage of floor area of the shopping
center are open or “ready to open” for business.
 Tenant does not want to be the first or only space open in a center.
 Chicken or the egg problem.
 Operating Co-Tenancy.
 Tenant is entitled to remedies, including discounted/alternative rent and/or the
right to terminate, if particular tenants or tenants occupying a certain
percentage of the floor area of the shopping center discontinue operations.
 Landlords rarely give co-tenancy rights, given that Landlords generally do not
control whether other tenants continue to operate.
 Expiration of alternative rent right/Landlord termination right.
 Reimbursement of unamortized improvement and leasing costs upon election
to terminate.
 Affect of COVID on co-tenancy requirements.
20

Letter of Intent
 First opportunity to negotiate hot button and favorable
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issues. Flush out major issues early on.
Sophisticated tenants and brokers implement long form
LOIs depending on deal.
Benefits and drawbacks.
Carefully consider binding/non-binding issues (e.g.,
confidentiality, exclusive negotiation, who pays for space
plan, breakup fees, agreement to agree).
Even if non-binding, do not take terms for granted.
Forms – Office landlord normally prepares. Retail tenants
often prepare. Think about pre-negotiated forms for repeat
deals.

Delivery of Possession; Tenant
Improvements; Commencement Date
 Determination of Commencement Date. Important because

obligations, especially rent payment, key off that date.

 Landlord TIs– Commencement Date upon substantial completion.
 “Substantial Completion” definition (Certificate of Occupancy or equivalent,
work complete except punchlist items, walk through)
 Tenant TIs– Earlier of substantial completion or date certain.
 Effect of Landlord and Tenant delays on Commencement Date.
 If Landlord performing TIs:
 Tenant Delays – require notice from Landlord.
 Landlord Delays – late delivery remedies.
 Abatement of rent.
 Termination right.
 If Tenant performing TIs, want benefit of Landlord delay.
 Force Majeure Considerations.
 Early Possession and Beneficial Occupancy.
Installation of FF&E and telephone and data cabling vs. commencing business
operations.
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Operating Expenses and
Exclusions
 Unless gross lease – Tenant generally pays op ex.
 There are certain expenses Tenants should not pay for, or at least
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argue it should not pay.
Capital Expenditures: amortized cost of improvements: (a)
required to reduce Operating Expenses [, and only to the extent
of such reduction], or (b) incurred after the Commencement
Date in order to comply with any governmental law or regulation
that was enacted subsequent to the Commencement Date.
Don’t want landlord curing existing violations on tenant dime.
Costs arising from the presence or removal of Hazardous
Materials located in the Building or the Project.
Also request reps and warranties.

Cap on Controllable Expenses






If exclusions are surgical, caps are blunt instruments.
Cap annual increase in controllable expenses.
What are non-controllable vs. controllable expenses?
Tenant would generally would like to be non-cumulative,
non-compounding.
Prevent landlord from carrying forward unused cap
amounts to later years.

Notwithstanding the foregoing, for purposes of computing
Tenant’s Pro Rata Share of Expenses, the Controllable Expenses
(hereinafter defined) shall not increase by more than [3 – 6]%
per calendar year on a non-compounding and non-cumulative
basis over the course of the Term. “Controllable Expenses” shall
mean all Expenses exclusive of the cost of insurance, taxes,
utilities, [amortization of capital expenditures].
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Permitted Use of the Premises
 Critical in Retail Leases.
 Landlords attempt to narrow use as much as possible (e.g., the
operation of a typical Subway sandwich shop serving the menu items
identified in Exhibit A, and no other use or purpose).
 Tenants prefer a broad use, to allow flexibility to assign or sublease if
necessary (e.g., the operation of a sandwich shop, and any other use as
permitted by law).
 Landlord’s prohibited uses.


Gyms and theaters (parking concerns), cannabis shops, tattoo parlors, discount
stores, adult-themed use, etc.

 Office and Industrial Lease Considerations.
 General office use and related legal uses.
 Industrial uses vary widely.
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General warehouse and distribution.
Intense uses involving hazardous materials.
Lab/R&D sensitive uses.

Exclusive Use Restrictions
 Use protections are critical to protecting tenants’ businesses

from competition.
 Restricts Landlord’s ability to keep a shopping center fully
leased.
 Key exclusive use issues:
 Scope and definition of the exclusive use; “primary use” definition.
 Limitation on application against certain tenants (e.g., anchor

tenants, sit down restaurants).


Example: Exclusive right to sell hamburgers; McDonald’s vs. Applebees.

 Existing occupants; changes in use.
 Remedies for violation.
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Reduced rent; termination right.
Rogue violator protection.

Indemnity Provisions
Indemnity provisions are not boilerplate!
 Indemnities are critical to Lease transactions and often times

are glossed over. Important risk-allocating mechanism that
work with insurance and exculpation provisions to help ring
fence the parties’ liabilities.

 Indemnify for what you control. Consolidate indemnity

provisions.

 Request landlord indemnity for landlord’s bad acts. Difficult

to obtain true mutual indemnity.

 Deeper concepts – baskets, caps, de minis exceptions,

expedited dispute resolution provisions.
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 Tenant’s Indemnification. Tenant shall be liable for, and shall indemnify, defend,

protect and hold Landlord and the Landlord Parties harmless from and against, any and
all third-party claims, damages, judgments, suits, causes of action, losses, liabilities and
expenses, including, without limitation, reasonable attorneys’ fees and court costs
(collectively, “Indemnified Claims”), arising or resulting from (a) any occurrence in the
Premises following the date Landlord delivers possession of all or any portion of the
Premises to Tenant, except to the extent caused by the grossand/or (b) any negligence or
willful misconduct of Landlord or Landlord’s agents, contractors or employees, (b) any
act or omission of Tenant or any of Tenant’s Parties; (c) the in connection with their use
of the Premises, the Building and the Property and conduct of Tenant’s business by
Tenant or any of Tenant’s Parties, or any other activity, work or thing done, permitted or
suffered by Tenant or any of Tenant’s Parties, in or about the Premises, the Building or
elsewhere on the Property; and/or (d) any default by Tenant as to any obligations on
Tenant’s part to be performed under the terms of this Lease or the terms of any contract or
agreement to which Tenant is a party or by which it is bound, affecting this Lease or the
Premises; provided, however, in no event shall Tenant or the Tenant Parties have any
indemnity, defense, or hold harmless obligations arising from the negligence, willful
misconduct or breach of this Lease by Landlord or Landlord’s agents, contractors or
employees. Tenant’s indemnification obligations under this Section ___ and elsewhere in
this Lease shall survive the expiration or earlier termination of this Lease. Tenant’s
covenants, agreements and indemnification in this Section ___ are not intended to and
shall not relieve any insurance carrier of its obligations under policies required to be
carried by Tenant pursuant to the provisions of this Lease. Notwithstanding anything to
the contrary contained herein, in no event shall Tenant be liable for any indirect,
consequential, special, lost profits, or punitive damages in connection with this
Lease[, except as otherwise expressly set forth in Section ___ (Holdover Provision).]
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Parking
 Parking may not be an issue now, but in the future may be a problem as people retreat to
their cars.
 How much? Where? Cost? Reserved vs unreserved?
 Cap on parking rates.
 Restrictions on Landlord’s ability to eliminate or materially and adversely modify parking
areas or access to and use of parking.
 Retail parking protections.
 Reserve spaces for retail.
 Mark spaces for retail use.
 Enforce parking requirements. High user rate tenant like gym with limited and marked
parking, other tenants want to be sure landlord is enforcing.
 Alternative parking arrangements?
 Shuttle service.
 Valet.
 Uber/Lyft subsidies.
 Bike storage facilities.
 Separate gated parking areas.
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Casualty and Condemnation
 Landlord and its lender will require right to rebuild within

a reasonable period of time following casualty, provided it
received adequate insurance proceeds.
 Tenant often requires Landlord to rebuild under certain
circumstances.
 Tenant requires abated rent until the Premises is restored.
 Business interruption and rental loss insurance.

 Tenant right to terminate.
 180 – 270 days.
 Last year of term.
 Bondable / “hell or high-water” leases.
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Work Letters
 Types of work letters:
 Landlord build.


Allowance vs. build-to-suit/turnkey.

 Tenant build with allowance.

 Read the Work Letter!
 Funding.
 Reimbursement timing and mechanisms.
 Requirement to pay excess above an allowance.
 Landlord construction supervision fees.
 Selection of contractors.
 Control over design and cost.
 Retail considerations:
 Retail tenants typically control the design and buildout of the Premises.
 Landlords will deliver the space in shell condition (e.g., cold shell, grey shell, warm
shell, warm vanilla shell, etc.)
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Alterations
 Distinguished from initial Tenant Improvements.
 Obligations to obtain Landlord’s consent.

 Pre-approved alterations.
 Cosmetic, non-structural (e.g., paint and carpet).
 Typically limited by a dollar amount per calendar year.
 Obligation to restore.
 Require Landlord to notify Tenant at the time it
approves of the alterations.
 No obligation to restore initial Landlord installed TIs.
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Tenant’s Self-Help Right
 Landlords resist providing a self-help right to tenants

because it can be a “blank check” type liability and may
affect Building systems that service other tenants.
 Sometimes limited to repair obligations that prevent
Tenant from using its premises, as opposed to repairing the
common areas.
 Opportunity to cure.
 Multiple notices.
 Right to object and dispute resolution mechanism.

 Reimbursement vs. Offset.
 Tenant gains leverage with an offset right.
 Cap on offset right.
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Assignment and Subletting
 Right to assign and sublease, subject to Landlord’s

reasonable consent.
 Pre-negotiated contractual “reasonable”
circumstances.
 Net worth requirement.
 Proposed use other than permitted use under the Lease.
 Governmental entity.
 Tenant is in default.
 Unacceptable business reputation – “catch all.”

 What is a “transfer”?
34

Permitted Transfers
 Maintain flexibility in future exit strategies, corporate re-

organizations, and M&A transactions.

“the sale or exchange of Tenant’s stock on a national exchange or a
public offering of stock; a private offering or transfer of stock in
connection with a merger, sale, consolidation or joint venture;
a transfer to an affiliate or subsidiary of Tenant;
a merger or consolidation;
the exchange of stock between Tenant’s parent company, if any, or a
subsidiary;
the sale of all/substantially all of Tenant’s equity interests or assets;
assignment to a franchisor or to franchise acquiring at least five (5)
of Tenant’s store locations in the trade area including the Premises;
the sublease or assignment of all or a portion of the Premises to any
subsidiary or affiliated company or service provider of Tenant, or
a transfer in connection with the sale of the business.”
 Not subject to sharing of excess rent/consideration.
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Subordination, Non-Disturbance and
Attornment Agreement; Recognition
Agreements

36



Hedge against Landlord defaulting under its financing or master lease.



Landlord will likely require the Lease to be subordinate to financing
encumbering the Project. Tenants with leverage (e.g., anchor, single
tenant assets, large office space users) can often times insist on receiving
a non-disturbance agreement from the lender in return for Tenant’s
agreement to subordinate. If Tenant is not in default under its Lease,
and the Landlord defaults and lender forecloses, lender will honor
Tenant’s right to occupy premises under its Lease.



If Tenant is operating under a sublease, it may want to consider
obtaining a recognition agreement from the master landlord. If the
master lease terminates, and if Tenant is in good standing under its
sublease, then the Master Landlord will recognize and respect Tenant’s
tenancy pursuant to the terms of the sublease.

No Relocation Option
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Tenants don’t like relocation provisions. Disruptive!
Chose space for specific reasons floor, views, foot traffic,
proximity to complementary tenants or amenities.
Most Landlords will insist on including an option to relocate
Tenant and maintain flexibility in space planning.
If you are a tenant with leverage or are putting significant work
into the space, push to have the option removed.
However, most smaller tenants will be subject to a Landlord
relocation right.
Attack at the margin and limit landlord relocation right:
Landlord pays for all costs in connection with the move; base rent
and prorata share cannot increase; Only 1-time right; longer
notice period; to comparable space; no relocation near a
competitor; restrict location; above a certain floor; comparable
sightlines and views; no relocation during last year; no relocation
during busy season; Tenant right to terminate.

Holdover Rent
 Penalty if Tenant does not timely surrender.
 Most common if you have trouble relocating, build out of new space taking longer than
expected.
 Request that holdover rent escalates over holdover period (e.g., 125% for the first 30 days
of holdover, 150% for the next 30 days, and 200% thereafter).
 Notice and Grace period before being liable for consequential damages (landlord loses
subsequent deal).

If Tenant fails to vacate the Premises within 30 days after Landlord notifies Tenant
that Landlord has entered into a lease for the Premises or has received a bona fide
offer to lease the Premises and that Landlord will be unable to deliver possession or
perform improvements due to Tenant’s holdover, and if Landlord is unable to
deliver possession of the Premises to a new tenant or to perform improvements for a
new tenant as a result of Tenant’s holdover, then Tenant shall be liable for all
damages that Landlord suffers from the holdover.
Notwithstanding the foregoing, Tenant shall not be liable for damages pursuant to
this Section if the parties are negotiating in good faith for a renewal of the Term, as
demonstrated by a renewal lease or amendment being executed within 30 days of
the Termination Date.
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Estoppel Certificates and Financial
Statements
 Most common when Landlord sells or finances property.
 Estoppel Certificates.
 Allow for a reasonable period of time to respond.
 No default if fail to deliver. Or if landlord insists, double
notice.
 Financial Statements.
 No more than once per year.
 Only in connection with sale, finance, refinance or
recapitalization.
 Parent vs. subsidiary financials and alternative forms.
 No need to deliver if public company financials are publicly
available.
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QUESTIONS?
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