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The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
so we can address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
right of the slides. To exit full screen, press the Esc button.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the link to the PDF of the slides for today’s program, which is located
to the right of the slides, just above the Q&A box.

•

The PDF will open a separate tab/window. Print the slides by clicking on the
printer icon.

Bias and
Prejudice in the
Judicial System

Bias - is a natural inclination for or against someone or
something.
Prejudice – is prejudging or forming an unjustified
opinion before being aware of all the relevant facts of a
case. Prejudice is often based upon a person's sex, race,
skin color, educational level, or manner of dress.

How does Bias and Prejudice
Present Themselves in Personal
Injury Cases?
Prejudice can be presented during every phase of the case. Attorneys not only need to be aware of the
known prejudices, they must be proactive in neutralizing the prejudices as much as possible.
* Jury Selection – Batson v. Kentucky, 476 U.S. 79, 89 (1986) created a 3 step process to determine if
prosecutors are discriminating during juror selection. This process has been extended to civil cases but is
rarely used. Confront the prejudices head on. Ask potential jurors about their preconceived ideas.
* Motions in Limine – Exclude evidence of 1) immigration status, 2) Nation of Birth, 3) Prior Criminal
Convictions.
* Medical Records and Billing – Exclude any evidence or reference to public aid or Medicare.
* Jury Deliberation - remind the jurors that they took an oath to enter a true and fair verdict. If you faced
issues of prejudice during selection BRING IT UP again. Remind the jurors that all people are created
equal and are entitled to receive a fair verdict regardless of their race, sex or immigration status.

See “Can the Undocumented Worker’s Alien Status be Introduced at Trial?” Agostso, Salinas and Artega.
See also Jimenez v. USA, 06 C 5943 – Motion in Limine Order.
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Interaction
with the Court
and other
Attorneys

While walking into any Courthouse in the United States you
will see the majority of Attorneys and Judges are white males.
Although more women than men are currently graduating
from law school, the number of Judges and Attorneys that
appear in Court is still overwhelmingly male.
The trial bar continues to have a substantial gender gap. A
recent study found that for lawyers entering their appearance
as trial attorney, 73% were male and 27% were female. The
numbers are even worse for minority attorneys. While women
and minority attorneys must continue forging the path in their
own careers, it is even more important that they seek justice
for their female and minority clients.

See “Trial Team Diversity: The Power of Making Room at Counsel Table”, Claims & Litigation Management
Alliance, November 2016.
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Perception of
Injury and
Damages

• Injury
• Some minority plaintiffs
have limited access to
health care.
• Some minority plaintiffs
are receiving social
benefits such as public
aid or Medicare
benefits.
• Many medical providers
will refuse to treat
patients on a lien basis
restricting access to
health care further.

• Damages
• Many hourly workers
return to work in pain
due to economic
constraints which
reduces their claim for
lost wages.
• Many hourly workers
have no or limited sick
pay.
• Minorities traditionally
have less medical pay
coverage on auto
policies.
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Negotiations, Settlement and Damages
Determining the Value of the Case must be based upon of the damage factors in the
case irrespective of other factors. Unfortunately, many minority groups have less
monetary damages than other groups based upon lower wages, less access to health
insurance, less access to health care, and a lessened ability to take time off of work
to seek the needed medical care and treatment.
While the monetary damages may be less, the harm done to the plaintiff is often
worse. Because the plaintiff was unable to afford or seek necessary treatment, they
are often in pain longer or have a lasting disability. This is often used against them in
by using “average person” questions. For example, an orthopedic surgeon may be
asked: “Doctor, isn’t it true that the average person normally recovers from this type
of injury in 3 to 4 months?” These types of questions are very prejudicial to the
plaintiff in that they do not consider the plaintiff’s individual access to treatment.
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Effective Ways to Uncover and Counter
Unfair Prejudices
The first step is awareness. Prejudices can be present in claims adjustment, deposition
questioning, court appearances, jury selection and jury deliberation.
The second step is being prepared with case law to argue your position.
The third step is to address the prejudice head-on during jury selection and closing arguments.
For example, if your client does not speak English, you need to address this issue during
selection. You need to ask each and every potential juror if they can be fair and render a just
verdict to your client when your client’s testimony will be present through an interpreter. You
may be surprised by some of the responses. During closing arguments, you need to again
remind the jurors that they agreed to evaluate your client’s case and render a fair and just
verdict based upon the evidence.
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How Bias and
Prejudice
Impact the
Outcome of
Specific Cases

• The known whiteness of the Civil
Justice System – the Judges, the
attorneys and the jurors are
predominantly white.
• Hispanics and blacks are not
proportionally represented in the jury
system.
• Wage gap creates smaller verdicts for
women and minorities.

See “Damages in Tort Litigation: Thoughts on Race and Remedies, 1865-2007.” Jennifer Wriggins,
University of Maine School of Law.
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Liability and Damages
• Credibility is the cornerstone of a
favorable liability outcome for your
client. If your client has recent
criminal conviction for felony or
dishonesty… it can affect liability
determinations.
• Non-whites have a shorter life
expectancy according to Life Tables

• Women are awarded smaller verdicts
than men for the same injury.
• Blacks and Hispanics are awarded
smaller amounts than whites with
the same injury.
• Non-English speakers are awarded
smaller verdicts than English
speakers.

See Illinois Civil Pattern Jury Instruction - 3.05
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Excluding
"Data" that
decreases
damages
based on
gender

• California S.B. 41
• Existing law authorizes a person
who suffers a loss or harm to that
person or that person’s property,
from an unlawful act or omission of
another to recover monetary
compensation, known as damages,
from the person in fault. Existing
law specifies the measure of
damages as the amount which will
compensate for the loss or harm,
whether anticipated or not, and
requires the damages awarded to
be reasonable.
• This bill would prohibit the
estimation, measure, or calculation
of past, present, or future damages
for lost earnings or impaired earning
capacity resulting from personal
injury or wrongful death from being
reduced based on race, ethnicity, or
gender.

• Motions in Limine
• Immigration status,
• Nation of Birth,
• Alias Social Security
Number,
• Filing of Tax Returns,
• Location of home
residence,
• Number of Children,
• Marital Status,
• Children out of wedlock,
and
• Prior Criminal Convictions.

• Other Tactics
• Character Witnesses
• Positive Employment
Reviews

See California Senate Bill No. 41.
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Disqualification of Judge
– 28 USC 455
– Burke v. Regalado, 935 F.3d 960 (10th Cir. 2019)
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Jury Selection
--composition of jury pool: Duren v. Missouri, 439 U.S. 357,
99 S. Ct. 664 (1979)
--challenge adversary’s strikes: Batson v. Kentucky, 476 U.S.
79, 106 S.Ct. 1712 (1986)
--individual juror actual bias: United States v. Gonzalez, 214
F.3d 1109 (9th Cir. 2000)
--individual juror implied bias: Fields v. Brown, 503 F.3d 755
(9th Cir. 2007)

15

Federal Rules of Evidence Article IV
[RELEVANCE AND ITS LIMITS]
--Fed. R. Evid. 401 [Test for Relevant Evidence]
--Fed. R. Evid. 403 [Excluding Relevant Evidence for Prejudice]
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Federal Rules of Evidence Article VII
[OPINIONS AND EXPERT TESTIMONY]
--Fed. R. Evid. 701 [Opinion Testimony by Lay Witnesses]
--Fed. R. Evid. 702 [Testimony by Expert Witnesses]
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California S.B. 41 prohibits discrimination in calculation of
damages on the basis of race, ethnicity, or gender
--codified as section 3361 to the Civil Code
--“Estimations, measures, or calculations of past, present, or
future damages for lost earnings or impaired earning capacity
resulting from personal injury or wrongful death shall not be
reduced based on race, ethnicity, or gender”
--effective 01-01-20
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Thank You
James W. Balmer
Falsani Balmer Peterson & Balmer
jwbalmer@duluthtriallawyers.com
Katherine A. Cárdenas
Lucas & Cárdenas
kac@lucasandcardenas.com

