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Overview


Arbitration Benefits and Drawbacks.



Class Action Waivers.



California Specific Issues.



Practical Drafting Tips
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Arbitration Benefits


Arbitrators with subject area expertise.



No runaway jury awards.



Less stringent procedural rules.
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Arbitration Benefits


Confidentiality/No publicity.



Control over arbitrator selection.



Easier access to the arbitrator.
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Benefits of Arbitration

 Class
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waivers.

Arbitration Drawbacks


Arbitrator’s fees.



Constant arbitrator contact as a plaintiff’s
weapon.



Lower chance of summary judgment.

10

Arbitration Drawbacks


The nightmare arbitrator.



Limited review/appellate rights.



Compromise awards
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Arbitration Drawbacks


Too little procedure.



Class Waiver is stricken from the
Agreement and class-wide arbitration
commences.
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Class and Collective Action Waivers
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AT&T Mobility
AMEX v. Italian Colors Restaurant

Class and Collective Action Waivers


NLRB’s DR Horton decision.



5th Circuit’s Reversal of DR Horton.



Subsequent Circuit Split: 6th, 7th and 9th
Circuits versus 2nd, 5th, and 8th Circuits.
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Class and Collective Action Waivers
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US Supreme Court Review of NLRB Issue in
Three Consolidated Cases:


NLRB v. Murphy Oil USA, Inc. (5th Circuit)



Epic Systems Corp. v. Lewis (7th Circuit)



Ernst & Young v. Morris (9th Circuit)

Class and Collective Action Waivers
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US Supreme Court Review


Oral argument scheduled for October 2, 2017



Justice Gorsuch’s confirmation increases odds
favoring class waivers.



DOJ submitted amicus brief of behalf of United
States supporting class waivers in the employment
context.

Class and Collective Action Waivers
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NLRB’s Current Position


Continue to apply DR Horton analysis
until US Supreme Court rules otherwise



NLRB ALJ’s continue to invalidate class
waivers.

California Specific Issues
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If Agreement is covered by FAA,
then class waiver is enforceable.
Iskanian v. Superior Court



Two exceptions: PAGA claims and
claims seeking “public injunctive
relief.” Iskanian v. Superior Court
and McGill v Citibank

California Specific Issues


If Agreement is not covered by
FAA:
Labor Code 229 prohibits arbitration
of certain wage-hour claims
 Must meet Gentry v. Superior Court
test which created four-part
obstacle to class waivers specific to
wage-hour claims
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California Specific Issues

 Labor
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Code section 925

Employees who reside or work
primarily in California cannot be
subject to non-California forum
selection or choice of law
clauses.

Drafting Tips (Employment Context)
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Three Time Rule
 Employment Application
 Stand-Along Agreement
 Handbook Acknowledgment

Drafting Tips (Employment Context)


Include employee opt-out



Avoid one-sided carve-outs



Right to file administrative charges
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Drafting Tips (Employment Context)


Don’t limit remedies



Consider imposing FRCP or AAA rules



Include right to file dispositive
motions
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Drafting Tips (Employment Context)


Avoid choice of law or forum selection
clauses



Require arbitrator to be a retired judge.



Reserve right to interpret class waiver to
court rather than the arbitrator.
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Drafting Tips (Employment Context)


Use caution when rolling out
arbitration agreement while a
class action is pending.



Consider excluding pending class
actions.

25

Drafting Tips (Employment Context)


Consider provision that scuttles entire
agreement if class waiver provision is
invalidated.



Consider including a savings clause for
claims that cannot be subject to class
waiver under federal law or state law
that is not preempted by federal law.
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The CFPB’s Final Rule Prohibiting Class
Action Waivers: What You Need to Know
August 24, 2017
Daniel L. Delnero
Ballard Spahr LLP
999 Peachtree Street, NE
Suite 1000
Atlanta, GA 30309-3915
delnerod@ballardspahr.com

Copyright 2017 Ballard Spahr LLP. All rights reserved.

Ballard Spahr Resources

Consumer Finance Monitor

E-Alerts

Mortgage Banking Update

Subscribe to our ABA
award-winning blog at
www.consumerfinancemonitor.com

Subscribe at
www.ballardspahr.com
(click “subscribe” and
indicate your areas
of interest)

Subscribe at
www.ballardspahr.com
(click “subscribe” and
choose Mortgage Banking
as your area of interest)

Questions?
E-mail questions@ballardspahr.com.
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Cain v. Midland Funding
•

Maryland Court of Appeals

•

Issue: Whether Midland waived its right to compel arbitration of a class
action complaint alleging FDCPA claims by filing a collection action in
small claims court against the plaintiff.

•

The arbitration agreement permitted, but did not require, collection
actions to be filed in small claims court.

•

Holding: The FDCPA claims were “related” to the prior collection
action. Because Midland elected to file the collection action in small
claims court rather than arbitration, it waived its right to compel
arbitration of the later-filed FDCPA claims.

•

The Fourth Circuit recently remanded a case to a district court for
reconsideration in light of Cain.
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Kindred Nursing Centers v. Clark
•

Kindred Nursing Centers Limited P’ship v. Clark, 137 S. Ct. 1421
(2017).

•

The Kentucky Supreme Court refused to enforce two arbitration
agreements signed by persons holding general powers of attorney given
by nursing home residents because the power of attorney did not
specifically authorize entering into an arbitration agreement.

•

The Supreme Court of the United States reversed, in a 7-1 decision
authored by Justice Kagan.

•

Per Justice Kagan, the Kentucky Supreme Court “flouted the FAA’s
command to place those agreements on an equal footing with all other
contracts.”
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Harmonizing Cain and Kindred Nursing
•

In Cain, the Maryland Court of Appeals purported to apply a generally
applicable waiver rule.

•

In Kindred Nursing, by contrast, the Kentucky Supreme Court
expressly applied a more stringent rule to arbitration agreements
because of the “god-given,” “divine” right to a jury trial.

•

We continue to see some state hostility to arbitration agreements,
despite the Supreme Court’s strong, pro-arbitration message in
Concepcion.

•

The Supreme Court sent another strong, pro-arbtiration message in
Kindred Nursing, but we anticipate continued litigation over whether a
contract defense is truly generally applicable.
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CFPB Arbitration Rule Introduction
•

Section 1028 of Dodd-Frank requires the CFPB to “conduct a study of,
and to provide a report to Congress concerning, the use of agreements
providing for arbitration of any future dispute between covered persons
and consumers in connection with the offering or providing of
consumer financial products or services”

•

It provides further that the CFPB “by regulation, may prohibit or
impose conditions and limitations for the use of [such] an agreement” if
the CFPB “finds that such a prohibition or imposition of conditions
and limitations is in the public interest and for the protection of
consumers”
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Cont’d
•

The CFPB may not “prohibit or restrict a consumer from entering into
a voluntary arbitration agreement with a covered person after a dispute
has arisen”

•

Any CFPB regulation applies only “to an agreement between a
consumer and a covered person entered into after the end of the 180day period beginning on the effective date of the regulation as
established by the CFPB”
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Introduction Cont’d
•

•

CFPB issued 728-page empirical Study on March 10, 2015

-

Ballard Spahr submitted comments on behalf of
American Bankers Association, Consumer Bankers
Association and The Financial Services Roundtable

-

Alan Kaplinsky of Ballard Spahr testified as industry
representative at field hearing in Newark, N.J.

It issued proposed Rule at Albuquerque field hearing on May 5, 2016.
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Introduction Cont’d
•

We again submitted comments on behalf of American
Bankers Association, Consumer Bankers Association and
The Financial Services Roundtable

•

CFPB received more than 113,000 comments on proposed rule

•

775-page final rule and commentary was issued on July 10, 2017

•

Rule would bar companies from including arbitration clauses that block
class action lawsuits in their consumer financial services contracts

•

Rule would also require companies that use arbitration clauses for
individual disputes to submit to the CFPB the arbitration claims filed
and awards issued so that the CFPB can monitor fairness of the process
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Introduction
•

“Compliance Date” is 241 days after publication of final Rule in Federal
Register

•

Rule is based on the CFPB’s conclusions that: (a) individual dispute
resolution is insufficient as the sole mechanism available to consumers
to enforce contracts and the laws applicable to consumer financial
products and services; (b) class actions provide a more effective means
of securing relief for large numbers of consumers affected by common
legally questionable practices and for changing companies' potentially
harmful behaviors and (c) arbitration agreements block many class
action claims that are filed and discourage the filing of others.
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Coverage of Rule
•

•

CFPB elected to make coverage complicated rather than simple
-

Coverage section of the rule is 4 full pages

-

114 pages of commentary on the coverage section

Litigation probable over gray areas of who and what is covered
and not covered
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Coverage of Rule
•

The CFPB stated that the rule is intended to cover “consumer
financial products and services in what [the CFPB] believes are
core markets of lending money, storing money, and moving or
exchanging money.”
-

•

However, the rule includes other services, such as providing
credit reports directly to consumers

The CFPB may revisit extending the rule to other products and
services falling within the definition in Section 1002(5) of DoddFrank
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Coverage of Rule
•

Unlike the draft rule floated for SBREFA purposes, the rule uses
Reg B definition of credit under ECOA rather than narrower
definition under TILA

•

Effect is to broaden coverage, e.g.:
-

persons who act as creditor by “regularly participat[ing] in a credit
decision” (e.g., indirect auto finance companies)

-

Persons who offer credit with fewer than four installments and no finance
charge (but retailers are excluded when they extend credit but are not
subject to the Bureau’s rulemaking authority)
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Covered Persons
•

Original consumer credit providers

•

Providers of deposit or remittance
accounts governed by TISA or
EFTA

•

Auto lease providers

•

Buyers and sellers of consumer
credit and leases

•

Money transmitters/exchangers

•

Credit and lease referral
providers/brokers

•

Payment services (including
wireless services that allow thirdparty billing)

•

Debt management/settlement
services

•

Check cashing/collection/
guaranty services

•

Consumer report providers (to
consumers other than in
connection with adverse action)

•

Debt collectors and buyers

•

Those providing consumer
financial services to all of the
above (e.g., servicing)
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Excluded Persons
•

Broker-dealers

•

Federal government and its affiliates

•

State, local and tribal governments and their affiliates (to the
extent providing service within jurisdiction)

•

Small providers (25 or fewer customers per year)

•

Merchants, retailers, and other sellers of nonfinancial goods
or services who sell current accounts or who are not subject
to the Bureau’s rulemaking authority
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Substance of Rule
•

Under § 1028(b), the Rule applies to any pre-dispute arbitration
agreement “entered into” after the compliance date (241 days after
publication of the final rule in the Federal Register).

•

•

“Entered into” includes any circumstance in which a
person agrees to undertake obligations or gains rights in
an agreement.

A provider shall not seek to rely in any way on a pre-dispute arbitration
agreement “entered into” after the compliance date with respect to any
aspect of a class action that is related to any of the covered consumer
financial products or services, including to seek a stay or dismissal of
particular claims or the entire action, unless and until the presiding
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Substance of Rule
court has ruled that the case may not proceed as a class action and, if
that ruling may be subject to appellate review on an interlocutory basis, the
time to seek such review has elapsed or the review has been resolved.
•

Upon “entering into” a pre-dispute arbitration agreement for a covered
product or service after the compliance date, a provider must ensure
that the agreement states:
“We agree that neither we nor anyone else will rely on this agreement to
stop you from being part of a class action case in court. You may file a
class action in court or you may be a member of a class action filed by
someone else.”
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Substance of Rule
•

When the pre-dispute arbitration agreement applies to multiple
products or services, only some of which are covered products, the
provider may include the following alternative language in the
agreement:
-

“We are providing you with more than one product or service, only some of which
are covered by the Arbitration Agreements Rule issued by the Consumer Financial
Protection CFPB. The following provision applies only to class action claims
concerning the products or services covered by that Rule: We agree that neither we
nor anyone else will rely on this agreement to stop you from being part of a class
action case in court. You may file a class action in court or you may be a member
of a class action filed by someone else.”
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Substance of Rule
•

If, after the effective date, a provider acquires or purchases a covered
product and becomes a party to a pre-dispute arbitration agreement that
existed previously between other parties and does not contain the
required provision, the provider, within 60 days of “entering into” the
pre-dispute arbitration agreement, must either:

•

a.

Amend the agreement to contain the following provision – “We

agree that neither we nor anyone else who later becomes a party to this pre-dispute
arbitration agreement will use it to stop you from being part of a class action case in
court. You may file a class action in court or you may be a member of a class action
filed by someone else.”, or
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Substance of Rule
•

b. Provide consumers with the following written notice: “We agree not

•

The notice may be provided in any way that the provider communicates
with the consumer, including electronically. The notice may be a
standalone document or included in another notice that the customer
receives, such as a periodic statement, to the extent permitted by other
laws and regulations.

to rely on any pre-dispute arbitration agreement to stop you from being part of
a class action case in court. You may file a class action in court or you may be a
member of a class action filed by someone else.”
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Substance of Rule
•

For any pre-dispute arbitration agreement “entered into” after the
compliance date, the provider must submit to the CFPB the following
arbitral records in connection with any claim filed in arbitration by or
against the provider concerning any covered consumer financial
products or services:

•

a. the initial claim and any counterclaim and any answer thereto;

•

b. the pre-dispute arbitration agreement filed with the arbitrator or
arbitration administrator;

•

c. the judgment or award, if any, issued by the arbitrator or arbitration
administrator; and

•

d. If an arbitrator or arbitration administrator refuses to administer or
dismisses a claim due to the provider’s failure to pay required fees or for
lack of fairness:
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Substance of Rule
•

(i) any communication the provider receives from the arbitrator or an
arbitration administrator related to such a refusal; and (ii) any
communication the provider receives from an arbitrator or an arbitration
administrator related to a determination that a pre-dispute arbitration
agreement for a covered consumer financial product or service does not
comply with the administrator’s fairness principles, rules, or similar
requirements, if such a determination occurs.

•

The provider must submit these records within 60 days of filing by the provider of any
such record with the arbitrator or arbitration administrator and within 60 days of receipt
by the provider of any such record filed or sent by someone other than the provider,
such as the arbitration administrator or the consumer.

•

These records (redacted) will be posed on the CFPB’s website by July 1, 2019.
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Compliance Date and Grandfathering
•

Under § 1028(b), the Rule applies to any pre-dispute arbitration
agreement “entered into” after the compliance date of March 19, 2018
(241 days after publication of the final rule in the Federal Register).

•

“Entered into” includes any circumstance in which a
person agrees to undertake obligations or gains rights in
an agreement.
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Compliance Date and Grandfathering
•

WHEN THE NEW RULE APPLIES

•

Rule applies to providers that “enter into” pre-dispute arbitration
agreements after the compliance date of March 19, 2018. (A
“provider” is a person that engages in offering or providing any
covered consumer financial products or services or an affiliate that acts
as a service provider). Examples:
1.
A provider provides to a consumer a new product or
service after the compliance date that is subject to a pre-dispute
arbitration agreement which predated the compliance date, and the
provider is a party to the pre-dispute arbitration agreement.
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Compliance Date and Grandfathering
Thus, when a person, before the compliance date, enters into an
agreement to arbitrate future disputes with a consumer, and then
provides the consumer with a new product that is subject to that
agreement after the compliance date, the provider would be
considered to be entering into that arbitration agreement for the
new product after the compliance date for purposes of the rule.
-

-

Providers cannot avoid application of the rule after the
compliance date by linking new products or newly-acquired or
newly-purchased products with arbitration agreements that
predate the compliance date and purport to govern the
provider’s future relationship with the consumer.
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Compliance Date and Grandfathering
-

When providing new products after the compliance date,
providers will need to review their product agreements that
predate the compliance date to determine whether the new
product agreement is subject to a pre-existing pre-dispute
arbitration agreement that was not subject to the rule.
-

The CFPB states that providers can alleviate any burden
with respect to this review either by inserting language in the
new product agreement stating that the new product
agreement is not subject to arbitration, or by including the
rule’s required contract provision with respect to that new
product so that, in effect, the provider is amending the
application of any earlier arbitration agreement to the new
product or service.
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Compliance Date and Grandfathering
-- This does not include new charges on a credit card after the
compliance date covered by a pre-dispute arbitration “entered
into” before the compliance date.
•

2. A provider acquires or purchases a covered product after the
compliance date that is subject to a pre-dispute arbitration
agreement and becomes a party to that agreement, even if the
person selling the product is excluded from coverage.
-

-- Where Bank A acquires Bank B, and Bank B had “entered
into” pre-dispute arbitration agreements before the
compliance date, the rule applies if, as part of the acquisition,
Bank A acquires products of Bank B’s that are subject to predispute arbitration agreements (and thereby “enters into” such
agreements).
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Compliance Date and Grandfathering
A provider adds a pre-dispute arbitration
agreement after the compliance date to a product or service that
existed prior to the compliance date.
3.

- If a provider adds a delegation provision to a pre-existing
pre- dispute arbitration agreement, the rule would apply to
the delegation provision.
•

WHEN THE NEW RULE DOES NOT APPLY
1.
A provider does not “enter into” a pre-dispute arbitration
agreement where it modifies, amends, or implements (a) the terms
of a product or service that is subject to a pre-dispute arbitration
agreement that was entered into before the compliance date or (b)
the terms of a pre-dispute arbitration agreement itself.
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Compliance Date and Grandfathering
•

However, a provider does “enter into” a pre-dispute arbitration
agreement after the compliance date where the modification,
amendment, or implementation constitutes providing a new
covered product or service.
--

2.
A provider does not “enter into” a pre-dispute arbitration
agreement where it acquires or purchases a product after the
compliance date that is subject to a pre-dispute arbitration but does
not become a party to the pre-dispute arbitration agreement.

•

-- However, a provider who does not become a party to the arbitration

agreement still cannot “rely” on a pre-dispute arbitration agreement entered
into by another person after the compliance date with respect to class actions
involving a covered product.
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Challenges and Obstacles Remaining
•

Congressional Review Act

•

FSOC

•

PHH Corp. v. CFPB (D.C. Cir.)

•

Cordray resignation?

•

Litigation theories – the Rule is inconsistent with the Study.
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Ramifications of the Rule
•

Will companies abandon arbitration?

•

Class action explosion

•

Financial impact on providers
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Drafting Arbitration Agreements
•

Include clear language regarding which categories of claims fall within
the clause and who is subject to it.

•

Do not rely on a single arbitral forum; include a back-up or language
allowing the parties to select an alternative forum.

•

After Cain, carving out allowing certain claims to be filed in court
creates a waiver risk. To minimize the risk:

•

-

Do not allow discretion; exclude the category of claims entirely. If the claim cannot
be filed in arbitration, filing it in court is not “inconsistent with arbitration.”

-

Define clearly, and narrowly, the type of claims that are not subject to arbitration.

Weigh carefully the benefits of arbitration with the lack of meaningful
appellate remedies.
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Daniel L. Delnero
•

Senior Litigation Associate at Ballard Spahr and a member of the
Consumer Financial Services group

•

Extensive experience in consumer and commercial arbitration,
enforcing arbitration agreements in state and federal court, class action
litigation, CFPB and other regulatory matters, and appellate litigation

•

Counsels banks, non-bank lenders, debt collectors, and debt collection
law firms in minimizing litigation and regulatory risk
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