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HILL WARD HENDERSON

ATTORNEYS AT LAW

Model Rules: Informed Consent

• 1.0(e): “Informed consent” denotes the 

agreement by a person to a proposed course 

of  conduct after the lawyer has 

communicated adequate information and 

explanation about 

– the material risks of  and 

– reasonably available alternatives to 

the proposed course of  conduct
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Informed Consent

• Applies to:

– Plaintiffs: 

• secret settlement terms, 

• not disclosing facts to clients 
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Model Rules: Conflicts

• 1.7: Lawyer shall not represent client if  the 
representation involves a current conflict of  
interest, which exists if:

– Representation of  one client will be directly 
adverse to another client

– There is a significant risk the representation will 
be materially limited by lawyer’s responsibilities 
to another client, former client, third person, or 
personal interest
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Conflicts

• Applies to:

– Plaintiffs: fee negotiations, incentive payments, 

agreement not to use information in later cases

– Plaintiffs: conflicts within the class

– Defendants: representing executives in 30(b)(6) 

depos, multiple defendants
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Model Rules: Organization as Client

• 1.13(a): Lawyer retained by organization 

represents the organization acting through 

its constituents

• 1.13(f): Lawyer shall explain identity of  

client to directors, officers, employees, etc. 

when lawyer knows or should know 

organization’s interests are adverse to 

director, officer, employee
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Model Rules: Organization as Client

• 1.13(g): Lawyer representing organization 

may represent director, officer, employee, 

etc. subject to Rule 1.7
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Organization as Client

• Applies to:

– Defense counsel representing witnesses in 

depositions
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Model Rules: Communications

• 4.2: Lawyer shall not communicate about the 

subject of  the representation with a person 

the lawyer knows to be represented by 

another lawyer in the matter (absent 

authorization)
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Communications

• Applies to:

– Defense counsel seeking “informal discovery” 

from named plaintiffs and certified class 

members
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Model Rules: Communications

• 4.3: When dealing with unrepresented 

person, lawyer shall not state or imply that 

s/he is disinterested and must correct 

misunderstanding if  person misunderstands 

lawyer’s role in the matter
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Communications

• Applies to:

– Defense counsel communications with 

prospective class members
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Model Rules: Right to Practice

• 5.6: Lawyer shall not participate in offering 

or making

– An agreement in which a restriction on the 

lawyer’s right to practice is part of  the 

settlement of  a client controversy

• Neither side can propose such an agreement

• Direct or indirect
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Right to Practice

• Applies to:

– All counsel when negotiating settlement
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Model Rules: Communications

• 7.3(a): Lawyer shall not by 

– in-person, 

– live telephone, or 

– real-time electronic contact 

solicit engagement when significant motive is 
lawyer’s pecuniary gain unless person contacted:

– Is a lawyer

– Has family, close personal, or prior professional 
relationship with the lawyer
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Model Rules: Communications

• 7.3(b): Lawyer shall not solicit engagement 

though 7.3(a) means or any other 

communications if  

– target has expressed desire not to be solicited or 

– solicitation involves coercion, duress, or 

harassment
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HILL WARD HENDERSON

ATTORNEYS AT LAW

Communications

• Applies to:

– Plaintiff ’s counsel soliciting

• Potential named plaintiffs

• Assistance from class members
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ETHICAL ISSUES 
IN CLASS ACTION 

LITIGATION

John Tangren

DiCello Levitt Gutzler LLC
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AVOIDING INTRA-
CLASS CONFLICTS 

OF INTEREST
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Class certification 
prerequisites

“One or more members of a class may sue or be sued as 
representative parties on behalf of all members only if . . . 

(3) the claims or defenses of the representative parties are 
typical of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately 
protect the interests of the class.”

Fed. R. Civ. P. 23(a)(3),(4).
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Certification under Rule 
23(b)(3)

“[T]he court finds that the questions of law or fact common 
to class members predominate over any questions 
affecting only individual members, and that a class action 
is superior to other available methods for fairly and 
efficiently adjudicating the controversy. The matters 
pertinent to these findings include:

(A) the class members’ interests in individually controlling   
the prosecution or defense of separate actions; . . . and

(D) the likely difficulties of managing a class action.”

Fed. R. Civ. P. 23(b)(3).
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Supreme Court Asbestos 
Cases

Amchem Prods., Inc. v. Windsor, 521 U.S. 591 (1997).

■ The global settlement of current and future asbestos-
related claims posed an improper conflict between the 
currently injured and those who may be injured in the 
future.

Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999).

■ Even where the settlement was based on a limited fund, 
the Court held that certain of the conflicting interests 
within the class did not receive adequate protection.
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Volkswagen Sunroofs

Dewey v. Volkswagen AG, 681 F.3d 170 (3d Cir. 2012).

■ In a case involving leaky sunroofs, the district court 
approved a settlement involving a “reimbursement” 
group of class members who had purchased certain 
vehicles and a “residual” group of class members who 
had purchased a different set of vehicles.

– The reimbursement group received repairs and 
reimbursement for past repairs out of an $8 million 
fund.

– The residual group was left with the ability to make 
“goodwill” claims for repairs out of what was left in 
the fund after the reimbursement group was done.
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Volkswagen Sunroofs

Dewey v. Volkswagen AG, 681 F.3d 170 (3d Cir. 2012).

■ The Third Circuit reversed, finding an improper intra-
class conflict between the two groups.

– All of the named plaintiffs were in the 
reimbursement group and could not represent the 
other group.

– However, there was no Amchem-style conflict 
between past and future claimants because their 
interests in preventing leakage were aligned.
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Visa/Mastercard Antitrust

In re Payment Card Interchange Fee and Merchant 
Discount Antitrust Litig., 827 F.3d 223 (2d Cir. 2016).

■ The district court certified two classes and approved 
$7.25 billion settlement.

– Rule 23(b)(3) opt-out class of merchants who 
accepted Visa or Mastercard from 2004 to 2012 were 
eligible for cash reimbursement of improper credit 
card fees. 

– Rule 23(b)(2) non-opt-out class of merchants who 
will accept Visa or Mastercard from 2012 forward 
received injunctive relief such as the ability to 
surcharge for credit card purchases
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Visa/Mastercard Antitrust 
Case

In re Payment Card Interchange Fee and Merchant Discount 
Antitrust Litig., 827 F.3d 223 (2d Cir. 2016).

■ The Second Circuit reversed, finding that the (b)(2) class 
did not have adequate representation under Rule 23(a)(4).

– “The conflict is clear” between the (b)(3) class – that 
“would want to maximize cash compensation for past 
harm” – and the (b)(2) class – that “would want to 
maximize restraints on network rules to prevent harm 
in the future.”

– Problems included basing class counsel’s fee on the 
(b)(3) cash recovery only and the expiration of the 
injunctive relief in 2021.

30



Subclasses: A Potential 
Solution

“When appropriate, a class may be divided into subclasses
that are each treated as a class under this rule.”

Fed. R. Civ. P. 23(c)(5).

In Ortiz, the Court held that “a class divided between 
holders of present and future claims . . . requires division 
into homogeneous subclasses under Rule 23(c)[(5)], 
with separate representation to eliminate conflicting 
interests of counsel.”
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Issues Classes:  Another 
Solution?

“When appropriate, an action may be brought or 
maintained as a class action with respect to particular 
issues.”

Fed. R. Civ. P. 23(c)(4).

The advisory committee notes contemplate the use of a 
(c)(4) class for purposes of “adjudication of liability to the 
class,” leaving damages, where conflicts of interest often 
arise, for individual proceedings. 
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CONTACTS WITH 
CLASS MEMBERS
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Interpreting Model Rule 
4.2

“A client-lawyer relationship with a potential member of 
the class does not begin until the class has been certified 
and the time for opting out by a potential member of the 
class has expired.”

ABA Comm. on Ethics and Prof'l Responsibility, Formal 
Op. 07-445 (2007).

“Most judges are reluctant to restrict communications 
between the parties or their counsel and potential class 
members, except when necessary to prevent serious 
misconduct.”  

Manual for Complex Litigation, Fourth § 21.12.
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Supreme Court Weighs In

Gulf Oil Co. v. Bernard, 452 U.S. 89 (1981).

■ Class action alleging employment discrimination 
against African-American employees filed against Gulf 
Oil by NAACP.

■ District court barred communications between NAACP 
and prospective class members without court approval.

■ “We recognize the possibility of abuses in class-action 
litigation, and . . . that such abuses may implicate 
communications with potential class members.”  Id. at 
104.
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Supreme Court Weighs In

Gulf Oil Co. v. Bernard, 452 U.S. 89 (1981).

■ “[A]n order limiting communications between parties 
and potential class members should be based on a clear 
record and specific findings that reflect a weighing of 
the need for a limitation and the potential interference 
with the rights of the parties.”  Id. at 102.

EEOC v. Mitsubishi Motor Mfg. of Am., 102 F.3d 869 (7th 
Cir. 1996).

■ “As is its right, each side sent a communication to the 
class members.”   Id. at 102.
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Extending Model Rule 4.2

Dondore v. NGK Metals Corp., 152 F. Supp. 2d 662, 666 (E.D. 
Pa. 2001):

■ “The ‘truly representative’ nature of a class action suit 
affords its putative members certain rights and protections 
including, we believe, the protections contained in Rule 
4.2.”

N.D. Ga. Local Rule 23.1(c):

■ “[A]n order limiting communications between parties and 
potential class members should be based on a clear record 
and specific findings that reflect a weighing of the need for 
a limitation and the potential interference with the rights 
of the parties.”  Id. at 102.
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Interpreting Model Rule 
4.3

“Rule 4.3 provides in pertinent part that, when contacting 
an unrepresented potential member of a class, a lawyer 
‘shall not state or imply that the lawyer is disinterested’ 
and if the lawyer reasonably knows or should know that 
the unrepresented person does not understand the lawyer’s 
role in the matter the lawyer must ‘make reasonable efforts 
to correct the misunderstanding.’”

ABA Comm. on Ethics and Prof'l Responsibility, Formal 
Op. 07-445 (2007).

38



Example of Full Disclosure

Camilotes v. Resurrection Health Care Corp., No. 10 C 366, 
2012 U.S. Dist. LEXIS 8731 (N.D. Ill. Jan. 25, 2012).

■ Project assistants at defendant hospitals’ law firm 
interviewed nurses who had not yet opted out of an 
FLSA class action.

■ Before each interview, the project assistant read the 
following statement:

39



Example of Full Disclosure

My name is [] and I am a project assistant at the Chicago law firm of Vedder Price 
P.C. My firm is representing [insert hospital] in a lawsuit filed by some current and 
former nurses who claim they were not paid all wages that were due [sic] them. 
These nurses are seeking to bring their claims on behalf of all nurses who worked at 
the hospitals during the last [five] years, which includes you.

To help us in defending this case, I'd like to ask you some questions about your job 
and how your hours of work are recorded and paid.

Before we begin, have you have [sic] been contacted by any lawyer about this case? 
[If so, did you agree to be represented by counsel?] [Note - if they talked to 
counsel and are represented by counsel, END the conversation.] [DO NOT 
ASK WHAT THEY SPOKE ABOUT]

Please understand that you don't have to speak with me or answer any of my 
questions. You can leave right now if you wish to. Or at any time while we're talking, 
you can stop the interview and leave. Your participation is completely voluntary.

Also, please understand that your job will not be affected in any way because you 
decide to talk with me, or not to talk with me. The Hospital will not give you any 
benefits or take any action against you. The Hospital will not do anything to affect 
your job, either favorably or unfavorably, because of any answers you give to my 
questions.

Do you understand what I have just explained? Do you have any questions about 
what I have just told you? Is it all right with you if we go ahead with the interview?
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Example of Full Disclosure

Camilotes v. Resurrection Health Care Corp., No. 10 C 366, 
2012 U.S. Dist. LEXIS 8731 (N.D. Ill. Jan. 25, 2012).

■ The district court held that this preliminary statement 
ensured that the communication was not coercive or 
misleading.

■ “This is an accurate representation of the lawsuit.”

■ By stating that they wanted to “help [the hospitals] 
defend the case,” the interviewers “made it clear that 
their statements during the interview could be used 
against the plaintiffs.”
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Example of Inadequate 
Disclosure

Evanston Northwestern HealthCare Corp. Antitrust Litig., 
No. 07-cv-4446 (N.D. Ill.).

■ A week before the opposition to class certification, 
NorthShore sent letters to 11 of the largest class 
members (Blue Cross, United Healthcare, Humana, 
etc.) “requesting that any claims asserted on your behalf 
in the class action be resolved pursuant to the 
arbitration and/or dispute resolution clause included 
within our agreed hospital and/or facility participation 
agreement.”

■ NorthShore then argued in its opposition that the 
arbitration clauses created an individualized issue.
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Example of Inadequate 
Disclosure

Evanston Northwestern HealthCare Corp. Antitrust Litig., No. 
07-cv-4446 (N.D. Ill.).

■ The court granted plaintiffs’ motion to limit improper 
contact with prospective class members “insofar as the 
parties will prepare a communication to potential class 
members clarifying the facts” that the court had not yet 
determined whether the claims were in fact subject to 
arbitration.

■ The court eventually held that the arbitration issue could 
be resolved using common evidence and did not prevent 
class certification.

See also EEOC v. Mitsubishi (declining to take appeal of 
district court’s order requiring corrective disclosure).
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Solicitation of Named 
Plaintiffs

■ The ideal scenario is when potential client reaches out to 
class action firm, but class members are often unaware of 
their injury.

■ Model Rule 7.3 carves out exceptions for lawyers and those 
with a close personal or business relationship.

■ But a close relationship between the proposed class 
representative and class counsel can also affect a showing 
of adequacy.

– See, e.g., London v. Wal-Mart Stores, Inc., 340 F.3d 
1246 (11th Cir. 2003) (finding improper relationship 
between class counsel and plaintiff where plaintiff 
served as counsel’s stockbroker)
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Thank You

John E. Tangren

jtangren@dlcfirm.com
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I. Overview of Fairness Considerations in 
Settlements

▪ “fair, reasonable, and adequate” standard

▪ Fed. R. Civ. P. 23(e)(2) and CAFA coupon settlements

▪ Courts have interpreted coupon settlements to require a greater level of scrutiny than other 
class action settlements.  In re Online DVD-Rental Antitrust Litig., 779 F.3d 934, 949 (9th Cir. 
2015).

▪ Courts compare the value of the relief actually received by class 
members with the amount in attorneys’ fees and other awards.

▪ In re Bluetooth Headset Prods. Liab. Litig., 654 F.3d 935 (9th Cir. 2011)

▪ Koby v. ARS National Services, 846 F.3d 1071 (9th Cir. 2017)

▪ In re Subway Footlong Sandwich Marketing and Sales Practices Litigation, 
No. 16-1652 (7th Cir. Aug. 25, 2017)

▪ Figueroa v. Sharper Image Corp., 517 F. Supp. 2d 1292 (S.D. Fla. 2007)
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Bluetooth Headset, 654 F.3d 935 (9th Cir. 2011)

▪ State consumer fraud MDL case alleging misleading representations of safety 
of Bluetooth headsets.  Objectors to class settlement argued that attorneys’ 
fees were too large.

▪ Settlement agreement approved by district court provided: 
▪ injunctive relief
▪ cy pres award of $100,000
▪ zero dollars in economic damages
▪ $12,000 in incentive payments to class representatives
▪ $800,000 in attorneys’ fees to class counsel

▪ 9th Circuit reversed and remanded: concern about the disproportion between the 
fee award and benefit to the class ($800k in atty fees vs. no monetary relief)
▪ “a defendant’s advance agreement not to object cannot relieve the district court of 

its duty to assess fully the reasonableness of the fee requested.”
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Koby v. ARS, 846 F.3d 1071 (9th Cir. 2017)

▪ FDCPA class of four million individuals against debt collector.  Objector to class 
settlement argued that the settlement was unfair and unreasonable because class 
members waive their right to damages without receiving any compensation.

▪ Magistrate Judge approved class action settlement:
▪ $1,000 incentive payment to named plaintiffs

▪ Injunctive relief, no monetary award to class members

▪ $35,000 cy pres award

▪ $67,500 attorneys’ fees award

▪ Ninth Circuit reversed and remanded: 
▪ “There is no evidence that the relief afforded by the settlement has any value to the class 

members, yet to obtain it they had to relinquish their right to seek damages in any other class 
action.”
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In re Subway Footlong Sandwich, No. 16-1652 (7th Cir. Aug. 25, 
2017)

▪ Plaintiff sued Subway after an Australian teenager’s viral video measuring a 
“footlong” Subway sandwich, which was only 11 inches for injunctive relief (no 
merit to damages claim).

▪ District court approved the following settlement:
▪ Subway agreed to “use a tool” for measuring sandwich rolls and other assurances that the subs 

would be 12 inches long, but the settlement acknowledged some variability was acceptable.

▪ $520,000 in attorneys’ fees

▪ $500 for each class representative

▪ No monetary relief to the class members

▪ Seventh Circuit reversed and found that the settlement “does not benefit the class 
in any meaningful way.”
▪ Also, “Contempt as a remedy to enforce a worthless settlement is itself worthless.  Zero pus 

zero equals zero.”
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In re Yahoo! Customer Data Breach, 2019 U.S. Dist. LEXIS 15034
(N.D. Cal., January 30, 2019)

▪ Consumer class action alleging three data breaches

▪ Two years of free credit monitoring to class

▪ $50 million in fees

▪ Settlement not approved

▪ Fees excessive

▪ Size of class unclear

▪ b(2) relief vague re improved business practices
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Figueroa v. Sharper Image Corp., 517 F. Supp. 2d 
1292 (S.D. Fla. 2007)

▪ Southern District of Florida considered the following settlement 
proposal:

▪ $19 Sharper Image merchandise credits to all class members who purchased 
an allegedly defective and dangerous air purifier.

▪ The Court concluded that the settlement was procedurally unfair 
because plaintiffs “negotiated from a position of weakness.”

▪ Also substantively unfair, so the Court rejected the settlement.

▪ In particular, $19 credit towards purchases at defendant’s store was unfair 
because the settlement would result in increased sales for defendant rather 
than meaningful disgorgement of its wrongfully obtained profit.
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CAFA Notification

▪ Within 10 days after filing preliminary approval in the district court, 
every defendant must provide notice to the appropriate federal and 
state officials.

▪ 28 U.S.C. § 1715(a)(2): the “appropriate state official” is whoever regulates, 
supervises or licenses the defendant’s activity in the relevant state or 
otherwise authorizes it to conduct business (e.g., securities regulator, 
insurance commissioner).

▪ The state attorney general is the fallback if no other official meets this 
definition. 
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II. Recent Amendments to Rule 23

▪ Defines the fairness considerations in Rule 23(e)(2):

▪ “Approval of the Proposal. If the proposal would bind class members under 
Rule 23(c)(3), the court may approve it only after a hearing and only on finding 
that it is fair, reasonable, and adequate after considering whether:

▪ (A) the class representatives and class counsel have adequately represented the class;

▪ (B) the proposal was negotiated at arm’s length;

▪ (C) the relief provided for the class is adequate, taking into account:

▪ (i) the costs, risks, and delay of trial and appeal;

▪ (ii) the effectiveness of the proposed method of distributing relief to the class, including the 
method of processing class-member claims, if required;

▪ (iii) the terms of any proposed award of attorney’s fees, including timing of payment; and

▪ (iv) any agreement required to be identified under Rule 23(e)(3); and

▪ (D) class members are treated equitably relative to each other.
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Recent Amendments to Rule 23

▪ Fairness amendment commentary: 

▪ “each circuit developed its own vocabulary” for expressing fairness 
considerations.  “The goal of this amendment is not to displace any of these 
factors, but rather to focus the court and the lawyers on the core concerns of 
procedure and substance that should guide the decision whether to approve 
the proposal.”

▪ Other amendments:

▪ Describes the notice process in more detail

▪ Adds requirement of court approval for payment to objector to induce 
withdrawal of the objection
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III. Fee Negotiations During Settlement

▪ Class counsel must be careful not to create a conflict of interest 
between themselves and representation of the class

▪ Ways to accomplish this:

▪ Sequential negotiations (common fund, then fees)

▪ “Clear sailing agreement”: agree to a ceiling on fees

▪ Courts apply heightened scrutiny in evaluating clear sailing agreements.  See In re Nat’l 
Football League Players Concussion Injury Litig., 821 F.3d 410, 447 (3d Cir. 2016) 

▪ Settlement negotiations overseen by experienced mediator
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IV. Restrictions on Right to Practice

▪ Model Rule of Professional Conduct 5.6 provides: “A lawyer shall not 
participate in offering or making . . . An agreement in which a 
restriction on the lawyer’s right to practice is part of the settlement of 
a client controversy.”

▪ California Rule 1-500: “[a] member shall not be a party to or 
participate in offering or making an agreement, whether in connection 
with the settlement of a lawsuit or otherwise, if the agreement 
restricts the right of a member to practice law.”
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Restrictions on the Right to Practice

▪ Purpose of the rules: can’t directly or indirectly buy off attorneys from 
representing plaintiffs in the future

▪ Example: In re Zaruba, 832 A.2d 317, 317-18 (N.J. 2003); In re Hager, 
812 A.2d 904, 911 (D.C. App. 2002)

▪ N.J. Office of Atty Ethics accused defense-atty Zaruba of paying off plaintiffs’ 
attorneys to drop a mass breach of warranty suit over Nix head-lice shampoo.

▪ Agreement barred plaintiffs’ attorneys from disclosing terms to clients and 
from helping anyone else bring a case regarding Nix.

▪ Plaintiffs filed ethics charges against plaintiffs’ atty with D.C. Bar Counsel

▪ Both jurisdictions took issue with: secretive agreement, buy off attempt, and 
restriction of attorney practice.
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V. Confidentiality

▪ Restrictions to a lawyer using information gained during the 
representation of current client in later representations against the 
same opposing party, or a related party.

▪ Indirectly prohibits lawyer from on taking on certain clients in the future

▪ Indirectly restricts lawyer’s right to practice 

▪ Secrecy agreements in settlement may affect third parties and the 
public in general 

▪ Information such as knowledge of a dangerous or defective product
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VI. Incentive Payments

▪ Payments to class representatives in amount greater than general 
settlement class

▪ Courts consider:

▪ The risk to the plaintiff in commencing the suit (financially and personally)

▪ The notoriety and/or personal difficulties encountered by the representative 
plaintiff

▪ The extent of the plaintiff’s personal involvement in the suit (depos/trial)

▪ Duration of the litigation

▪ Plaintiff’s personal benefit 

▪ Recent trend by courts to be less generous with incentive payments
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Incentive Payments- Ethical Concerns

▪ Possibility of collusion heightened

▪ Conflicts of interest between class representatives and other class 
members

▪ Bidding wars among attorneys to attract class representatives

▪ Potential for frivolous litigation
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Incentive Payments: Recent Cases

▪ Staton v. Boeing Co., 327 F.3d 938 (9th Cir. 2003)

▪ Incentive awards were 16 times greater than the amount received by other 
class members

▪ Court found that there was no justification for the “very large differential in the 
amount of damages awards”

▪ Radcliffe v. Experian Information Solutions, Inc., 715 F.3d 1157, 1162 
(9th Cir. 2013)

▪ $45 million settlement, class representatives would receive $5,000 each but 
only if they supported the settlement

▪ Ninth Circuit held the payment + requirement created a conflict of interest 
between class reps. and absent class members

▪ General trend to limit amounts of incentive payments
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Cy Pres Beneficiaries

▪ Cy pres awards must be tethered to the objectives of the underlying statutes or 
the interests of the class members.  Nachshin v. AOL, LLC, 663 F.3d 1034, 1039 (9th Cir. 
2011).

▪ In Re Google Referrer Header Privacy Litig., No. 15-15858 (9th Cir. Aug. 22, 2017) 
(reversed and remanded on other grounds by Frank V. Gaos, 139 S.Ct. 1041 (2019))
▪ Class action brought by Google Search users, alleging that Google violated their privacy 

by disclosing their Internet search terms to owners of third party websites.
▪ District Court approved settlement of $8.5 million, with $3.2 million to attorneys’ fees 

and the rest split among 6 cy pres beneficiaries.  No class damages award.
▪ Three of the cy pres beneficiaries were schools that the attorneys in the case attended.
▪ Ninth Circuit held that a prior relationship or connection, without more, is not an 

absolute disqualifier.  No conflict existed in this case.
▪ Courts should consider: the nature of the relationship, the timing and recency of the 

relationship, the significance of dealings between the recipient and the party or counsel, 
the circumstances of the selection process, and the merits of the recipient
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VII. Settlement Offers to Named Plaintiffs

▪ Campbell-Ewald Co. v. Gomez, 136 S.Ct. 663 (2016): unaccepted offer 
of judgment does not moot a class plaintiff’s case.

▪ However, court deferred the question of whether a case would be 
moot “if a defendant deposit[ed] the full amount of the plaintiff’s 
individual claim in an account payable to the plaintiff, and the court 
then enter[ed] judgment for the plaintiff in that amount.”
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Settlement Offers to Named Plaintiffs

▪ Ethical Considerations: Conflict of interest in lawyer’s representations

▪ Example: Florida Bar v. Adorno, 60 So. 3d 1016 (Fla. 2011)

▪ Case brought as a class action set for trial on class-wide damages, but not 
certified (trial judge said that class cert. was certain because it was a “no-
brainer” issue).

▪ On eve of trial, plaintiff’s counsel offered to settle named plaintiffs’ claims only, 
for significantly more than their claims but less than total class claims, and City 
of Miami accepted.  Plaintiff’s counsel did not pursue class claims any further.

▪ Florida Supreme Court found Adorno guilty of misconduct because he created 
a conflict of interest in representation of named plaintiffs and the class: “By 
abandoning the class for the few named plaintiffs and the substantial fee for 
his firm, Adorno compromised the class claims.”  
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Reverse Auctions

▪ Situations involving different teams of plaintiffs’ attorneys in various 
actions involving the same underlying allegations.

▪ Defense attorneys then seek out the plaintiffs’ attorney willing to 
agree to the least expensive settlement.

▪ Structural collusion when defense attorneys induce plaintiffs’ attorneys 
to compete against each other as the lowest bidder.

▪ Negrete v. Allianz Life Insurance Co. of North America, 523 F.3d 1091, 
1099-1100 (9th Cir. 2008): effect of a district court consolidating all 
settlement discussions in one court.
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Avoiding Reverse Auctions

▪ Consolidating all class actions into a single proceeding

▪ “exit” option- increasing the opt-out rights of class members

▪ “ex post bid” approach:

▪ Counsel for overlapping class actions have incentive to object to collusive 
settlement

▪ Attorney has a wealth of knowledge about the case

▪ The attorney knows that proposed settlement falls short of what class could 
obtain without collusion



© Alston & Bird LLP 2018 68

Key Points for Discovery Obligations

▪ Broad, appropriate, customized litigation hold

▪ Involve key custodians and IT personnel

▪ Early negotiations re breadth of litigation hold

▪ Focus on agreements re proportionality of review of ESI and related 
production
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Essentials of Evidence Preservation

▪ Distribution and discussion of litigation hold memo

▪ Identifying various forms of ESI

▪ Identifying all relevant custodians

▪ Investigation of various media, platforms

▪ Personal laptops / tables

▪ Smart phones

▪ Social media

▪ Suspend normal deletion and destruction protocols
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Protective Orders and Confidentiality

▪ Identify private or confidential data, information

▪ Customize protective orders and procedures for filing under seal

▪ Understand consumer privacy rules and requirements

▪ Provide for return of confidential data and documents at the end of 
the case
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Preservation of Privileges During Litigation

▪ Explain privilege rules to witnesses, employees

▪ Explain waiver rules

▪ Offer specific guidance on the use of emails during litigation

▪ Control discussions of legal strategy
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Conclusion

▪ Thoughtfully consider ethical implications of the processes and substance of 
settlements while negotiating!

▪ For more resources:
▪ A Practitioner’s Guide to Class Actions, Second Edition, Chapter 34- “Ethical Issues 

in Class Action Settlements” by Robert D. Phillips Jr. and Samuel J. Park

▪ Federal Judicial Center, Managing Class Action Litigation: A Pocket Guide for Judges, 
Third Edition, https://www.fjc.gov/content/managing-class-action-litigation-pocket-
guide-judges-third-edition-0

▪ ABA Center for Professional Responsibility: 
https://www.americanbar.org/groups/professional_responsibility/publications/ethi
csopinions.html

▪ California Rules of Professional Conduct: 
http://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Rules/Rules-of-
Professional-Conduct

https://www.fjc.gov/content/managing-class-action-litigation-pocket-guide-judges-third-edition-0
https://www.americanbar.org/groups/professional_responsibility/publications/ethicsopinions.html
http://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Rules/Rules-of-Professional-Conduct
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Thank You

Robert D. Phillips

bo.phillips@alston.com


