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Types of Claims


42 U.S.C. § 9607(a)





Cost Recovery
Natural Resources Damages

42 U.S.C. § 9613 Contribution Claims




§ 9613(f)(1) – contribution during or following a civil
action under § 9606 or § 9607
§ 9613(f)(3)(B) – contribution following resolution of
liability with the United States or a State
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§ 107 - Statute of Limitations


Limitations Periods - § 9613(g)


Removal action – within three years of completion
of removal action






Remedial Action




Caveat – must be brought within 6 years after a determination to
grant a waiver under Section 9604(c)(1)(C) for a continued
response action
If remedial action initiated within three years of completion of
removal action, then removal action costs may be brought in action
to recover remedial costs. § 9613(g)(2)(B)

Within 6 years of initiation of physical on-site construction of the
remedial action

NRD – 3 years - § 9613(g)(1)
7

Removal


Section 9601(23)

"Remove" or "removal" means the cleanup or removal of released hazardous substances
from the environment, such actions as may be necessary taken in the event of the threat of
release of hazardous substances into the environment, such actions as may be necessary
to monitor, assess, and evaluate the release or threat of release of hazardous substances,
the disposal of removed material, or the taking of such other actions as may be necessary
to prevent, minimize, or mitigate damage to the public health or welfare or to the
environment, which may otherwise result from a release or threat of release. The term
includes, in addition, without being limited to, security fencing or other measures to limit
access, provision of alternative water supplies, temporary evacuation and housing of
threatened individuals not otherwise provided for, action taken under section 9604(b) of this
title, and any emergency assistance which may be provided under the Disaster Relief and
Emergency Assistance Act [42 U.S.C. § 5121 et seq.].
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Remedial


Section 9601(24)

The terms "remedy" or "remedial action" means those actions consistent with permanent remedy taken
instead of or in addition to removal actions in the event of a release or threatened release of a hazardous
substance into the environment, to prevent or minimize the release of hazardous substances so that they
do not migrate to cause substantial danger to present or future public health or welfare or the
environment. The term includes, but is not limited to, such actions at the location of the release as
storage, confinement, perimeter protection using dikes, trenches, or ditches, clay cover, neutralization,
cleanup of released hazardous substances and associated contaminated materials, recycling or reuse,
diversion, destruction, segregation of reactive wastes, dredging or excavations, repair or replacement of
leaking containers, collection of leachate and runoff, onsite treatment or incineration, provision of
alternative water supplies, and any monitoring reasonably required to assure that such actions protect the
public health and welfare and the environment. The term includes the costs of permanent relocation of
residents and businesses and community facilities where the President determines that, alone or in
combination with other measures, such relocation is more cost-effective than and environmentally
preferable to the transportation, storage, treatment, destruction, or secure disposition offsite of hazardous
substances, or may otherwise be necessary to protect the public health or welfare; the term includes
offsite transport and offsite storage, treatment, destruction, or secure disposition of hazardous
substances and associated contaminated materials.
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Removal Actions


EPA regulations identify a number of types of actions that
EPA considers appropriate removal actions. 40 C.F.R. §
300.415(e).




These include fences and warning signs; precipitation drainage controls;
stabilization of berms and dikes; capping of contaminated soils;
chemicals to retard the spreading of a release; excavation and
consolidation of contaminated soils; removals of drums, barrels and
tanks; containment, disposal or incineration of hazardous materials; and
provision of alternative water supplies.

Removal actions financed from the Superfund must be
completed within 12 months and at a cost of not more
than $2 million, absent certain exceptions. 40 C.F.R. §
300.415(b)(5)
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Removal vs. Remedial Case Law


Frequent question


Most useful cases often not reported
Very fact-specific analysis



Easily influenced by impact on ultimate outcome, e.g.:







Preliminary government actions not starting the clock. U.S.
v. Findett Corp., 75 F.Supp.2d 982 (E.D. Mo. 1999)
Post-completion actions extending removal. U.S. v. City of
Aberdeen, 929 F.Supp. 989 (N.D. Miss. 1996).
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Removal vs. Remedial


Few leading cases, lots of general language:






“remedial actions – generally long-term of permanent containment or
disposal programs – and removal efforts – typically short-term cleanup
arrangements.” New York v. Shore Realty Corp., 752 F.2d 1032 (2d Cir.
1985).
“Typically, a ‘removal’ action is an action intended to remove the
hazardous waste from the area, whereas a ‘remedial’ action involves a
long-term effort to remedy the damaged environment.” United States v.
Alcan Aluminum Corp., 964 F.2d 252, 259 n. 10 (3d Cir. 1992)

More useful – cases that involve both, and distinguish between them.


See, e.g., Bethlehem Iron Works v. Lewis Indus. Inc., 1996 U.S. Dist
Lexis 14446 (E.D. Pa.) (seven month excavation and disposal of drums
and soil was removal, and groundwater remediation and bioremediation
lasting more than a year were remedial.)
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Which is it?
Removal

Remedial

Remove hazardous materials

Repair damage to the environment/
consistent with permanent remedy

Urgent – an immediate threat of
release

Less urgent

Short-term action

Longer term action

Lower in cost

More expensive
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Recent Removal v. Remedial Decisions


Construction of a containment cell and capping was a removal action
due to emergency nature of action and fact that it was not permanent
remedy. New York v. GE Co., 2017 U.S. Dist Lexis 50026 (N.D. NY),



Construction of cap, diversion ditch and interceptor trench were
remedial because done over extended time period and not in
response to imminent threat. MPM Silicones, LLC v. Union Carbide
Corp., 2016 U.S. Dist. Lexis 98535 (N.D. NY)




Some of the work was done as an interim measure

Six year time period to develop response strategy does not means
threats were not urgent or that response action could not be a
removal, in case involving soil excavations. United States v. Boston
& Me. Corp., 2016 U.S. Dist. Lexis 129726 (D. Mass.)
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NCP Compliance


National Contingency Plan compliance can be
the primary driver for distinguishing between
remedial and removal actions





It affects the conduct of the cleanup
Typically a decision-point before anyone is
thinking about statute of limitations

See 40 C.F.R. Section 300.700 for
identification of NCP components applicable
to private party actions
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NCP Challenges


Lack of awareness at the technical level of the
importance of the distinction between removal and
remedial actions for cost recovery




Can lead to a blurring of the lines and inadvertent use of
terminology in work plans and reports

NCP Catch-22



The need to show NCP compliance creates an incentive to
characterize a response action as a removal action
Depending on circumstances, there may be a need to use the 6year limitations period for remedial actions, or to frame sequential
actions as a removal action followed by a remedial action
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State Voluntary Cleanup Issues


Cleanup actions done under state voluntary
programs and/or consent agreements may not
adhere to textbook distinctions between
removal and remedial as they are set out in
EPA regulations/NCP




Threshold question of resolution of liability and 107 vs. 113

Pathway based cleanups vs. need for a
remedial permanent remedy


- see MPM Silicones case
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Additional Preliminary Questions


Need to define the site




Limitations evaluated by site as whole, despite division of site into
Operable Units. See American Premier Underwriters, Inc. v.
General Elec. Co., 866 F.Supp.2d 883; but see Valbruna Slater
Steel Corp. v. Joslyn Mfg. Co., 2016 U.S. Dist. Lexis 53348 (N.D.
Ind. 2016) (indicating the opposite).

More than one remedial action?


Conflicting case law on whether there can be more than one
remedial action at a site. See, e.g., Valbruna Slater Steel Corp.
v. Joslyn Mfg. Co., 2016 U.S. Dist. Lexis 53348 (N.D. Ind.)
(answering yes) and New York v. GE Co., 2017 U.S. Dist. Lexis
50026 (N.D. NY) (answering no) and cases cited therein.
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When is a removal action over


Not surprisingly, a fact specific question that is easily
open to debate




Measuring by documentation rather than on-site action




Two response actions separated by 17 years cannot be a single removal
action. Estate of Goldberg v. Goss-Jewett Co., 2016 U.S. Dist. Lexis
187685 (C.D. Cal.)

Removal not complete if final corrective remedy not yet selected. Allied
Waste Transp., Inc. v. John Sexton Sand & Gravel Corp., 2016 U.S.
Dist. Lexis 82001 (N.D. Ill. 2016)

Much case law developed in the context of government
removal actions


Not always helpful for private party and response actions under state
law– e.g. removal complete upon issuance of ROD.
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Start of Remedial Action


Conclusion of Removal vs. Start of Remedial




Some case law that any work done before issuance of a ROD or RAP is
removal, because it occurs before a final remedy has been selected.
See, e.g., California v. Neville Chemical Co., 358 F.3d 661 (9th Cir.
2004); Advanced Micro Devices, Inc. v. National Semiconductor Corp.,
38 F.Supp.2d 802 (N.D. Cal. 1999);

Declining to issue bright-line rule that remedial action cannot begin
until EPA approves final remedy. United States v. Navistar Int’l
Transp. Corp., 152 F.3d 702 (7th Cir. 1998)

Strategy impacts



Delay of triggering limitations. Advantage Plaintiff.
Confusion over start of limitations period. Advantage Defendant.

Interim Response Action trap
20
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Disclaimer
Although this presentation may provide information
concerning potential legal issues, it is not a substitute for
legal advice from qualified counsel. Any opinions or
conclusions provided in this presentation shall not be
ascribed to Latham & Watkins or any clients of the firm.
This presentation is not created or designed to address the
unique facts or circumstances that may arise in any specific
instance, and you should not and are not authorized to rely
on this content as a source of legal advice and this material
does not create any attorney-client relationship between
you and Latham & Watkins.
© Copyright 2017 Latham & Watkins.
All Rights Reserved.

23

Statute of Limitations for Contribution
Claims
•

“No action for contribution … may be
commenced more than 3 years after”
•

Judgment on a CERCLA claim to recover costs or
damages

•

Administrative order under § 122(g) (de minimis
settlements) or § 122(h) (cost recovery settlements)

•

Judicially approved consent decree

42 U.S.C. 9613(g)(3)
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When Does an “Action for Contribution”
Exist?
•

42 U.S.C. § 9613(f)(1)
•

•

“During or following” any § 106 (unilateral
administrative orders) or § 107 (cost recovery) action

42 U.S.C. § 9613(f)(3)(B)
•

When a person has “resolved its liability to the United
States or a State for some or all of a response action
or for some or all of the costs of such action in an
administrative or judicially approved settlement”

25

When Does an “Action for Contribution”
Exist?
•

Must CERCLA Liability Be Resolved?
•

Yes – Section 113(f)(3)(B) requires resolution of
liability for “some or all of a response action”
•

Consolidated Edison Co. of N.Y. v. UGI Utilities,
423 F.3d 90 (2d Cir. 2005)

•

W.R. Grace & Co.-Conn. v. Zotos Int’l, 559 F.3d
85 (2d Cir. 2009)
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When Does an “Action for Contribution”
Exist?
•

Must CERCLA Liability Be Resolved?
•

No – Differing interpretation of “response action”

•

No – Comparison between Section 113(f)(1) and
Section 113(f)(3)(B) contribution claims
•

Trinity v. Chicago Bridge & Iron, 735 F.3d 131 (3d
Cir. 2013)

•

Asarco LLC v. Atl. Richfield Co., 866 F.3d 1108
(9th Cir. 2017)
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When Does an “Action for Contribution”
Exist?
•

Is Liability “Resolved”?
•

No – ITT Indus., Inc. v. BorgWarner, Inc., 506 F.3d
452 (6th Cir. 2007)

•

Yes – RSR Corporation v. Commercial Metals Co.,
496 F.3d 552 (6th Cir. 2007)

•

No – Bernstein v. Bankert, 733 F.3d 190 (7th Cir.
2013)

•

Yes – NCR Corp. , et al. v. George A. Whiting Paper
Co., et al., 768 F.3d 682 (7th Cir. 2014)
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When Does an “Action for Contribution”
Exist?
•

Is Liability “Resolved”?
•

No – Florida Power Corp. v. FirstEnergy Corp., 810
F.3d 996 (6th Cir. 2015)

•

Yes – New York v. Town of Clarkstown, 2015 U.S.
Dist. LEXIS 40712 (S.D.N.Y. 2015)

•

No – DMJ Assocs., LLC v. Capasso, 181 F. Supp. 3d
162 (E.D.N.Y. 2016)

•

Yes – Asarco LLC v. Atl. Richfield Co., 866 F.3d
1108 (9th Cir. 2017)
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Does the § 113(g)(3) Limitations Period
Apply?
•

Even If the Administrative Settlement
Resolves Some Liability, Is it the Type of
Settlement Covered by § 113(g)(3)?
•

Statute references only de minimis settlements (§
122(g)) and cost recovery settlements (§ 122(h))

•

Courts have applied 3-year limitations period to other
types of administrative settlements
•

Hobart Corp. v. Waste Mgmt. of Ohio, 758 F.3d
757 (6th Cir. 2014)
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Takeaways
•

Jurisdiction Matters

•

State or EPA Administrative Settlement?

•

Is a Contribution or Cost Recovery Claim
Preferable?
•

Role

•

Time horizon

•

Value of contribution protection

31

Takeaways
•

Moving the Needle

Contribution Claim

No Contribution Claim

Reference CERCLA liability

Specifically exclude CERCLA
liability

Settle for a response action or
cost

Settle for statutory penalties
only

Include “resolves liability”
statement

Preserve all rights to pursue
liability

Immediately effective covenant

Conditionally effective covenant

Reopener does not affect
resolution of liability

No reopener as no liability is
resolved
32

CERCLA Statute of
Limitations, Preemption, and
Allocation
Matthew D. Thurlow

BakerHostetler
mthurlow@bakerlaw.com

CTS Corp. v. Waldburger
• CTS Corp. v. Waldburger, 134 S.Ct. 2175 (2014).
• North Carolina landowners brought claims against CTS
Corporation alleging trichloroethylene contamination
on property acquired 24 years earlier.
• North Carolina’s statute of repose bars claims brought
more than 10 years after “last culpable act.”
• CERCLA Section 309 (42 U.S.C. 9658) preempts state
statutes of limitations.
• Question before the Court: Does CERCLA Section 309
preempt state statutes of repose?
• Kennedy: 7-2 decision; CERCLA only preempts state
statutes of limitations.
34

What is the Difference Between a Statute
of Limitation and a Statute of Repose?
• Statutes of limitations set “a time limit for suing in a
civil case, based on the date when the claim accrued.”
• Accrual date may be when the plaintiff is injured or
when the plaintiff discovers or should have discovered
the injury (discovery rule).
• Statutes of repose “bar any suit that is brought after a
specified time since the defendant acted . . . Even if this
period ends before the plaintiff has suffered a resulting
injury.”
• Statutes of repose are not subject to equitable tolling;
they “effect a legislative judgment that a defendant
should be free from liability after the legislatively
determined period of time.”
35

Justice Kennedy’s Decision and
Ginsburg’s Dissent
• Section 309 mentions statutes of limitations, not statutes of repose
• Congress could have mentioned statutes of repose; 1982 Study Group
Committee discussed both statutes of limitations and statutes of repose in
proposing Section 309, but Congress decided to omit any reference to statutes
of repose
• Kennedy also held that “statutes of repose are not within Congress’ pre-emption
mandate” and such preemption provisions should be interpreted narrowly (but
Kennedy had only four votes on that point: Scalia, Thomas and Alito did not join
him)
• Justice Ginsburg’s Dissent: “Statute of limitations” was intended as a broader
term encompassing both statutes of limitations and statutes of repose
• “[T]he Court allows those responsible for environmental contamination, if they
are located in the still small number of States with repose periods, to escape
liability for the devastating harm they cause . . . ”
• CERCLA is a remedial statute and should be interpreted broadly to afford relief
36

Impact of the Supreme Court
Decision
• Relatively modest impact because very few states (exs. Connecticut,
Kansas, Oregon, Alabama and North Carolina) have statutes of repose
that are implicated by the decision
• North Carolina amends its statute of repose to prevent the statute from
being used to bar future groundwater contamination cases
• Camp Lejeune case (Bryant v. United States) against the federal
government is barred because North Carolina’s amendment of the
statute of repose cannot be retroactively applied against the U.S.
• Fourth Circuit reviews another case involving North Carolina’s statute of
repose and determines that the statute of repose does not bar cancer
claims because disease claim (based on exposure from 1959-1968) is
not a latent injury (Stahle v. CTS Corp.)
• Supreme Court recently reaffirmed that equitable tolling is not available
in cases subject to statutes of repose (California Public Employees’
Retirement System v. ANZ Securities, Inc.)

37

Practical Implications for
Practitioners
• During diligence process, parties need to know the
law applicable in states that have statutes of repose
• If there is a statute of repose that can wholly bar a
claim, special care must be taken to ensure
protections are built into agreements for
contamination that could exist on a property (ex.
indemnity)
• In litigation, parties with claims that could be
limited by statutes of repose may consider other
claims that may also provide relief (ex. product
liability, etc.)
38

Allocation Under CERCLA
October 24, 2017

John E. Van Vlear, Esq.
Newmeyer & Dillion LLP
Newport Beach, California
Visit ndlf.com
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CERCLA Overview re: Allocation
• CERCLA (42 U.S.C. §9601 et seq.) holds potentially
responsible parties (PRPs) strictly, jointly, and
severally liable for environmental response costs.
• A party that voluntarily undertakes response costs
without a prior section 107 or 106 action against
them may not seek contribution under Section 113
but instead only under Section 107. (E.g., U.S. v.
Atlantic Research Corporation, 551 U.S. 128 (2007).)

40
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Allocation Overview (Cont.)
• Section 113 (42 U.S.C. § 9613), subsection
(f)(1), for contribution amongst PRPs:
– Any person may seek contribution from any other
person who is liable/potentially liable under
§9607(a).
– In resolving contribution, the court may allocate
response costs among liable parties using such
“equitable factors as the court determines are
appropriate.”

41
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Equitable Factors
• The so-called “Gore factors” can help with allocation.
(E.g., U.S. v. R.W. Meyer, Inc., 932 F.2d 568 (6th Cir.
1991).) The factors stem from a proposed CERCLA
amendment advocated by then-Congressman, and
former Vice President, Al Gore:
–
–
–
–

Amount of waste
Toxicity of waste
Demonstration that contributions of waste can be distinguished
Involvement in generation, transportation, treatment, storage, or
disposal
– Care exercised with waste, taking into account its characteristics
– Cooperation with officials to prevent harm to health/environment
42
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Equitable Factors (Cont.)
• Courts are not required to consider each Gore factor,
nor are they limited to such. (E.g., Litgo New Jersey
Inc. v. Commissioner New Jersey Dept. of
Environmental Protection, 725 F.3d 369, 388 (3rd Cir.
2013), citing to Envtl. Transp. Sys, Inc. v. ENSCO, Inc.,
969 F.2d 503, 507 (7th Cir. 1992).)
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WPSC v. Shell, et al. – Facts
• WWII-era acid sludge pits, Corona, CA (“Thomas Ranch”)
– pH of 1 (scale of 1-15, with 7 being neutral)
– Before the 2-3 inch hard crust (intentional fire), stories of
cows wandering onto pits, vanishing, never seen again!

44
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Facts (Cont.)
• Plaintiff – WPSC (development arm of failed S&L out of
Phoenix, then under RTC and finally FDIC receivership).
• Defendants – Shell, Unocal (Union Oil), ARCO (Richfield),
Texaco (Texas/Tidewater) (collectively “Oil Companies”).
• Costs – $5 million in costs; RCRA-cap remedy ($ millions);
“in perpetuity” Operation and Maintenance (“O&M”).
• Phase I trial – Oil Companies found liable
– WWII story of Aviation Gas (“AvGas”) and sludge wastes.
– Newspapers: “… major Oil Companies of Wilmington/Long
Beach.”
– Documents re: Refiners’ Committee on Waste Disposal (Eli
McColl).
45
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The Ancient Documents Rule
• Federal Rule of Evidence, Rules 803(16) and 901(b)(8).
• Exception to the hearsay rule for authenticating and
identifying evidence in existence at least 20 years before
the controversy (indicia of trustworthiness).
– U.S. v. Atlas Leader Co., 282 F.Supp.2d (S.D. Ohio 2001).
– Reichhold Chem. Inc. v. Textron, Inc., 888 F.Supp. 1116 (N.D. Fla.
1995).

• Apart for modern response actions, not a single live
percipient witness available for discovery/trial.
• Trial court (bench trial), over and over again: “Admitted,
and it will go to weight of the evidence.”Admitted; goes to
weight.”
46
© Copyright 2017 Newmeyer & Dillion LLP

Ancient Documents Rule Applied

47
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Phase II Trial – Equitable Factors
Allocation under CERCLA § 113(f)
• P’s position (presented in detail below): Court
should allocate Oil Companies 100% of costs
– Oil Companies are the only liable parties that
caused the Thomas Ranch harm.
– WPSC single-handedly complied with DTSC's
environmental response action orders.

48
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Allocation Trial (Cont.)
• Oil Companies’ position:
– WPSC bought the site knowing the pits were
there, thus unjust enrichment to avoid costs now.
– WPSC is the current owner, which means it should
be traditionally allocated a large percentage.

49
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Factor 1: Culpability or Fault
• CERCLA's "polluters pay" scheme makes "those responsible
for problems caused by the disposal of chemical poisons
bear the costs and responsibility for remedying the
harmful conditions . . ." (Dedham Water Co. v. Cumberland
Farms, 805 F.2d 1074 (1st Cir. 1986).)
• "Courts should equitably allocate costs of cleanup
according to the relative culpability . . . ." (Environmental
Transportation Systems, Inc. v. ENSCO, 969 F.2d 503, 508
(7th Cir. 1992).)
• Oil Companies, not WPSC, caused the environmental harm
at Thomas Ranch.
50
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Factor 2: Awareness of Potential
for Environmental Harm
• Oil Companies were aware in late 1930's and early 1940's
that dumping acid wastes into unlined pits was harmful to
public health and the environment.
– Oil industry article: pumping of such sludges into ponds
"creates a public nuisance.”
– Oil industry knew dumping acid sludge into ponds would
"result in gradual contamination of the ground by the acid
and damage to nearby vegetation.”
– Given the hazards of acid wastes, the oil industry was
encouraged to dispose of it so the “character of the
surrounding atmosphere will not be affected adversely.”
51
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Factor 2 (Cont.)
• Oil Companies specifically knew the risks but continued
to dump anyway.
– Shell's chief Wilmington engineer from WWII-era: “. . . you
maintained no contact whatsoever with sulfuric acid. We know
those things.“
– When storing acid sludge, Texaco went to the considerable
expense of lining concrete pits at its refinery with lead to reduce
its impacts on the environment.
– In 1942, CA Fish and Game testified: “This problem was brought
to our attention some years ago . . . We interviewed the major
oil companies, and asked them whether they could find a
dumping place away from the water. . . . If that gets into our
river water, it will kill the birds; it will kill the fish . . . .”
52
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Factor 2 (Cont.)
• Oil Companies had alternatives to dumping but chose not
to utilize them
– By late 1930's, Shell knew refineries were utilizing a Chemical
Construction Company (CCC) process for treating acid sludges.
• Standard Oil reported to Shell that its "operating people are
quite satisfied with the performance of the [CCC] unit.”
• The CCC process was offered to Shell as early as 1938,
however, Shell declined the offer.
– By 1942, while Standard Oil had eliminated the need for any offsite disposals of acid sludge from its huge El Segundo refinery, in
nearby Wilmington, Shell was arranging to dump the acid
sludges in unlined pits at places like Thomas Ranch.
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Factor 3: Economic Benefits from
Disposals
• The Oil Companies benefited economically from the disposal
activities because they did not sacrifice profits to invest in
available treatment technologies like competitors.
– In 1939, Shell knew that "the sludge problem in Southern
California [was] a very serious one for the refineries."
– Oil Companies refused to invest in the solution since
dumping was cheaper: “there is available a process. . . .
However, a brief review of the capital required and the
operating cost shows this alternative to be untenable at
this time. This alternative could be considered only if . . .
disposal of sludge were extremely costly . . . .”
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Factor 3 (Cont.)
• This cost-benefit behavior helped make the Oil
Companies extremely profitable.
– 1941: when the dumping at Thomas Ranch started "was
probably one of the best profit periods in the history of the
oil industry.“
– Oil Companies’ profits (in 1941 dollars): Shell $17.3 million,
Unocal $6.2 million, Texaco $67.4 million, and ARCO $4.3
million.
– Oil Companies’ huge profits continued in 1942 (while
Thomas Ranch dumping proceeded and was finally stopped
due to odor complaints).
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Factor 4: Efforts in Conducting
Response Actions
• While WPSC complied with DTSC Orders and paid for all
of the response actions, Oil Companies failed to assist
after being asked to and possessing relevant expertise
and experience.
• DTSC testified that WPSC was "the only responsible party
that came forward, cooperated with the department.
They have paid all our oversight costs, and none of the
other parties were willing to come forward and clean up
the site or prepare the reports."
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Factor 4 (Cont.)
• Oil Companies’ non-cooperation: Before filing suit, WPSC
met separately with each company "to enlist their help
and involvement in the site, given their . . . experience on
other sites, to try and implement the most cost-effective,
best remedy . . . ." They all refused. the invitation.
– Oil Companies had relevant experience from the McColl
site. From 1942-1946, after Thomas Ranch closed, the Oil
Companies’ agent Eli McColl charged them to dump sludges
on his property in Fullerton, California. McColl’s property
turned into a Federal Superfund Site, with the Oil
Companies eventually constructing a RCRA cap remedy.
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Factor 5: Ability to Pay
• WPSC has virtually no assets and took out a loan
from the Receiver to pay for ongoing
environmental response actions at Thomas
Ranch.
• Oil Companies are multi-national corporations
worth billions of dollars.
– In order to prevent introduction of documents
showing the massive revenues, assets, and net
worth of the Oil Companies, on the record at trial
their counsel stipulated that his clients “can pay
the bill” for any and all costs at Thomas Ranch.
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Allocation to Oil Companies
• All response costs at Thomas Ranch should be allocated
to the Oil Companies as a group because they acted in
concert to arrange for the disposals through their joint
agent Eli McColl and their Refiners’ Committee on Waste
Disposal.
• If the Court allocates to individual Oil Companies instead,
one method is supported by the record. In 1957, most of
the same Oil Companies recognized the "moral and legal
obligations" to fund cleanup at the McColl site on a pro
rata share basis (% contribution to the Refiners’
Committee).
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Final Results
• Trial Court allocated 100% to the Oil
Companies (as a group, joint and severally).
• In order to avoid WPSC incurring costs then
going back into court periodically for proveups, the Oil Companies took over formally,
implemented the RCRA-cap remedy, and are
conducting O&M “in perpetuity” at Thomas
Ranch.
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Results (Cont.)
• Today, Brownfields development around the pits.

61
© Copyright 2017 Newmeyer & Dillion LLP

Ongoing Developments in Allocation
• The law on allocation continues to be highly litigated.
• Gavora, Inc. v. City of Fairbanks, Case No. 4:15–cv-00015-SLG,
BL 256894 (D. Alaska July 25, 2017).
– City owned two parcels. On one there was a dry cleaner.
State of Alaska alerted the City of contamination, and that
such may have migrated to the other adjacent parcel.
– Ten years later, City sold the other parcel “as is, where is.”
– Nevertheless, District Court found the City liable, and
allocated them 55% of the costs as, among other things,
they knew, or should have known, of the contamination,
yet failed to inform the purchaser.
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Newport Beach, CA 92660
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