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Tips for Optimal Quality FOR LIVE EVENT ONLY

Sound Quality

If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
SO we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.

A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926
ext. 2.
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Program Materials FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please

complete the following steps:

A Click on the link to the PDF of the slides for today’s program, which is located
to the right of the slides, just above the Q&A box.

A The PDF will open a separate tab/window. Print the slides by clicking on the
printer icon.
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Program Topics

A Introduction
A 2020 CEQA Case Law Summary
A Ministerial approvals
A Exemptions
ATiered CEQA documents
A Mitigation measures
A Statutes of limitation
ACertification of the administrative record
AZOZO CEQA Legislation & Regulatory Updates
ACOVIDl9 Executive Orders and Judicial Council Emergency Rules



MINISTERIAL APPROVAL
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A Discretionaryg agency exercises subjective

AIkretsyas G2 /2dyieoa OFGSI2NKON
ministerial approvals where (1) no variance requested and (2) County
regulations on unsustainable extraction and export do not apply.

Protecting Our Water and Envtl. Resources v.
County of Stanislau@020) 10 Cath 479

C

A The CEQA Guidelines encourage agencies to classify ministerial projects on
either a categorical or individual basiCEQA Guideline®15268(a)(c).)
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Protecting Our Water and Envtl. Resources v.
County of Stanislau@020) 10 Cath 479

A County well ordinance incorporates state well construction
standards.

AStandard 8./of the State Department of Water Resources Bulletin.
AwSljdaNBa +Ftf 68tfta 608 t20FGS
from sources of contamination, identifies general distances, but
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Protecting Our Water and Envtl. Resources v.
County of Stanislau@020) 10 Cath 479

Acourt reviewedle novee  F a4+ NH dzY & yi aNBa

(0 3
AVYOUOSNLIINBGOFGA2YE 2F AGa Sff 2 |
A{dryRINR yo! O2yTSNE 2y O2dzy i
RAAONBGIAZ2Y & & & G2 RSOAFOGS TFI

ACourt unpersuaded by argument that all other Standards (8.B, 8.C
and 9) were held to be ministerial and that County has limited
options to modify well permit (e.g. adjust location or deny).

ABut, Court clarified that issuance of a well permit under the
[ 2 dzy (1 @ QA& is Adiaways la g¢igor8tionary project.

AHoIding Caseby-case determination of whether the
discretionary portions of the ordinance apply to a particular
project.
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Save Berkeley's Neighborhoods v. Regents of
the University of California
(2020) 51 Cal.App.5th 226

Al 0A AT 0T 111 AT O ARAEOEIT O ¢
review?

APpetitioners alleged UC made a
OOAOEAO 1 £ ARAAEL
in enroliment far beyond ]
projections in Long Range

Development Plan (LRDP).

12



Save Berkeley's Neighborhoods v. Regents of
the University of Californig2020) 51
Cal.App.5th 226

ACNRIE O2dNII sdzaiil AYSR RSYdZNNBNE
RSOAAAZ2YAQ (2 AYyONBLAaS aidmRSy i
0 KS wRS@YSt2LIYSYyid LIXIYye8é RAR y2i

necessitating CEQA review.

AsSTAyAGA2Y 2F [w5t +a ab LIK@aAQ
meet academic and institutional objectives for a particular campus or
YSRAOFE OSYGSNI 2F Lzt AO KAIKSN
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TIERED CEQA DOCUMENTS
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Willow Glen Trestle Conservancy v. City of San
Joseg(2020) 49 Cal.App.5th 127

ATriaI court denied petition for writ of mandate challenging
MND for project to demolish Willow Glen railroad trestle
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Willow Glen Trestle Conservancy v. City of San
Joseg(2020) 49 Cal.App.5th 127

ACity needed to renew streambed alteration agreement
under California Fish & Game Code section 1602.

APetitionerS alleged supplemental review was required.

ATriaI court found renewal of
SAA was not a new
discretionary approval.

ACourt of appeal affirmed.
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Subsequent and Supplemental Review
PR321166, CEQA Guidelin@15162

When an EIR has been certified or a negative declaration adopted for «
project, no subsequent EIR shall be prepared for that project unless:

(l)SubstantiaI changes are proposed in the project which require major revisions due to new
significant effects or a substantial increase in the severity of previously identified significant effects;

(Z)Substantial changes occur with respect to the circumstances under which the project is undertaken
which will require major revisions due to new significant environmental effects or a substantial
increase in the severity of previously identified significant effects; or

(3)New information of substantial importance, which was not known or knowable at the time the
previous document was approved, shows:

(A) The project will have one or more significant effects not discussed in the previous EIR or
negative declaration;

(B) Significant effects previously examined will be substantially more severe than shown in
the previous EIR;

(C) Mitigation measures or alternatives previously found not to be feasible would in fact be
feasible and would substantially reduce one or more significant effects of the project, but the
project proponents decline to adopt the mitigation measure or alternative; or

(D) Mitigation measures or alternatives which are considerably different from those
analyzed in the previous EIR would substantially reduce one or more significant effects on the
environment, but the project proponents decline to adopt it.

17



Subsequent and Supplemental Review
PRC221166, CEQA Guidelinéxl 5162

A(c) Once a project has been approved, the lead agency's role in
project approval is completed, unless further discretionary approval
on that project is required. Information appearing after an approval
does not require reopening of that approval. If after the project is
approved, any of the conditions described in subdivision (a) occurs, a
subsequent EIR or negative declaration shall only be prepared by the
public agency which grants the next discretionary approval for the
project, if any.

Al 2 dzNIi F2dzy R GKIG NBYySglt 2F {11
WOKS8 LINRP2SOG¢ dzy RSNJ mpmMcH&OU
agency was simply implementing the approved project.

Al 3syoe0a 26y LINRP2SOG OSNEdz LINR
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Martis Camp Community Association v. County
of Placer(2020) 53 Cal.App.5th 569

A Dispute between residents of two neighborhoods in Northstar over
emergency access road.

A Martis residents were using it to access the resort, so Retreat
residents asked County to abandon public easement

ACounty did so, relying on
addendum to Martis EIR.

ATriaI court denied writ,
appellate court reversed.

ACounty used the wrong EIR!




NEGATIVE DECLARATIONS
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Save the Agoura Cornell Knoll v. Cty of
Agoura Hills(2020) 46 Cal.App.5th 665

ACity adopted an MND and approved a mieske development
project on undeveloped hillside that is covered with oak trees, 3
rare, threatened, or endangered plant species, and a prehistoric
archaeological site with Native American artifacts

ATriaI Court granted petition and overturned approval.

ACourt of Appeal agreed, ruling that the MND met be set aside for
iImproperly deferring mitigation for impacts to Tribal Cultural
Resources and Biological Resources.

21



Save the Agoura Cornell Knoll v. Cty of Agoura
Hills (2020) 46 Cal.App.5th 665

Court found that measures to avoid impacts to Tribal Cultural Resources
inadequate because they were not designed to ensure the avoidance of
prehistoric archaeological site CIAAN-1352.

A MND did not set forth any analysis of whether-CAN-1352 could be avoided, and,
a critical step to determining whether avoidance of the site was feasible, did not
define the boundaries of GAAN-1352.

A Substantial evidence in the Record supported a fair argument that avoidance of the
site was not feasible based on expert opinion in the Record.

A Court found that measure providing for a Phase Ill data recovery program
constituted improperly deferred mitigation.

A While the measure prowded for the future preparatlon of a technical _report that
ET Al OAAA A T EOECAOEIT I11TTEOI OET C AT A O
how the undefined monitoring and reporting plan would mitigate the potentially
OECI EEXZEAAT O AEEAAOO I1 OEA OEOAB8O AOI O

AOAI OAOET ¢ OEA AEAZEAAAU 1T £ OEAO bl A1 86
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Save the Agoura Cornell Knoll v. Cty of
Agoura Hills(2020) 46 Cal.App.5th 665

A Mitigation was inadequate to the extent premised on
outdated surveys.

A Mitigation requiring an ecologist to conduct surveys
listed species before grading improperly deferred
YAGAIFOA2Y A GUKSNB 41t .
infeasible for the City to perform these Surveys [rior | ——————
project approval so that the MND could provide an ==
accurate assessment of the sensitive plant populatlc
GKFO Y& 06S AYLI O SR®E

A Mitigation for restoration was inadequate where therf o 4
was substantial evidence that restoration would not
effectively mitigate impacts.
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Save the Agoura Cornell Knoll v. Cty of
Agoura Hills(2020) 46 Cal.App.5th 665

A MND improperly deferred formulation of mitigation by failir FF
to include specific performance criteria. Measure mandati &
a 2006foot minimum setback to avoid sensitive plants unleg |
at 2ARI YOS ¢ 2 dz R y2i 0S
AYLIE SYSYGSRE g1 AY RS dzl Gf &=
feasibility standards or way to evaluate efficacy olien
maintenance plan.

Aawst 20rGA2yé YAGATLGAZY 6B
could not survive transplant.

A Mitigation for replacement planting of oak trees inadequatg %
as (1) project would cause a loss of water to replacement s a
trees; and (2) no mitigation to address the loss of water. £ :

Inadequate because prior efforts at restoration had failed,

in-lieu fee program did not specify fees or number of trees

0S LI IFYGSR 2FFaAGSTe y2NI A
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Coalition for an Equitable Westlake/
Macarthur Park v. City of Los Angeles

(2020) 47 Cal.App'5368

Al Kt ot Sy3as G2 [/ A Gusepiojedt. LILINR O £ & 2
A Chronology of approvals:

A VTTM and MND approved. NOD filed March 2, 2017.
A Plaintiffs never filed administrative appeal or CEQA suit.

A Months later City issues other approvals for Project, finding that no
supplemental review needed.

A Plaintiffs appeal, City denies appeals on Jan 31. March 2, 2018, Plaintiffs fils
suit challenging MND.

A Plaintiffs argued that the NOD was not facially valid all arguments
were aimed at claims concerning authority of Department to
approva none of which were relevant to the validity of the NOD.

AHoldingr tt+HAYGATFa OFyy2i @32 65K
TF O 8 @FfAR bhb5 2 Nbshoprovedhd I i

A
Al T e A
LINE 2 S OU d¢



Environmental Impact
Reports
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Citizens for a Responsible Caltrans Decision v.
Dept. of Transportation
(2020) 46 Cal.App.5th 1103

EIR for 2 freeway ramps connectirg and SR 56 (North Coastal Corridor Project)
A EIR stated that, after circulation, Caltrans would file an NOD if it approved the Project.
A Before the public comment period, Caltrans approved the Project and fil@&dCdn

A The NOE stated that the Project was statutorily exempt per Streets and Highway®Code
103.

A Petition filed after the 3&lay statute of limitations expired; Trial Court dismissed Petition.

A Court held2103 exempted the Coastal Commission from certain CEQA provisions, but did not
exemptCaltrandrom preparing an EIR for the Project.

A If Legislature intended to provide Caltrans with a CEQA exemption, it could have done so.

A Assuming all facts plead were true, Court found a reasonable inference that Caltrans knew of its
position that the Project was exempt from CEQA, but, nevertheless, made misrepresentations
to the public that it would approve the Project only after circulating the EIR and filing an NOD.

. S0l dzaS t SUAGA2YSNI gl a dzyl g NB 2F [/ IfaGNFyaQ
tatements, Caltrans wagjuitably estoppedrom relying on the 3%lay statute of limitations.
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Citizens for a Responsible Caltrans Decision v.
Dept. of Transportation
(2020) 46 Cal.App.5th 1103

A Court held9103 exempted the Coastal Commission from certain CEQA provisions
but did not exempiCaltrandrom preparing an EIR for the Project.

A If Legislature intended to provide Caltrans with a CEQA exemption, it could
have done so.

A Assuming all facts plead were true, Court found a reasonable inference that
Caltrans knew of its position that the Project was exempt from CEQA, but,
nevertheless, made misrepresentations to the public that it would approve the
Project only after circulating the EIR and filing an NOD.

A 80rdzas tSGAGA2ZYSNI 64 dzybk 6t NB 2F /|
misleading statements, Caltrans weguitably estoppedrom relying on the 35
day statute of limitations

Nunt Cm:z Co'nd:f

b B
—— -
S
.

NORTH COAST CORRIDOR
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Citizens for Positive Growth & Preservation v.
City of Sacrament¢2020) 43 Cal.App.5th 609

Al KrttSyasng 02y iSyRSR GKIG GKS 9Lw
General Plan violated CEQA based on claims regarding its traffic and
Ff GSNYIFO0ABSAaQ FylLfeaaa

A court held that, pursuantto PREBH M N1 ppd 60O HUVE UKS DSY
level of service (LOS) could not constitute a significant environmental impact,
thus rendering the challenge moot.

A Specifically, it held that, because the challenge was broafiet CEQA
Guideline section 15064.3 was adopted (in December of 2018), rather
than any time after July 1, 202@vhen CEQA Guideline section 15064.3
states that local agencies must start using a Vehicle Miles Trabaksd
traffic mode| in CEQA documents, the challenger could not pursue claim:
NE3IF NRAYy3 (GKS 9LwQa FylFrteaia 27T |

ActkKS /2dNI dAIKSER GKS 9LwQa ay2 LINE.
/| Aue LINRPLISNI e& NBbZSSOUSR AU F2NJ ¥l AL,
objectives, resulted in greater impacts, and would not avoid any significant

impacts associated with the General Plan.

-9
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Golden Door Properties, LLC v.
County of San Diego
(2020) 50 Cal.App.5th 467

AAddressed validity of GHG offset credits to mitigate for GHG impacts

30



Climate Change State GHG Reduction Goals

AZOZOC Reduce GHG emissions to 1990 levels
A Global Warming Solutions Act of 2006 (AB32)
A 2008 CARB Scoping P@29% reduction)

AZOBO- 2015:
[40% below 1990 levels by 2030]

A Executive Order-B80-15

A 2016 SB 3240% below 1990 levels by
2030

A 2017: Revised Scoping Plan
A 2050¢ 80% below 1990 levels
A Executive Order-3-05 [80% below 1990 levels by 2050]
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Center for Biological Diversity v. California
Department of Fish & Wildlife
(2015) 62 Cal™204

JFEf SR Ayid2 l[dSairz2y aodaAiAySaa
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Golden Door Properties v County of San Diego
(2018) 27 Cal.App.5th 892 (Golden Door )

ACourt found efficiency metric (per capita) as a GHG threshold not
supported by substantial evidence.

AAfter courts invalidated BAU and efficiency metric, many agencies
0dzNJ/y SR (2 aySid I SNRPE (GKNBakKz2f R«
A How do you get to

net Zer07 California greenhouse gas auction results and settlement prices (Nov 2014 - Nov 2017)
million allowances dollars per metric ton
Offsets. 160 | $16
allowance price
140 /_/" 514
120 $12
100 allowances sold $10
80 $6
60 $6
40 $4
20 52
0 50

Auction # 1 2 3 4 5 6 7 2] 9 10 11 12 13

Nov Feb May Aug MNov Feb May Aug Nov Feb May Aug Nov
2014 2015 2015 2015 2015 2016 2016 2016 2016 2017 2017 2017 2017 'Ua

Source: | Energy Information Administration, based on California Air Resources Board data

Date
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Golden Door Properties, LLC v.
County of San Diego
(2020) 50 Cal.App.5th 467

A Undermined use of carbon
offset credits to mitigate GHG
Impacts.

ACourt did not find use of credits
per se invalid.

ADID 2FFasiia avdz
additional, quantifiable,
permanent verifiable, and
SYF2NDSI o6t Sdé
(Cal. Code Regs., tit. 1395802,
subd. (a).)

A So, what now?
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King & Gardiner Farms, LLC v. County of Kerl
(2020) 45 Cal.App.5th 814

A Kern County certified in EIR and approved
ordinance streamlining the permitting process
for new oil and gas wells. The Board of
Supervisors adopted a statement of overriding
O2YAARSNI A2Yy&asE FTAYRA
benefits outweighed its significant and
unavoidable environmental impacts.

ATrlaI Court held that EIR violated CEQA regardnm &y
impacts on rangelands and from paving as an a} | -
pollutants mitigation measure.

A Petitioners appealed, claiming violations of
CEQA.

35



King & Gardiner Farms, LLC v. County of Kern
(2020) 45 Cal.App.5th 814

A In the published portions of the decision it held:

Mitigation measures re: significant impacts to water supplies.
impermissibly deferred formulation of the measures or delayed the
F Oldzl £ AYLX SYSYUGldA2y T GKS 9Lw
mitigation measures was inadequate;

Finding that conversion of agricultural land would be mitigated to a
lessthan-significant level was not supported by substantial
evidence because, among other things, the mitigation measures
allowed for conservation easements, which do not constitute actual
mitigation;

County inappropriately applied a single threshold for determining
the significance of noise impacts.

36



King & Gardiner Farms, LLC v. County of Kern
(2020) 45 Cal.App.5th 814

Al OAET ATAA xi 61 A EAOA 35 Ei DAAO AU A/

A Mitigation provided that, to the extent feasible, applicants for permits must
increase/maximize reise of produced water. Court found that was only a
generalized goal with no performance standards. Were it to uphold the ‘
| AAOOOAh 1T AAA ACAT AEAO AT O A OOAOA (
AGOAT O EAAOEAI A85d

A Mitigation required that the 5 biggest oil industry users to develop/implement
a plan to reduce water use by 2020. Court held this measure lacked specific
performance standards, did not commit the County abide by the Plan, assigned
implementation to unidentified 3rd parties who might not agree or act in good

faith, and allowed permits to be issued (prior to 2020) and thitkout being
subject to the Plan.
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King & Gardiner Farms, LLC v. County of Kern
(2020) 45 Cal.App.5th 814

AhNRAYEFYOS 62dd R KFE@S {! AYLIOG o0& RS
aAlGAIFrGA2Y ALISOAFASR OUKFG aoABY GKS
formulation of a Groundwater Sustainability Agency [pursuant to the SGMA|], the
Applicant shall work with the County to integrate into [GSP] for the Tulare Lake
Kern Basin, best practices from the oil and gas industry to encourage-tisere

2F LINPRdJzOSR 61 0SNJ TNRY -dz46 bBFRI BE a2t
acrefeet per year. Court overturned because the GSP need only be adopted by
January 31, 20204 years after the Ordinance was approved. Further, the goal
was not an enforceable commitment.

Measures were of unknown effectiveness. Statements of Overriding

/| 2y AARSN) GA2Y Ydzad aom0 RSAONROGS (K!
currently feasible) and (2) identify and explain the uncertain
STFFSOUAOBSYySaa 2F GKz2asS YSI.
an EIR must alert the public and decisiaakers of the
significant problems a project would create and must discu
currently feasible mitigation.

A a
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King & Gardiner Farms, LLC v. County of Kern
(2020) 45 Cal.App.5th 814

AOrdinance would have significant impacts related conversion of
agricultural land. EIR found that mitigation would reduce the impact
to a less than significant level.

ACourt Invalidated measure authorizing the use of agricultural
conservation easements at a 1:1 ratio because the easements do not
create new agricultural land, thus the easements do not actually
offset impacts on agriculture.
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King & Gardiner Farms, LLC v. County of Kern
(2020) 45 Cal.App.5th 814

ACourt Invalidated measure allowing for the purchase of conservation
credits from an established agricultural mitigation bank, as there was
no evidence in the Record that such banks existed, no substantial
evidence that this would actually mitigate impacts.

ACourt found County failed to adequately respond to comments
suggesting it adopt require the clustering of wells so fewer acres of
agricultural lands were converted. The response did not address the
feasibility of requiring well clustering, thus failing to comply with
CEQA Guidelinempnyy 60602 6 KAOK NXFIj dzA NB

NBaLlR2yasS (2 02YYSyida NIYXAaAy3d aa
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King & Gardiner Farms, LLC v. County of Kern
(2020) 45 Cal.App.5th 814

ACounty used a guantitative threshold of 65 dBA DNL to assess
noise impacts.

ACourt held this threshold violated CEQA because it did not
measure the increase in noise levels over ambient levels.

Arzyysyta 2y GKS oLwz Fa 68tt |2
suggested using an increase of 5 dBA to determine whether the
Increase in noise above ambient levels constituted a significant
impact.

A County argued that it was entitled to substantial deference in
selecting the significance thresholds. Court agreed but held that the
/ 2dz3/ueQa dzaS 2F |y | 0az2tdziS y2A
ambient noise_impacts violated CEQA because it did not provide a |
GO2YLX SGS LIAOGdzNBE 2F (GKS y2Aa4aS€
implementation of the ordinance.
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Envtl. Council of Sacramento v. County of
Sacramentq2020) 45 Cal.App.5th 1020

A EIR for master planned community
(Cordova Hills) comprised of

residential and commercial uses \ B;

and including a university. — \]V'"*e:
A Petitioners claimed inadequate 1,

project description, inadequate g 3

environmental impact analysis, an

failure to adopt feasible mitigation

" Creekside
Village

measures.

A At basec lawsuit claimed universit
would not actually be built, and
thus EIR deficient for failure to
evaluate Project without one.
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Envtl. Council of Sacramento v. County of
Sacramentq2020) 45 Cal.App.5th 1020

A Project consists of special planning areas (SPASs). In describing the
proposed university SPA, the EIR stated that a specific university had
not been identified for the site, but included detailed concept plans.

AOriginaI development application identified University of Sacramento
as tenant, but they withdrew from the Project.

A Under DA, if no university built within 30 years, the land transfers to
the County. Within 3§ear timeframe the property owner cannot
change the land use for the university site, and escrow account

required with $6 million set aside.
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Envtl. Council of Sacramento v. County of
Sacramentq2020) 45 Cal.App.5th 1020

ACiting the 198& aurel Heightslecision the court reiterated that
LIN2P 2SO0 RSAONALIIAZY AY 9Lw aGaK?
future action, if there is credible and substantial evidence that:
(1)1t is a reasonably foreseeable consequence of the project, and
(2) the future action will likely change the scope/nature of the project
and its environmental effects.

ACourt noted provisions in DA discussed above, multiple incentives to
encourage a university tenant (including $87 million in commitments),
as well as record evidence showing numerous statements by
educational figures and public officials about the need for the

dzy A OSNEAGE YR (GKS [|ERBEI@ iequised (0 S
to address speculative claim that university would not be built.
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Envtl. Council of Sacramento v. County of
Sacramentq2020) 45 Cal.App.5th 1020

Air Quality, Climate Change, and Traffleetitioners argued that the EIR
misrepresented oxides of nitrogen (NOXx) and reactive organic gas (ROG) emissions
(criterial pollutants), climate change, and traffic impacts, because the EIR did not
evaluate these impacts under the scenario of no university being built.

A EIR concluded impacts associated with NOx and ROG would be significant and
unavoidable, even with reducing emissions by 35%. Mitigation Measwz AQ
provides that the Cordova Hills SPA shall not increase ozone precursor emissions
beyond the 35% reduction unless there is an approved change to the
Management Plan. Thus, if the university is not built, the changes to the SPA
cannot increase NOx or ROG absent approval.

A Similarly, Mitigation Measure CCprovides that any future Project changes will
not increase greenhouse gas emissions above 5.80 metric ton per capital amount

A Asto traffic, evidence demonstrated tttaD 2 y 0 NI} NB {2 1LI&flich G A 2
g2dzt R y20 0S daoe2NBES OFasS aoSylINwh2éE &
likely decrease.
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Envtl. Council of Sacramento v. County of
Sacramentq2020) 45 Cal.App.5th 1020

A Finally, petitioners argued that the County was presented with a
project phasing mitigation measure and did not adopt it.

A Petitioners presented no evidence that phasing mitigation measure
was in fact feasible, and therefore forfeited the argument.

46



Holden v. City of San Diedd@019) 43
Cal.App.5 404

Alkrttsyas G2 /Adeoa TAYRAYI GKE
from CEQA as infill development under Guidelines 15332 (Class 32).
Project consisted of demolition of 2 SFH and construction of 7
detached condominium units on 0.5%cre site with steep slopes.

ACIass 32 requires that the Project be consistent with the General Plan

AGP Policy LAQ.4 required project to meet community plan density
requirement of 3644 du/ac (1623 unlts for prolect S|te)
= :,'l_',;:_'- ,';;—‘\..g f

“V . ,
R e

A Petitioners argued project wasat . =
inconsistent because it did not ¥ e &
meet the density requirementsise s

and thus Class 32 should not
apply.




Holden v. City of San Diedd@019) 43
Cal.App.5 404

Alrte 1 2dyOit T2dy R GKFG aoiBKS t NR2
detached dwelling units and hillside stilt structure construction is a suitable
balance of providing an urban infill on environmentally sensitive steep hillsides
YR GKS NBUOUSYUA2Y YR NBISYSNIOGAZ2Y
A Deference on GP Consistency:
AMNReSO0l0 ySSR y2i aNAIAREfE 02y T2NY
isd O2 Y LJ { xhe ébbjectived, pokcies, general land uses, and
LINE AN} Ya & O e
Al 2dNTia 3A6S aanBri RSTSNByOS G2 L
A& 26y IASWINI 2 gIFINBIWANGS 2yt & AT ay
KIS NBFOKSR (UKS alFYS O2yOf dzaAzyd
AHeld/ AieQa SEGSYaA®S TAYRAYIA RSY2yal
conflicting provisions of the General Plan, Community Plan, and steep hillside
development guidelines and its findings were supported by substantial
SOARSYOS® CKdza>X / AGeéeQa LI AOFUAZ2Y
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Holden v. City of San Diedd@019) 43
Cal.App.5 404

A Court also rejected Petitioners arguments that: (1) Community Plan could
not vary from, or modify, the density designations and recommendations
in the General Plan; and (2) that the Project required a General Plan
Amendment in order to develop with a lesser density than that
recommended in General Plan.

Assyarie aNBO2YYSYRWEHADWA D 4 R Y dzbd &
YFYRFGSEa aSGidAy3a F2NIOK NAIAR RS

A Finally, the Court held that Petitioner waived his arguments concerning

0KS / AGeQa O2YLX Al yOS gAGK D2 3JSNJ

additional findings where a city/county reduces residential density on a

LI NOSf0oxX 060SOFdzaS KS NXrAaSR GKS |1

ONAST YR ¢6A0K2dzl lyeée &adzmaidl yaarge
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Procedural/Other
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Golden Door Properties, LLC v. Superior Court ¢
San Diego Countf4t District 2020)
(Golden Door lll)

A During CEQA review, are agencies legally required to keep document
that will constitute the administrative record of proceedings if
litigation is filed?

AScope of administrative record
A Public Resources Code section 21167.6(e)
Alyeidkiay3a GKIG ad2d0OKSaé (KS L

A Implications in discovery?
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Evans Hotels LLC v. Unite Here Local 30

A Evans Hotels alleges that when it refused to enter into agreements to
use only union contractors, the unions filed CEQA lawsuits.

AEvans Hotels is pursuing a lawsuit in U.S. District Court alleging, in
part, violation of RICO statutes with regard to the CEQA lawsuits.

AThey claim that unions challenged projects for negative effects on
the environment, but, in private, offered to drop their challenge if
developers agreed to hire only unionized construction workers.

AA similar lawsuit is underway irhe Icon at Panorama, LLC v.
Southwest Regional Council of Carpenters, LIUNA Local 300, et al
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Pending Supreme Court Review
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County of Butte v. Dept. of Water
Resources

A DWR applied to the Federal Energy Regulatory Commission (FERC) to exten
its federal license under the Federal Power Act (FPA) to operate the Oroville
Dam as a hydroelectric dam. DWR prepared a programmatic EIR, Plaintiffs
challenged it.

A Third Appellate District heldFPA occupies the field of licensing a
hydroelectric dam and bars review in state courts of matters subject to review
by FERC (one exceptidn(l 1 SQ&a a0 NAOUGUSNI g G§SNJ |jc

Petition for review:

(1) To what extent does the FPA preempt application of CEQA when the
state is acting on its own behalf and exercising its discretion in deciding to
pursue licensing for a hydroelectric dam project?

(2) Does the FPA preempt state court challenges to an EIR prepared in
order to comply with the federal water quality certification under the CWA?
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2020 Legislation / Regulatory
Updates

N



Senate Bill 288 (Wiener)

AAmends Public Resources Co821080.20 which exempts bicycle
transportation plans for urbanized areas (restriping, bicycle parking
and storage, intersection signal timing, signag#)e bill extends the
statutory exemption for nine (9) years, until Janu&n2030.

A Repeals previous requirements for lead agencies to prepare a traffic
and safety impact assessment and mitigate traffic impacts and bicycle
and pedestrian safety impacts.

AAdds Public Resources Co921080.25, with nine (9) new statutory
exemptions, as well as an extensive list of definitions and conditions
G2 I €SIR I3SydeQa dzaS 2F GKS S
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Senate Bill 288 (Wiener)

New Statutory Exemption:

(1)
(2)
(3)

(4)
(5)
(6)
(7)
(8)

pedestrian and bicycle facilities projects (including, but not limited to,
bicycle parking, bicycle sharing facilities, and bikeways, as defined);

projects to improve customer information and wayfinding for transit riders,
bicyclists, or pedestrians;

transit prioritization projects (including, but not limited to, signal
coordination and timing and phasing modifications, ramp meters, and
dedicated transit and very high occupancy vehicle lanes);

projects to designate pealkours or fulltime busonly lanes on highways
with existing or neaterm planned public transit service;

projects to institute or increase new bus rapid transit, bus or tgit
service on existing public or highway riglofsway;

transit agency projects to construct or maintain infrastructure to charge or
refuel zereemission transit buses, as specified,;

maintenance, repair, relocation, replacement, or removal of any utility
infrastructure associated with the exempt projects;

projects that are solely combinations of components of the exempt
projects; and

city or county projects to reduce minimum parking requirements.
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Senate Bill 288

A { SOGA2Y H My nsbhmset OraJanS8aE1S 2023iTheZexedmptions are subject
to numerous conditiongwith the exception of city and county projects to reduce
minimum parking requirements):

A public agency must be the lead agency and be carrying out its own project;

A the project must be in an urbanized area;

A the project must be located on or within an existing public Hghitvay;

A the project must not add physical infrastructure increasing new automobile capacity
(with minor exceptions) or add auxiliary lanes;

A and the project must not require demolition of affordable housing units.

A Projects exceeding $100 milliamust be incorporated in a regional transportation plan,
sustainable communities strategy, general plan, or other plan that has undergone
programmatielevel CEQA review within 10 years of project approval and subject to
additional requirements related to mitigation, hearings, and additional analysis.

A Labor Requirementsif using the new exemptions (except for minimum parking
requirements reduction), the lead agency must certify that the project will be completed
by a skilled and trained workforce or work must be under a project labor agreement.

NOE filing is mandatory.
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SB 743 (2013) Implementation

ASB 743 (adopted 2018)rected the Office of Planning and Research
to adopt new gwdellnes, for assessing transportation impacts in a
YFYYSNI GKIF G Aa 02)/a)\au8yu g AlK
that no longer focuses on traffic congestion.

A2018c New CEQA Guideling 15064v@sadopted, specifying vehicle
YAfSa 0N @St SR o0+ac¢(0 a aiKS Y2
0N YVALRZNIFOGAZ2Y AYLI O04a d¢

AOnJuIy 1, 2020provisions ofection 15064.3 became mandatory ]
b2¢ Ittt /9v! fSIR I 3SYOASa Ydzli
Impacts using VMT.

Aalye 27 /HEAT2NYAIQa tFNESAaG OA
(San Jose, San Francisco, Los Angeles, Oakland, Pasadena). Many
jurisdictions will continue to require LOS analysisot for CEQA
purposes, but because their general plans or other policies require
LOS analysis.

tio
S
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Executive Order NF9-20
(Zero Emission Vehicles)

hy {SLWSYO0OSNIHOZ HAHNE AY (GKS YARS
record for wildfireg Governor Newsom signed Executive Ordefd20.

A 100 percentof in-state sales ohew passenger cars and trucksll be
zero-emission by2035

A 100 percent oimedium- and heavyduty vehiclesin the State be zero
emission by2045for all operationsvhere feasibleand by 2035 for
drayage trucks.

A 100 percent zereemissionoff-road vehicles and equipmenrty 2035
where feasible

A Directs the Air Resources Board to develop regulations to increase zero
emissions vehicles in order meet the three targets. Requires multiple
aulasS F3ISYOASa u2EmBdohsVeHicle M&kstdS t 2 L
5S@St2LIYSYyd {GN)YGS3eé¢ o6& W ydz NB
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Executive Order NF9-20
(Zero Emission Vehicles)

AtN2OARSE GKEG adGl a8 s2dt R 62N
FNF QGdzNAY 3 LISNN¥AUGA 0@ HANHNDPE

AThe EO also requires state agencies, in consultation with other state,
local and federal agencies, to:

AGSELISRAGS NBIdA F (2NE LINPOSAAS4
and downstream oil production facilities, while supporting

community participation, labor standards, and protection of public
KSFf 0KEZ alFF¥Sde yR GKS SYGOANRYY

ALINPGARS aNBO2YYSYRIGAZ2YE YR FC
the re,sgonsible closurevand remediation of former oil extraction
aAlSa¢cd¢T |yR

ARSGSt 21104 8BRSKESt GK I yR al TSG 2
communities during the closures of oil extraction activities.
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COVIBL19 Executive Orders
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Executive OrdersN4-20 & 8320

AU LINRE HHE HAuAY No5E-FSudniendeiSonme BUR S N
not allt of the public filing, posting, notice, and public access
requirements contained in CEQA and the CEQA Guidelines.

ASeptember 23, 202EO N80-20extendedthe CEQA provisions of EO
N-54-20 until suchtime asEQO80H 1 Ada AGY2RAFTASR
dzy At OKS {GFGS 2F 9YSNHEHSyOeé Aa

AEO N54-20Qguspension of timeframe for Tribal consultation under
AB 52 has lapsed, and EE€B0i20did notextend it.

A Note: Emergency Rule 9 of the California Rules of Court, which tolled
CEQA statutes of limitations through August 3, 2020 has now expired
and has not been extended or otherwise modified.
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Questions?




Thank You

Arielle Harris, Shareholder Sarah Owsowitz, Of Counsel
Miller Starr Regalia Best Ohlschlager & Krieger LLP
arielle.harris@msrlegal.com sarah.owsowitz@bbklaw.com

Kathryn Oehlschlager, Partner
Downey Brand LLP
koehlschlager@downeybrand.com 65



