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officers seeking to recover losses that bank
suffered as result of defendants' alleged negligent
conduct, certification of question to Georgia
Supreme Court was warranted, as to whether
bank director or officer violated standard of care
when he acted in good faith but failed to act
with “ordinary diligence,” since question was
determinative of case and no clear controlling
precedent from Supreme Court of Georgia
existed. West's Ga.Code Ann. §§ 7–1–490(a),
15–2–9, 51–1–2.

741 F.3d 1342
United States Court of Appeals,
Eleventh Circuit.
FEDERAL DEPOSIT INSURANCE
CORPORATION, as receiver for Integrity Bank
of Alpharetta, Georgia, Plaintiff–Appellant,
v.
Steven M. SKOW, Alan K. Arnold,
et al., Defendants–Appellees.
No. 12–15878.

|

Cases that cite this headnote

Dec. 23, 2013.

Synopsis
Background: Federal Deposit Insurance Corporation
(FDIC), as receiver for failed bank, commenced civil
action against former bank directors and corporate officers,
seeking to recover losses that bank suffered as result of
defendants' alleged negligent conduct. Defendants asserted
various affirmative defenses. The United States District Court
for the Northern District of Georgia, Steve C. Jones, J., 2012
WL 8503168, granted, in part, defendants' motions to dismiss
and denied FDIC's motion for partial summary judgment to
strike defendants' affirmative defenses, but certified issues for
interlocutory appeal, 2012 WL 8503178. FDIC appealed.

[2]

In civil action brought Federal Deposit Insurance
Corporation (FDIC), as receiver for failed bank,
against former bank directors and corporate
officers seeking to recover losses that bank
suffered as result of defendants' alleged negligent
conduct, certification of question to Georgia
Supreme Court was warranted, as to whether
applying Georgia's business judgment rule,
could bank officer or director defendants be held
individually liable if they, in fact as alleged,
were shown to have been ordinarily negligent
or to have breached fiduciary duty, based on
ordinary negligence in performing professional
duties. West's Ga.Code Ann. § 15–2–9.

Holdings: The Court of Appeals held that:
[1] certification of questions to Georgia Supreme Court was
warranted and
[2] federal court could not apply “no duty” rule to bar
affirmative defenses asserted against FDIC, as receiver for
failed bank, when it was advancing claims.

Federal Courts
Particular questions

Cases that cite this headnote
[3]

Federal Courts
State Courts and Their Decisions in General
When resolving issues of state law on which the
state's highest court has not spoken, a federal
court must give proper regard to relevant rulings
of other courts of the State.

Affirmed in part; questions certified.

Cases that cite this headnote
West Headnotes (9)
[4]
[1]

Federal Courts
Particular questions
In civil action brought Federal Deposit Insurance
Corporation (FDIC), as receiver for failed bank,
against former bank directors and corporate

Negligence
Ordinary care
Under Georgia law, failure to exercise ordinary
diligence constitutes ordinary negligence.
Cases that cite this headnote
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Federal common law
[5]

Federal Courts
Withholding Decision; Certifying
Questions
Substantial doubt about a question of state law
upon which a particular case turns should be
resolved by certifying the question to the state
supreme court.

A federal court may create federal common law
only in the few and restricted cases in which there
exists a significant conflict between some federal
policy or interest and the use of state law.
Cases that cite this headnote

Cases that cite this headnote
Attorneys and Law Firms
[6]

Federal Courts
Withholding Decision; Certifying
Questions
Pursuant to Georgia statute, an unresolved
question of state law may be certified to the
Supreme Court of Georgia if the question is
determinative of the case and no clear controlling
precedent from the Supreme Court of Georgia
exists. West's Ga.Code Ann. § 15–2–9.
Cases that cite this headnote

[7]

Banks and Banking
Powers, functions and dealings in general
Federal court could not apply “no duty” rule
to bar affirmative defenses asserted against
FDIC, as receiver for failed bank, when it was
advancing claims, since there was no established
and long-standing federal common law rule to
exempt FDIC from defenses under state law, and
federal common law was basically complete and
closed.
1 Cases that cite this headnote

[8]

Federal Courts
Banks and banking
Matters not addressed by FIRREA are governed
generally by state law; however, one exception
is where a previously established and longstanding rule of federal common law predated
FIRREA's enactment. Federal Deposit Insurance
Act, 12 U.S.C.A. § 1811 et seq.
Cases that cite this headnote

[9]

Federal Courts

*1343 Minodora D. Vancea, J. Scott Watson, Federal
Deposit Insurance Corporation, Arlington, VA, Dustin R.
Bagwell, Kyle M. Keegan, Christopher D. Kiesel, Keegan,
Denicola, Kiesel, Bagwell, Juban & Lowe LLC, Baton
Rouge, LA, Christopher Dean Balch, The Balch Law Group,
PC, Jeanne Simkins Hollis, Simkins Hollis Law Group,
Atlanta, GA, for Plaintiff–Appellant.
*1344 Robert Riles Ambler, Jr., Jennifer Saffold Collins,
James E. Connelly, John Gregory Perry, Stanley Harold
Pollock, Haskell Slaughter Young & Rediker, LLC, Womble
Carlyle Sandridge & Rice, LLP, Jeffrey Ronald Baxter,
James B. Manley, Jr., McKenna Long & Aldridge, LLP,
Ellen Claire Carothers, Tracy Klingler, David L. Balser,
Merritt Ellen McAlister, King & Spalding, LLP, Atlanta,
GA, Frank M. Young, III, Timothy Dylan Reeves, I Kirk
Debardeleben Smith, Haskell Slaughter Young & Rediker,
LLC, Birmingham, AL, Jeffrey S. Bucholtz, King &
Spalding, LLP, Washington, DC, for Defendants–Appellees.
Appeal from the United States District Court for the Northern
District of Georgia.
Before MARCUS and EDMONDSON, Circuit Judges, and
VINSON, * District Judge.
PER CURIAM:
CERTIFICATION FROM THE UNITED STATES
COURT OF APPEALS FOR THE ELEVENTH
CIRCUIT TO THE SUPREME COURT OF
GEORGIA, PURSUANT TO O.C.G.A. § 15–2–9. TO
THE SUPREME COURT OF GEORGIA AND ITS
HONORABLE JUSTICES:
This interlocutory appeal arises from a civil action filed
by the Federal Deposit Insurance Corporation (“FDIC”), as
receiver for Integrity Bank (“Bank”), against former Bank
directors and corporate officers (“Defendants”). The FDIC
seeks to recover losses that the Bank suffered as a result of
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Defendants' alleged negligent conduct. Because this appeal
presents a determinative issue of state law that has not yet
been addressed definitively by Georgia's highest court, we
certify questions to the Georgia Supreme Court. For the issue
presented of federal law, we affirm the district court's denial
of the FDIC's motion for partial summary judgment to strike
Defendants' affirmative defenses.

I. Background
As members of the Bank's Director Loan Committee,
Defendants were responsible for overseeing and maintaining
the Bank's credit function, which included approving loans
in excess of $500,000. The FDIC alleges that Defendants
were negligent in pursuing an unsustainable growth strategy,
engaging in high risk lending practices, and in approving
loans which resulted in losses exceeding $70 million. The
Bank ultimately closed in 2008, and the FDIC was appointed
as the Bank's receiver.
Acting as the Bank's receiver, 1 the FDIC filed this civil
action against Defendants, asserting—among other things—
claims for ordinary negligence and for breach of fiduciary
duty based on ordinary negligence. 2 In response to the
action, Defendants asserted various affirmative defenses,
including (1) the FDIC's failure to mitigate damages, (2)
reliance, and (3) estoppel. 3
*1345 In the light of Georgia's business judgment rule,
Defendants also filed motions to dismiss the FDIC's
complaint. Defendants argued that the FDIC's allegations
failed to rebut sufficiently the presumption of good faith,
enjoyed by Defendants under the business judgment rule.
The district court concluded that the FDIC's claims for
ordinary negligence and for breach of fiduciary duty based
on ordinary negligence were, as a matter of law, precluded
by Georgia's business judgment rule; so, the court granted, in
part, Defendants' motions to dismiss. 4
The district court denied the FDIC's motion for
reconsideration of the court's dismissal. The court wrote that
a cause of action for ordinary negligence against an officer or
director technically existed: based on the standard of care set
forth in O.C.G.A. § 7–1–490; but the district court went on
to say that application of the business judgment rule rendered
such ordinary negligence claims unviable.
The district court also denied the FDIC's motion for partial
summary judgment to strike Defendants' affirmative defenses

as they applied to the FDIC's post-receivership conduct in its
role as receiver. 5 In doing so, the district court rejected the
FDIC's argument that Defendants' affirmative defenses were
barred as a matter of law by a federal common law “no duty”
rule.
The district court certified both issues for interlocutory
appeal, pursuant to 28 U.S.C. § 1292(b).

II. Discussion
A. Georgia's Business Judgment Rule
[1] [2] On appeal, the FDIC first challenges the district
court's dismissal of the FDIC's claims for ordinary negligence
and for breach of fiduciary duty based on ordinary negligence.
In concluding, as a matter of state law, that ordinary
negligence claims are not viable against bank directors and
officers because of Georgia's business judgment rule, the
district court relied heavily on language from two Georgia
Court of Appeals opinions. In Flexible Products Co. v. Ervast,
the state appellate court said, in dicta, that Georgia's business
judgment rule “forecloses liability in officers and directors for
ordinary negligence in discharging their duties.” 284 Ga.App.
178, 643 S.E.2d 560, 564 (2007).
Two years later, the state appellate court again wrote about
whether corporate officers and directors may be held liable
for claims of ordinary negligence. See Brock Built, LLC
v. Blake, 300 Ga.App. 816, 686 S.E.2d 425 (2009). There,
the court explained that Georgia's “business judgment rule
affords an officer the presumption that he or she acted in
good faith, and absolves the officer of personal liability unless
it is established that he or she engaged in fraud, bad faith
or an abuse of discretion.” Brock Built, 686 S.E.2d at 430.
“Allegations amounting to mere negligence, carelessness, or
‘lackadaisical performance’ are insufficient as a matter of
law.” Id. The Brock Built court then concluded that, because
the plaintiff had alleged merely “negligent or careless *1346
performance” and had not alleged sufficiently fraud, bad
faith, or abuse of discretion, the plaintiff failed to state a claim
for breach of fiduciary duty. Id. at 431.
[3] When resolving issues of state law on which the state's
highest court has not spoken, we must give “ ‘proper regard’
to relevant rulings of other courts of the State.” Comm'r v.
Estate of Bosch, 387 U.S. 456, 87 S.Ct. 1776, 1782–83, 18
L.Ed.2d 886 (1967). We have done so. But in attempting to
ascertain the law of Georgia on director liability, it appears to
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us that the state appellate court opinions in Flexible Products
and Brock Built might contradict the plain language of the
pertinent Georgia statute.
Georgia's banking code provides that “[d]irectors and officers
of a bank ... shall discharge the duties of their respective
positions in good faith and with that diligence, care, and skill
which ordinarily prudent men would exercise under similar
circumstances in like positions.” O.C.G.A. § 7–1–490(a)
(emphasis added). “A director or officer who so performs his
duties shall have no liability by reason of being or having been
a director or officer of the bank....” Id.
[4] We accept that the plain statutory language can easily
mean that, for a bank director or officer to avoid liability, he
must perform his duties both in good faith and with “ordinary
diligence.” See O.C.G.A. § 51–1–2 (“ordinary diligence is
that degree of care which is exercised by ordinarily prudent
persons under the same or similar circumstances.”). Under
Georgia law, failure to exercise ordinary diligence constitutes
“ordinary negligence.” Id. Based on our reading of the
pertinent statutory language, it appears to us that a bank
director or officer who acts in good faith might still be subject
to a claim for ordinary negligence if he failed to act with
ordinary diligence. 6
In the light of the plausible conflict between the plain
language of O.C.G.A. § 7–1–490 and the state intermediate
appellate courts' discussions of Georgia's business judgment
rule in Flexible Products and Brock Built, we conclude that
the question of whether bank directors and officers may be
subject to claims for ordinary negligence is debatable under

good faith but fails to act with “ordinary diligence,” as that
term is defined in O.C.G.A. § 51–1–2?
(2) In a case like this one, applying Georgia's
business judgment rule, can the bank officer or director
defendants be held individually liable if they, in fact as
alleged, are shown to have been ordinarily negligent or
to have breached a fiduciary duty, based on ordinary
negligence in performing professional duties?
In certifying these questions, we do not intend to restrict the
issues considered by the state court or to limit the state court's
discretion in choosing how to frame or to answer these issues
in the light of the facts of this case. See Miller v. Scottsdale
Ins. Co., 410 F.3d 678, 682 (11th Cir.2005). We ask broadly
for the state court's help in getting the state law right in this
case. To assist the state court's consideration of the questions,
the entire record in this case and the briefs of the parties are
transmitted along with this certification.

B. Affirmative Defenses
[7] The FDIC challenges the district court's denial of its
motion for partial summary judgment to strike Defendants'
affirmative defenses. 9 The FDIC argues that, under wellestablished federal common law, the FDIC owes no duty to
bank directors or officers. Under this “no duty” rule, the FDIC
contends that Defendants' asserted affirmative defenses are
unavailable, as a matter of law.

[8] That FIRREA is silent on this issue is undisputed.
Matters not addressed by FIRREA are governed generally by
state law. See O'Melveny & Myers v. FDIC, 512 U.S. 79,
114 S.Ct. 2048, 2054, 129 L.Ed.2d 67 (1994). One exception,
Georgia law. 7
however, is where a “previously established and longstanding” rule of federal common law predated FIRREA's
[5]
[6] We believe that “[s]ubstantial doubt about a enactment. See Motorcity of Jacksonville, Ltd. v. Se. Bank,
question of state law upon which a particular case turns
N.A., 120 F.3d 1140, 1143–44 (11th Cir.1997) (en banc). This
should be resolved by certifying the question to the state
exception is what the FDIC advances here.
supreme court.” Jones v. Dillard's, Inc., 331 F.3d 1259, 1268
(11th Cir.2003). Pursuant to O.C.G.A. § 15–2–9, we may
In support of its argument for the exception, the FDIC
certify an unresolved question of state law to the Supreme
cites several cases—including three circuit court decisions—
Court of Georgia if the question is determinative of the case
decided before Congress enacted FIRREA *1348 in 1989
and no clear controlling precedent from the Supreme Court
that apply a “no duty” rule. No Supreme Court decisions are
of Georgia exists. Because we are now faced with such a
cited on point. And we stress that the FDIC cites no decisions
situation, *1347 we certify the following questions to the
from this Circuit (or the old Fifth Circuit). Furthermore, even
Supreme Court of Georgia: 8

(1) Does a bank director or officer violate the standard of
care established by O.C.G.A. § 7–1–490 when he acts in

if we accept the cited decisions as evidencing the existence
of some common law “no duty” rule pre-dating FIRREA, the
rule these decisions establish is materially different from the
rule asserted by the FDIC in this appeal.
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The circuit decisions relied upon by the FDIC stand at most
for the proposition that a bank's officers and directors cannot
assert tort claims against the FDIC because the FDIC owes
them no duty. See, e.g. Harmsen v. Smith, 586 F.2d 156,
157–58 (9th Cir.1978) (affirming the dismissal of negligence
claims filed by bank directors against the Comptroller of the
Currency because “the federal scheme of bank regulation
creates no duty from the Comptroller to shareholders and
directors of national banks”); First State Bank v. United
States, 599 F.2d 558 (3d Cir.1979) (concluding that a bank
failed to state a claim for negligence against the FDIC
because the FDIC owed no duty to the bank); North Dakota
v. Merchants Nat'l Bank & Trust Co., 634 F.2d 368, 379
n. 20 (8th Cir.1980) (noting that the National Banking Act
“does not impose on the Comptroller an actionable duty to an
examined bank or its stockholders for damages arising from
negligent performance of the statutory obligation.”).
The FDIC cites to only four district court cases (decided
just the year before FIRREA's enactment) which address
whether a party being sued by the FDIC may assert
against the FDIC affirmative defenses—based on the FDIC's
own conduct—that reduce the FDIC's ability to recover
10

damages.
Although these district court decisions might
lend some support to the FDIC's abstract legal argument
that “no duty” should exist, 11 this sprinkle of then-recent
decisions completely fails to demonstrate the real existence
of the indispensable “established and long-standing” federal
common law rule: one exempting the FDIC from defenses
under state law. See Motorcity of Jacksonville, 120 F.3d at
1143–44.
We disagree with the FDIC's characterization of these district
court cases as merely “refining” the long-standing common
law “no duty” rule, if “refining” is to be understood as

doing something unimportant. An important difference exists
between following precedent and extending precedent. In
asking this Court to apply a “no duty” rule—which bars tort
actions brought by a bank's directors and officers against the
FDIC—to bar affirmative defenses asserted against the FDIC
when it is the one advancing claims, the FDIC is asking us
to extend a purported federal common law rule to a new
and significantly different context. In other words, the FDIC
is asking this Court to act like a common law court and to
create federal common law to fit this kind of case. *1349
We cannot do it now because we are restrained by Supreme
Court precedent.
[9] Federal common law is basically complete and closed.
The Supreme Court has made clear that we may create federal
common law only in the “few and restricted” cases in which
there exists “a significant conflict between some federal
policy or interest and the use of state law.” See O'Melveny
& Myers, 114 S.Ct. at 2055. Nothing evidences—and the
FDIC does not actually assert—that this case presents such a
situation. 12
Because the FDIC has failed to demonstrate the existence of
an established and long-standing common law rule barring
Defendants' affirmative defenses, and because we must
decline to create a barring rule, the FDIC is unentitled to
partial summary judgment. We affirm the district court's
ruling.
AFFIRMED IN PART; QUESTIONS CERTIFIED.

Parallel Citations
24 Fla. L. Weekly Fed. C 885

Footnotes

*
1
2
3
4
5

Honorable C. Roger Vinson, United States District Judge for the Northern District of Florida, sitting by designation.
Pursuant to the Financial Institutions Reform, Recovery, and Enforcement Act (“FIRREA”), the FDIC succeeded to all rights, titles,
powers and privileges of the Bank, including claims against the Bank's former directors and officers for negligence and breach of
fiduciary duties. See 12 U.S.C. § 1821(d)(2)(A)(i).
The FDIC also asserted claims for gross negligence and for breach of fiduciary duty based on gross negligence. These claims remain
pending in the district court.
Defendants' other affirmative defenses are not before us in this interlocutory appeal.
The district court denied Defendants' motions to dismiss the FDIC's claims for gross negligence and for breach of fiduciary duty
based on gross negligence.
The district court had earlier granted the FDIC's motion to strike Defendants' affirmative defenses based on the FDIC's prereceivership conduct performed in its regulatory capacity. This decision is no part of this appeal.
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6

7

8

9

10
11

12

Although not dispositive of this case, we addressed a similar issue in FDIC v. Stahl, 89 F.3d 1510 (11th Cir.1996). There we examined
Florida statutory language similar to the language in O.C.G.A. § 7–1–490(a): language that talked about the standard for director
liability. We concluded that Florida's court-made business judgment rule did not raise the statutory standard of care to a gross
negligence standard because the business judgment rule protected a director only if the director acted with ordinary care under the
statute. See Stahl, 89 F.3d at 1517–18.
That this question of Georgia law is debatable is further evidenced by the fact that Georgia's judges may possibly have interpreted
inconsistently Georgia's standard for director liability. See Rosenfeld v. Rosenfeld, 286 Ga.App. 61, 648 S.E.2d 399, 406 (2007)
(physical precedent only) (distinguishing—but not with a direct explanation—Flexible Products and concluding that, to avoid
liability, a corporate officer “must act in good faith ... and with due care....”).
We acknowledge that the Northern District of Georgia has certified recently a similar question to the Supreme Court of Georgia. See
FDIC v. Loudermilk, et al., No. 1:12–CV–4156–TWT, –––F.Supp.2d ––––, 2013 WL 6178463 (N.D.Ga. Nov. 25, 2013). We certify
in this case, anyway. Georgia's Supreme Court can decide how similar the cases are under Georgia law, assuming the questions in
both cases (given the inherent possibility of settlements, stays, and so on) actually reach a decision before that state high court.
Although Defendants assert separate affirmative defenses for failure to mitigate, reliance, and estoppel, the district court analyzed
these defenses together because all three defenses rely on the theory that the FDIC's recovery in this case should be reduced based
on the FDIC's own conduct. On appeal, both parties combine these three defenses together and argue under a single analysis of the
“no duty” rule. We accept that, although these defenses constitute three separate affirmative defenses, at this stage of the proceedings
the “no duty” issue might—depending on our decision—bar all three. Thus, our analysis of the “no duty” rule applies to each of
the defenses.
Because the district court limited expressly its ruling on FDIC's motion for summary judgment to the “no duty” issue, our review
is also limited to the “no duty” legal issue. Thus, although we conclude that Defendants are not barred by the “no duty” rule from
raising these three affirmative defenses, Defendants bear the burden of otherwise establishing each defense in the district court.
See FSLIC v. Roy, No. JFM–87–1227, 1988 WL 96570, 1988 U.S. Dist. LEXIS 6840 (D.Md.1988); FDIC v. Renda, 692 F.Supp.
128 (D.Kan.1988); FDIC v. Carlson, 698 F.Supp. 178 (D.Minn.1988); FSLIC v. Burdette, 718 F.Supp. 649 (E.D.Tenn.1989).
In applying a “no duty” rule to bar affirmative defenses raised against the FDIC, these district court opinions have stretched the
reasoning that has traditionally been used to support decisions barring claims against the FDIC and have applied that reasoning to a
different circumstance. We must remember a vital point of jurisprudence: “[t]here is ... an important difference between the holding
in a case and the reasoning that supports that holding.” See Crawford–El v. Britton, 523 U.S. 574, 118 S.Ct. 1584, 1590, 140 L.Ed.2d
759 (1998).
By the way, the distinction that strikes us between applying a “no duty” rule to bar tort claims brought against the FDIC and applying
a “no duty” rule to bar affirmative defenses raised by defendants sued by the FDIC is not a mere technical one or one of pre- or
post-O'Melveny timing only. For instance, a legitimate question exists about whether a “no duty” rule should—as a policy matter—
apply where the FDIC's duty to mitigate its damages is a duty owed to the general public, that is, to society, not just one owed (or
not owed) specifically to these Defendants. See O.C.G.A. § 51–12–11 (“When a person is injured by the negligence of another, he
must mitigate his damages as far as is practicable by the use of ordinary care and diligence.”). Resolving that serious question would
require the kind of thorough and thoughtful analysis of common law duty issues against which O'Melveny commands.

End of Document
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UNITED STATES DISTRICT COURT

9

CENTRAL DISTRICT OF CALIFORNIA

10

WESTERN DIVISION

11
12
13

FEDERAL DEPOSIT INSURANCE
CORPORATION, AS RECEIVER FOR
1st CENTENNIAL BANK,

14

Plaintiff,

15

v.

16

JAMES R. APPLETON, et al.,

17

Defendants.

18

)
)
)
)
)
)
)
)
)
)
)
)

No. CV 11-476-JAK (PLAx)
ORDER RE DEFENDANTS’ MOTION TO
COMPEL

19

Plaintiff was appointed as receiver for 1st Centennial Bank (“1st Centennial” or “Bank”) after

20

it failed, and brings this action against defendants, who were officers and directors of 1st

21

Centennial, alleging that they breached their duties to 1st Centennial in connection with the Bank’s

22

commercial real estate lending practices. Defendants served requests for documents on plaintiff,

23

in response to which plaintiff served responses.

24

defendants have now brought a Motion to Compel, filed on July 26, 2012. Through the Motion,

25

defendants seek further responses to their requests for production of documents. The Court has

26

concluded that oral argument will not be of material assistance in determining defendants’ Motion.

27

Accordingly, the hearing scheduled for September 4, 2012, is ordered off calendar (see Local

28

Rule 7-15).

Not satisfied with plaintiff’s responses,

1

Plaintiff objected to the sought-after discovery on a number of grounds. As an initial matter,

2

under Federal Rule of Civil Procedure 26(b)(1), discovery is permitted of “any nonprivileged matter

3

that is relevant to any party’s claim or defense.” Rule 26(b) is to be “liberally interpreted to permit

4

wide-ranging discovery of information,” even if that information is not ultimately admitted at trial.

5

See Comcast of Los Angeles, Inc. v. Top End International, Inc., 2003 WL 22251149, at *2 (C.D.

6

Cal. July 2, 2003); see also Fed.R.Civ.P. 26(b)(1) (“[r]elevant information need not be admissible

7

at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible

8

evidence.”). The burden here is on plaintiff to show that discovery should not be allowed

9

(Comcast, at *2, citing Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9th Cir. 1975)); it is not

10

up to plaintiff to decide what defendants need to defend this action. Nor is it the role of the Court

11

in this Motion to determine what evidence the District Judge will actually allow in at a trial in this

12

case. See, e.g., Colonial Life & Accident Insur. Co. v. Superior Court of Los Angeles County, 31

13

Cal.3d 785, 791 n.8 (1982) (quoting Pacific Tel. & Tel. Co. v. Superior Court, 2 Cal.3d 161, 172-73

14

(1970) (“[Courts] may appropriately give the applicant [for discovery] substantial leeway, especially

15

when the precise issues of the litigation of the governing legal standards are not clearly

16

established [citation]; a decision of relevance for purposes of discovery is in no sense a

17

determination of relevance for purposes of trial.”) (brackets in original)). Thus, what is relevant

18

for discovery purposes will be liberally considered. Nevertheless, “[d]iscovery must be narrowly

19

tailored ... and must not be a fishing expedition.” Zewdu v. Citigroup Long Term Disability Plan,

20

264 F.R.D. 622, 626 (N.D. Cal. 2010) (citing Groom v. Standard Ins. Co., 492 F.Supp.2d 1202,

21

1205 (C.D. Cal. 2007)).

22

Plaintiff in particular contends that defendants’ Requests for internal bank examination

23

records seek information that is irrelevant because the District Judge has not yet ruled on plaintiff’s

24

motion to strike, and thus the scope of discovery pertaining to defendants’ affirmative defenses

25

is currently uncertain and the instant Motion is premature. Declaration of S. Ashar Ahmed in

26

Support of Joint Stipulation, at ¶ 2; Plaintiff’s Supplemental Memorandum, at 1. Specifically,

27

plaintiff points to the District Judge’s July 23, 2012, Order, which notes that “[u]nder California law,

28

‘defenses based on a party’s unclean hands or inequitable conduct do not generally apply against
2

1

that party’s receiver.’” See Docket No. 126, at 2 (citation omitted). In that Order, the District

2

Judge stated that his “tentative view is that the [B]ank’s alleged inequitable conduct cannot be

3

imputed to the FDIC as receiver in support of an equitable defense.” Id., at 3. Plaintiff argues that

4

“[a]s the defense of ‘estoppel’ has no basis here,” the Court should find that the requested

5

examination records are irrelevant. Plaintiff’s Supplemental Memorandum, at 2. Defendants, for

6

their part, contend that the requested documents “are highly relevant to the FDIC’s claims in this

7

case, irrespective of whether any ... affirmative defense applies here.” Defendants’ Supplemental

8

Memorandum, at 1. Specifically, defendants assert that the reports of examination (“ROEs”)

9

“establish that during the years relevant to the loan decisions that the FDIC has placed at issue,

10

the FDIC and [California Department of Financial Institutions] repeatedly praised Defendants’

11

management efforts and awarded them the highest possible ratings.” Joint Stipulation, at 1, n.3,

12

11. Defendants also assert that the ROEs’ assignment of high ratings contradicts plaintiff’s

13

allegation that defendants were grossly negligent in pursuing commercial real estate (“CRE”)

14

loans, including acquisition, development, and construction (“ADC”) loans, and in approving 16

15

specific loans in particular. Joint Stipulation, at 1-2, 11-12; see also First Amended Complaint, at

16

¶¶ 8, 68-227. According to defendants, the FDIC and California Department of Financial

17

Institutions (“CDFI”) conducted “a routine safety and soundness examination each year to assess

18

the health of the Bank,” which included a review of the following six areas: capital, asset quality,

19

management, earnings, liquidity, and sensitivity to risk, and which “reflects the FDIC’s

20

contemporaneous fact-gathering relating to the Bank’s overall health, the quality of the Bank’s loan

21

portfolio, and Defendants’ performance in managing the Bank.”

22

Defendants represent that the FDIC, “during its routine examinations, likely reviewed some of the

23

loan files that are the subject of its complaint, or made notes of conversations about those loans,”

24

and that “such contemporaneous documentation is directly relevant and is not discoverable

25

through any alternative source.” Joint Stipulation, at 12.

Joint Stipulation, at 11.

26

The Court notes that discovery is ongoing, and the District Judge has not yet ruled that any

27

of the affirmative defenses in defendants’ First Amended Answers are not viable. The District

28

Judge stated in his July 23, 2012, Order, that affirmative defenses such as unclean hands may
3

1

not relieve defendants of liability, but did not opine that internal FDIC records that may exculpate

2

defendants are irrelevant to the parties’ claims and defenses. Based on its review of the First

3

Amended Complaint (“FAC”), and the parties’ positions in connection with the Motion, the Court

4

finds that much of the requested discovery, as modified below, is relevant under the above

5

standards, and must be produced at this time. Specifically, the Court finds that assessments by

6

the FDIC and CDFI concerning the Bank’s management, asset quality, and sensitivity to risk as

7

they relate to CRE/ADC loans are relevant to plaintiff’s claim that defendants were grossly

8

negligent in carrying out their duties with respect to such loans, and relevant to defendants’

9

assertion that they complied with the applicable standard of care. Thus, plaintiff’s objection that

10

none of the discovery is narrowly tailored to lead to the discovery of admissible evidence is

11

rejected.

12

Furthermore, plaintiff’s objections that the requests for documents are overbroad,

13

burdensome, and oppressive lack substantiation. It is well-established that the burden is on the

14

objecting party to show grounds for failing to provide the requested discovery. See, e.g., Smith

15

v. B & O Railroad Co., 473 F.Supp. 572, 585 (D. Md. 1979); Sherman Park Community

16

Association v. Wauwatosa Realty, 486 F.Supp. 838, 845 (E.D. Wis. 1980); Laufman v. Oakley

17

Building and Loan Co., 72 F.R.D. 116, 121 (S.D. Ohio 1976). “Generalized objections that a

18

discovery request is burdensome without resort to specific reasons is … insufficient to justify a

19

refusal to respond.” Davidson v. Goord, 215 F.R.D. 73 (W.D.N.Y. 2003) (internal citations

20

omitted). Moreover, “[t]he mere fact that responding to a discovery request will require the

21

objecting party to expend considerable time, effort and expense consulting, reviewing and

22

analyzing huge volumes of documents and information is an insufficient basis to object to a

23

relevant discovery request.” Cappetta v. GC Services Ltd. Partnership, 2008 WL 5377934, at *3

24

(E.D. Va. Dec. 24, 2008) (internal citations and quotations omitted). “The objecting party bears

25

the burden of demonstrating specifically how, despite the broad and liberal construction afforded

26

the federal discovery rules, each request is not relevant or how each question is overly broad,

27

burdensome or oppressive by submitting affidavits or offering evidence revealing the nature of the

28

burden.” Culkin v. Pitney Bowes, Inc., 225 F.R.D. 69, 71 (D.Conn. 2004) (internal citations,
4

1

quotations, and brackets omitted); see also Herring v. Clark, 2011 WL 2433672, at *9 (E.D. Cal.

2

June 14, 2011) (rejecting third party large institution’s general burdensomeness objection to

3

plaintiff’s discovery requests and requiring specific objections to each request). “[A]ssertions of

4

a burden without specific estimates of staff hours needed to comply are typically rejected.”

5

Thomas v. IEM, Inc., 2008 WL 695230, at *3 (M.D. La. Mar. 12, 2008); see also D.L. v. District of

6

Columbia, 251 F.R.D. 38, 46 (D.D.C. 2008); Gabe Staino Motors, Inc. v. Volkswagen of America,

7

2003 WL 25666135, at *2 (E.D. Pa. Feb. 28, 2003).

8

burdensomeness are insufficient.

Plaintiff’s generalized objections of

9

Next, while the Court recognizes that in some instances a discovery request may be so

10

vague or ambiguous as to not allow a response (see, e.g., Dubin v. E.F. Hutton Group Inc., 125

11

F.R.D. 372, 376 (S.D.N.Y. 1989)), such is not the case here. Rather, the Court finds that the

12

terms used by defendants in their Requests for documents, other than those discussed below, are

13

not presented in a vague or ambiguous manner, and can readily be responded to using the

14

common and ordinary meanings of those terms. They do not involve matters of opinion, are not

15

dependent on subjective standards of measurement, and provide a reasonably clear indication

16

of the information being sought. In order to aid the quest for relevant information, the parties

17

should not seek to evade disclosure by quibbling and objection.

18

Further, it is well-established that an entity that withholds discovery materials based on a

19

privilege must provide sufficient information (i.e., a privilege log) to enable the requesting party to

20

evaluate the applicability of the privilege or other protection. Fed.R.Civ.P. 26(b)(5); see Clarke

21

v. American Commerce Nat’l Bank, 974 F.2d 127, 129 (9th Cir. 1992). Failure to provide sufficient

22

information may constitute a waiver of the privilege. See Eureka Financial Corp. v. Hartford Acc.

23

& Indem. Co., 136 F.R.D. 179, 182-83 (E.D. Cal. 1991) (a “blanket objection” to each document

24

on the ground of attorney-client privilege with no further description is clearly insufficient); Peat,

25

Marwick, Mitchell & Co. v. West, 748 F.2d 540, 542 (10th Cir. 1984) (attorney-client privilege

26

waived when defendant did not make a timely and sufficient showing that the documents were

27

protected by privilege). Asserting a “blanket objection” to document requests will be found to be

28

insufficient and improper. Davis v. Fendler, 650 F.2d 1154, 1160 (9th Cir. 1981) (blanket privilege
5

1

objection is improper); see Clarke, 974 F.2d at 129 (blanket assertions of privilege are “extremely

2

disfavored”). The attorney-client privilege applies only when “(1) legal advice is sought (2) from

3

a professional legal advisor in his capacity as such, and (3) the communications relating to that

4

purpose (4) are made in confidence (5) by the client.” Griffith v. Davis, 161 F.R.D. 687, 694 (C.D.

5

Cal. 1995). Here, plaintiff has set forth no evidence establishing that counsel was contacted for

6

the purpose of providing legal advice about any of the issues or documents to which it objected.

7

Thus, the purpose of the privilege -- to protect disclosures necessary to obtain informed legal

8

advice and to encourage “full and frank disclosure by the client to his or her attorney” -- has not

9

been shown to be implicated in this case. Clarke, 974 F.2d at 129. The Court will not sustain an

10

objection by plaintiff on this ground as it is not abundantly clear that the privilege attaches to any

11

of the requested documents. In any event, it does not appear that plaintiff provided a privilege log

12

indicating that any documents were in fact being withheld based on this privilege.

13

Neither can the Court conclude at this point that the work product doctrine protects any of

14

the requested documents. Rule 26(b)(3) of the Federal Rules of Civil Procedure may “protect

15

against disclosure of the mental impressions, conclusions, opinions, or legal theories of an

16

attorney ... concerning the litigation.” The work product doctrine “is intended to preserve a zone

17

of privacy in which a lawyer can prepare and develop legal theories and strategy ‘with an eye

18

toward litigation,’ free from unnecessary intrusion by his adversaries.” United States v. Adlman,

19

134 F.3d 1194, 1196 (2d Cir. 1998) (quoting Hickman v. Taylor, 329 U.S. 495, 511, 67 S.Ct. 385,

20

91 L.Ed. 451 (1947)). Furthermore, “[t]o be entitled to the protection of the work product rule, the

21

material must have been generated in preparation for litigation. The prospect of future litigation

22

is insufficient.” Whitman v. United States, 108 F.R.D. 5, 9 (D.N.H. 1985). No showing that

23

documents were generated in preparation of litigation has been made by plaintiff here;

24

accordingly, this doctrine does not shield the requested documents.

25

Plaintiff also contends that “the internal records that Defendants request are ... exempt from

26

disclosure pursuant to 12 C.F.R. Part 309.” Joint Stipulation, at 5. Section 309 protects from

27

disclosure “[r]ecords that are contained in or related to examination, operating, or condition reports

28

prepared by, on behalf of, or for the use of the FDIC or any agency responsible for the regulation
6

1

or supervision of financial institutions.” 12 C.F.R. § 309.5(g)(8). Nevertheless, “all government

2

privileges, regardless of type, must satisfy ... formal requirements to be properly invoked.” Chao

3

v. Westside Drywall, Inc., 254 F.R.D. 651, 656-57 (D. Or. 2009) (citing United States v. O’Neill,

4

619 F.2d 222, 225-26 (3d Cir. 1980)). Specifically:

5

7

The privilege belongs to the Government and must be asserted
by it; it can neither be claimed nor waived by a private party. It is not
to be lightly invoked. There must be formal claim of privilege, lodged
by the head of the department which has control over the matter, after
actual personal consideration by that officer.

8

United States. v. Reynolds, 345 U.S. 1, 7-8, 73 S.Ct. 528, 97 L.Ed. 727 (1953); see also Federal

9

Deposit Ins. Corp. v. St. Paul Fire & Marine Ins. Co., 53 F.R.D. 260, 261-62 (W.D. Okl. 1971)

10

(applying the requirements set forth in Reynolds to the FDIC’s invocation of privilege under 12

11

C.F.R. § 309.1). Here, plaintiff has not submitted any evidence reflecting that the head of the

12

FDIC, or any other responsible official, has invoked a governmental privilege pursuant to Section

13

309 as to the requested documents, and thus it has not properly invoked the privilege. See Chao,

14

254 F.R.D. at 658 (government privilege not properly invoked where agency provided no written

15

assertion of privilege or description of extent to which the privilege applied to the allegedly

16

applicable statements); St. Paul Fire & Marine Ins. Co., 53 F.R.D. at 262. Moreover, defendants

17

correctly point out that the protective order previously entered in this action on June 28, 2011 (see

18

Docket No. 52), expressly contemplates the disclosure of documents that fall within Section 309.

19

Defendants’ Supplemental Memorandum, at 4, note 1; see, e.g., Knoll v. American Tel. & Tel. Co.,

20

176 F.3d 359, 365 (6th Cir. 1999) (approving of protective orders to protect non-parties from “the

21

harm and embarrassment potentially caused by nonconfidential disclosure of their personnel

22

files”).

6

23

Next, plaintiff argues that the requested documents are protected from disclosure pursuant

24

to the deliberative process privilege. Joint Stipulation, at 5-6. The deliberative process privilege

25

pertains to “documents reflecting advisory opinions, recommendations and deliberations

26

comprising part of a process by which governmental decisions and policies are formulated.” Dep’t

27

of Interior v. Klamath Water Users Protective Ass’n, 532 U.S. 1, 8, 121 S.Ct. 1060, 149 L.Ed.2d

28

87 (2001) (quoting NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150-54, 95 S.Ct. 1504, 44
7

1

L.Ed.2d 29 (1975)) (quotations omitted). “The purpose of this privilege is ‘to allow agencies freely

2

to explore possibilities, engage in internal debates, or play devil’s advocate without fear of public

3

scrutiny.’” Carter v. Department of Commerce, 307 F.3d 1084, 1089 (9th Cir. 2002) (citing

4

Assembly of California v. Department of Commerce (“Assembly”), 968 F.2d 916, 920 (9th Cir.

5

1992). “To fall within the deliberative process privilege, a document must be both ‘predecisional’

6

and ‘deliberative.’” Id. (citing Assembly, 968 F.2d at 920). “[A] document is predecisional if it was

7

‘prepared in order to assist an agency decisionmaker in arriving at his decision,’ and deliberative

8

if its release would ‘expose an agency’s decisionmaking process in such a way as to discourage

9

candid discussion within the agency and thereby undermine the agency’s ability to perform its

10

functions.’” Hongsermeier v. Comm’r of Internal Revenue, 621 F.3d 890, 904 (9th Cir. 2010)

11

(quoting Carter, 307 F.3d at 1089) (some internal quotations omitted). The privilege “does not

12

protect purely factual material.” See In re Subpoena Served Upon Comptroller of the Currency,

13

and Sec’y of Bd. of Governors of Fed. Reserve Sys., 967 F.2d 630, 634 (D.C. Cir. 1992).

14

The agency asserting the privilege bears the “burden of establishing what deliberative

15

process is involved, and the role played by the documents in issue in the course of that process.”

16

Coastal States Gas Corp. v. Department of Energy, 617 F.2d 854, 868 (D.C. Cir. 1980) (citing

17

Vaughn v. Rosen, 523 F.2d 1136, 1146 (D.C. Cir. 1975)). “To meet its burden, the agency must

18

offer oral testimony or affidavits that are ‘detailed enough for the district court to make a de novo

19

assessment of the government’s claim of exemption.’” Maricopa Audubon Soc. v. U.S. Forest

20

Service, 108 F.3d 1089, 1092 (9th Cir. 1997) (quoting Doyle v. FBI, 722 F.2d 554, 555-56 (9th Cir.

21

1983)). “Of critical importance, ‘the information for which the privilege is claimed must be

22

specified, with an explanation why it properly falls within the scope of the privilege.’” L.H. v.

23

Schwarzenegger (“L.H.”), 2008 WL 2073958, at *8 (E.D. Cal. May 14, 2008) (quoting In re Sealed

24

Case, 856 F.2d 268, 271 (D.C. Cir. 1988)) (emphasis in original). “Without this information, the

25

Court cannot determine whether the documents at issue are deliberative or predecisional. Nor

26

can the Court adequately assess the harm that would result if production is ordered.” In re

27

McKesson Governmental Entities Average Wholesale Price Litigation (“McKesson”), 264 F.R.D.

28

595, 602 (N.D. Cal. 2009).
8

1

Plaintiff represents that counsel “is attempting to determine the full scope and burden of

2

records potentially at issue” in the Requests. Joint Stipulation, at 36-37; Ahmed Decl., at ¶ 2.

3

Plaintiff further represents that “if the present Joint Stipulation were not premature and the product

4

of incomplete meet and confer, Plaintiff would likely be in a position to offer an example of the

5

FDIC-C1 records for in camera inspection.” Ahmed Decl., at ¶ 4 (footnote added). At the same

6

time, plaintiff asserts that defendants’ Requests seek documents that are both predecisional and

7

deliberative, and that defendants “cannot argue that these documents could not contain any

8

deliberations by the FDIC examiners leading up to any decision on behalf of the FDIC.” Joint

9

Stipulation, at 20. Plaintiff identifies several categories of documents encompassed by the

10

Requests, and contends that documents in those categories fall within the privilege. Id. Plaintiff

11

also submits, as an exhibit to its Supplemental Memorandum, a declaration from Melissa O.

12

Young (“Young Declaration”), a Senior Risk Management Examiner at the FDIC and the examiner-

13

in-charge for the 2008 annual examination of 1st Centennial. See Plaintiff’s Supplemental

14

Memorandum, Ex. 2. In the declaration, Young states that she has “reviewed [the work-papers

15

related to 1st Centennial] and [has] identified numerous instances of papers that reflect [her]

16

examination team’s internal analysis, deliberations and considerations.” Young Decl., at ¶ 5.

17

Young represents that she “believe[s] that the candor of [her] examination teams would be

18

adversely impacted if, at the time of the examination, the examiners expected that internal work-

19

papers could later be made public or provided to others outside of the FDIC.” Id., at ¶ 4.

20

Defendants counter that “the FDIC has made a categorical decision to withhold from Defendants

21

every single document in its possession that concerns the annual examinations (other than the

22

ROEs themselves), without any effort to determine on an individualized basis whether specific

23

documents or portions thereof in fact fall within [the deliberative process privilege].” Joint

24

Stipulation, at 13.

25
26
27
28

1

Plaintiff represents that it -- FDIC Receiver (“FDIC-R”) -- is a “legally separate entit[y]” from
FDIC Corporate (“FDIC-C”), the entity that performed at least some of the examinations at issue
in the Requests. Joint Stipulation, at 4-5 & n.5.
9

1

Plaintiff has failed to properly invoke the deliberative process privilege. First, the Court

2

notes that since June 2011, plaintiff has repeatedly represented to defendants that it would provide

3

defendants with a privilege log reflecting the documents for which it asserts a privilege, but as of

4

August 21, 2012, it still had not done so.2 Defendants’ Supplemental Memorandum, at 2, 5.

5

Second, as with an assertion that requested documents are statutorily exempt from production

6

under 12 C.F.R. § 309, “[a]ssertion of the deliberative process privilege ... requires a formal claim

7

of privilege by the head of the department with control over the information.” Northrop Corp. v.

8

McDonnell Douglas Corp., 751 F.2d 395, 405 n.11 (D.C. Cir. 1984). “That formal claim must

9

include a description of the documents involved, a statement by the department head that she has

10

reviewed the documents involved, and an assessment of the consequences of disclosure of the

11

information.” Id. (internal citations omitted). While it appears that plaintiff has now, at the last

12

minute, submitted the Young Declaration in an attempt to satisfy its burden when invoking the

13

privilege, the declaration was not filed in compliance with Local Rule 37-2, and thus the Court

14

declines to consider it as a proper invocation of the privilege.3

15
16
17
18
19
20
21
22
23
24
25
26
27
28

2

Defense counsel asked plaintiff’s counsel as early as June 7, 2011, and June 16, 2011,
to produce a privilege log, and former counsel for plaintiff represented on June 28, 2011, that it
would do so. Declaration of James Oliva in Support of Joint Stipulation, Ex. D, at 116, 118, 120.
After plaintiff retained present counsel, defense counsel sent a letter to plaintiff’s counsel on
January 5, 2012, stating that despite former counsel’s representation that plaintiff would produce
a privilege log to defendants, plaintiff “never did so,” and further stating that defendants’ position
was that “any claim of privilege has been waived.” See id., at 124, 126-27. In a January 26, 2012,
letter, present counsel for plaintiff stated that it could not speak to why former counsel did not
provide the privilege log, but also stated that it “intend[s] to prepare one as soon as the documents
from the DMS server are loaded onto [a specific web-based document review platform].” Id., at
129-30 & note 2. Defendants represent that as of August 21, 2012, plaintiff still had not provided
them with a privilege log. Defendants’ Supplemental Memorandum, at 2, 5.
3

Local Rule 37-2.2 provides that: “Unless the parties agree otherwise, within seven (7) days
of receipt of the moving party’s material, counsel for the opposing party shall personally deliver,
e-mail, or fax to counsel for the moving party the opposing party’s portion of the [Joint Stipulation],
together with all declarations and exhibits to be offered in support of the opposing party’s position.”
Local Rule 37-2.2 (emphasis added). In addition, Local Rule 37-2.3 provides that: “After the Joint
Stipulation is filed, each party may file a supplemental memorandum of law not later than fourteen
(14) days prior to the hearing date. ... No other separate memorandum of points and authorities
shall be filed by either party in connection with the motion.” Local Rule 37-2.3 (emphases added).
Thus, the Rule does not contemplate the submission of new evidence after the filing of the Joint
Stipulation. Moreover, plaintiff first asserted the deliberative process privilege with respect to the
10

1

In any event, even if the Young Declaration had been timely filed, it lacks the specificity

2

necessary to meet plaintiff’s burden of establishing that the deliberative process privilege applies

3

to the requested documents. See Maricopa Audubon Soc., 108 F.3d at 1092. In the declaration,

4

Young states that in conducting bank examinations, FDIC examiners “document their findings

5

through a combination of brief summaries, source documents, report comments, and other work-

6

papers that describe deliberations of examiners before making a final decision.” Young Decl., at

7

¶ 4. She further states that she has “reviewed [the work-papers related to 1st Centennial, has]

8

identified numerous instances of papers that reflect [her] examination team’s internal ...

9

deliberations,” and believes that disclosure of such papers would adversely impact the candor of

10

her examination teams. Id., at ¶¶ 4-5. Similarly, plaintiff contends in the Joint Stipulation, relying

11

on other cases, that the requested documents “surely consist of deliberative documents, such as

12

examiners’ workpapers, examiner generated memoranda, examiners’ worksheets and procedural

13

information,” and cites a number of cases in support thereof. See Joint Stipulation, at 20-22. In

14

each of the cases plaintiff cites, however, the court had either examined the documents in camera,

15

or the agency asserting the privilege had submitted a Vaughn Index, i.e., “detailed affidavits or

16

declarations identifying the records in question and explaining the reasons for withholding them”

17

(AIDS Healthcare Foundation v. Leavitt, 256 Fed. Appx. 954, 956 n.1 (9th Cir. Nov. 27, 2007)

18

(citable for its persuasive value pursuant to Ninth Circuit Rule 36-3) (emphasis added)). See In

19

re Midlantic Corporation Shareholder Litigation (“Midlantic”), 1994 WL 750664, at *2, **4-5 (D.D.C.

20

Oct. 24, 1994) (“[t]he Court has reviewed the lengthy declaration by ... the Acting Comptroller of

21

the Currency in 1992, a detailed appendix in support of [his] declaration, and attached exhibits

22

providing a sampling of representative documents,” which identified, among other things, five

23

categories of examiner workpapers and explanations for why each category fell within the scope

24

of the deliberative process and bank examination privileges); Columbia Snake River Irrigators

25

Association v. Lohn, 2008 WL 750574, at *4 (W.D. Wash. Mar. 19, 2008) (agency submitted a

26
27
28

documents at issue when the Requests were propounded on plaintiff over one year ago (see Oliva
Decl., Ex. D, at 112), and thus plaintiff’s need for declarations necessary to establish the privilege
comes as no surprise. Plaintiff has made no showing that the information in the Young
Declaration was not available until now, and as such, the declaration is untimely.
11

1

Vaughn Index describing each document and its eligibility for exemption, but court nevertheless

2

concluded that the Index’s description of several documents was not sufficiently detailed to

3

establish application of the privilege); In re Franklin National Bank Securities Litigation, 478

4

F.Supp. 577, 583 (E.D.N.Y. 1979) (court examined documents at issue in camera). “Whether the

5

deliberative process privilege applies is an individualized inquiry.” Anderson v. Marion County

6

Sheriff’s Dept., 220 F.R.D. 555, 562 (S.D. Ind. 2004). Thus, plaintiff’s reliance on other courts’

7

findings that the deliberative process privilege applied to categories of documents similar to those

8

requested here is insufficient. See, e.g., Alpha I, L.P. v. United States, 83 Fed.Cl. 279, 290 (Fed.

9

Cl. 2008) (“Defendant’s prior assertion of the privilege with respect to documents previously

10

requested by plaintiffs, ... does not sufficiently address the circumstances of this case. Nor are

11

declarations filed in other cases sufficient to support defendant’s prior assertions of the

12

deliberative process privilege. Defendant has not stated with particularity exactly what information

13

sought by plaintiffs’ request for deposition testimony is privileged ... .”). Similarly, the short, one-

14

page Young Declaration, without any attached exhibits or appendix, lacks the detail necessary for

15

the Court to “determine whether the documents at issue are deliberative or predecisional” and

16

“adequately assess the harm that would result if production is ordered.” See McKesson, 264

17

F.R.D. at 602; see also Maricopa Audubon Soc., 108 F.3d at 1092. Accordingly, plaintiff has failed

18

to properly invoke the privilege as to the requested documents. See Anderson, 220 F.R.D. at 562,

19

568 (granting motion to compel where agency had failed to meets its burden of establishing that

20

the deliberative process privilege was applicable); McKesson, 264 F.R.D. at 601-03 (same); L.H.,

21

2008 WL 2073958, at *8 (finding waiver of deliberative process privilege where no declarations

22

supporting privilege were filed, and granting motion to compel).

23

For the same reason, plaintiff’s invocation of the bank examination privilege also fails. “The

24

bank examination privilege falls within the penumbra of the deliberative process privilege.”

25

Midlantic, 1994 WL 750664, at *2; see also Raffa v. Wachovia Corp., 2003 WL 21517778, at *2

26
27
28
12

1

(M.D.Fla. May 15, 2003) (“The bank examination privilege extends to predecisional and

2

deliberative process and is analogous to the deliberative process privilege.”).6 7

3

Plaintiff also objects to several of the Requests on the ground that “the FDIC-R does not

4

have possession, custody and control of internal [FDIC-C] regulatory documents that Defendants

5

request,” or that the Requests “ask[] Plaintiff to produce documents readily available from third

6

party sources.” Joint Stipulation, at 4-5, 8-10. Property is within a party’s possession, custody or

7

control where the party has actual possession thereof, or the right to obtain the property on

8

demand. In re Bankers Trust Co., 61 F.3d 465, 469 (6th Cir. 1995). “A party may be ordered to

9

produce a document in the possession of a non-party entity if that party has a legal right to obtain

10

the document or has control over the entity who is in possession of the document.” Soto v. City

11

of Concord, 162 F.R.D. 603, 619 (N.D. Cal. 1995). In contrast, a party is not in control of

12

documents when the requesting party has an equal ability to obtain them from public sources.

13

See Estate of Young v. Holmes, 134 F.R.D. 291, 294 (D. Nev. 1991).

14

Here, defendants assert that the requested documents are internal FDIC documents that

15

are “uniquely in the possession of the FDIC and cannot be obtained elsewhere.” Joint Stipulation,

16

at 16. Moreover, under 12 U.S.C. § 1821(o), “whenever the [FDIC] has been appointed as

17

receiver for an insured depository institution, the appropriate Federal banking agency shall make

18

available all supervisory records to the receiver which may be used by the receiver in any manner

19

the receiver determines to be appropriate.” Thus, the Court is not persuaded that plaintiff does

20

not have the legal right to obtain the requested documents on demand. Indeed, defendants

21

represent that plaintiff “has already produced documents belonging to its corporate division (e.g.,

22

the ROEs),” and plaintiff’s counsel has conceded that it “[c]ould likely be in a position to offer an

23
24
25
26
27
28

6

As plaintiff has failed to properly assert the deliberative process and bank examination
privileges, “[t]he Court cannot even begin to assess” whether, under the balancing test that applies
to the disclosure of deliberative materials, defendants’ need for the documents outweighs the harm
that would result from their disclosure. See McKesson, 264 F.R.D. at 602 n.3; Federal Trade
Commission v. Warner Communications Inc., 742 F.2d 1156, 1161 (9th Cir. 1984).
7

Plaintiff initially objected to production of the requested documents on the basis of the
government investigatory privilege as well (see Joint Stipulation, at 7-10), but in the Motion
withdraws its objections based on this privilege. Joint Stipulation, at 35.
13

1

example of FDIC-C records for in camera inspection.” Defendants’ Supplemental Memorandum,

2

at 5; Ahmed Decl., at ¶ 4 (italics added). Plaintiff has not presented any factual basis for the Court

3

to conclude that it should be relieved of its obligation to produce documents over which it has

4

possession, custody, or control.

5

Finally, plaintiff further asserts that the Motion is premature because: (1) plaintiff never

6

received a “substantive response” from defendants concerning “the underlying discovery dispute,”

7

in violation of Local Rule 37-1, and (2) plaintiff’s counsel “is working with the FDIC-C to determine

8

the full scope and burden of records potentially at issue.” Ahmed Decl., at ¶ 2; Joint Stipulation,

9

at 36-37. Defendants contend that plaintiff’s assertion of prematurity “is belied by the multiple

10

letters and lengthy telephone calls on this subject that date back over a year.” Defendants’

11

Supplemental Memorandum, at 5 (emphasis in original). Moreover, plaintiff has not explained why

12

more than one year after the Requests at issue were served and the privileges discussed herein

13

were asserted (see Oliva Decl., Ex. D, at 112), it is still working to determine the full scope and

14

burden of responsive documents, and still has not provided defendants with a privilege log

15

reflecting the allegedly privileged documents. Accordingly, in order to move this litigation forward,

16

the Court waives any perceived non-compliance with Local Rule 37 in this particular instance, and

17

resolves the issues raised in the Joint Stipulation as follows:

18

Request No. 16 -- granted in part

19

This Request seeks all documents constituting, referring to, or relating to any report of

20

examination regarding 1st Centennial Bank, “including any Safety and Soundness examination,

21

Secrecy Act Review, and the Information Technology examination.” Plaintiff objects to this

22

Request on the ground that it is not reasonably calculated to lead to the discovery of admissible

23

evidence. Joint Stipulation, at 7.

24

As discussed supra, any assessments by the FDIC or CDFI concerning the Bank’s

25

CRE/ADC loans are relevant to the parties’ claims and defenses. Thus, the Court finds all

26

documents relating to such assessments are also relevant to this action. To the extent that

27

plaintiff’s objection to this Request as “overly broad” concerns the unlimited time frame in the

28

Request, the Court will limit the Request to responsive documents from the period between
14

1

January 2003 (i.e., the earliest year plaintiff alleges the Bank engaged in imprudent lending

2

practices) and January 23, 2009 (i.e., when 1st Centennial failed and the FDIC accepted

3

appointment as Receiver). See First Amended Complaint, at ¶¶ 8, 26. Thus, plaintiff must

4

produce all documents from January 2003 to January 23, 2009, constituting, referring to, or

5

relating to any report of examination concerning 1st Centennial’s commercial real estate and

6

acquisition, development, and construction loans.

7

Request No. 124 -- granted

8

This Request seeks all documents supporting, contradicting, or related to the allegation that

9

it “was admitted by several officers of the Bank that certain Defendants, including Defendants

10

Vessey, Lang and Schoonover, were unqualified to carry out their duties and responsibilities to

11

the Bank.” Plaintiff contends that this Request is not reasonably calculated to lead to the

12

discovery of admissible evidence. Joint Stipulation, at 7. Plaintiff further objects to the Request

13

on the ground that the assertion that it “was admitted by several officers of the Bank that certain

14

Defendants, including Defendants Vessey, Lang and Schoonover, were unqualified to carry out

15

their duties and responsibilities to the Bank,” does not appear in the operative First Amended

16

Complaint. Joint Stipulation, at 10.

17

The Court notes that the First Amended Complaint alleges that “Defendants Vessey, Lang

18

and Schoonover[] were unqualified to carry out their duties and responsibilities to the Bank” (First

19

Amended Complaint, at ¶ 63), and makes specific allegations as to each of these three

20

defendants. See First Amended Complaint, at ¶¶ 56-60, 63-65. Moreover, the FAC alleges that

21

prudent banking standards and the Bank’s loan policy were violated as a result of actions and

22

omissions by all of the defendants. See First Amended Complaint, at ¶¶ 48-67. Thus, this

23

Request seeks documents relevant to the claims and defenses in this action, and plaintiff must

24

produce all documents responsive to this Request.

25

Request No. 125 -- granted in part

26

This Request seeks all documents reflecting, referring to, or relating to any “exit meetings”

27

(as that term is used in paragraph 81 of the original Complaint) with anyone at any time. Plaintiff

28

argues that the language “all documents referring or relating to” is overly broad and seeks
15

1

information irrelevant to the action. Joint Stipulation, at 8. Plaintiff further contends that the

2

request for documents reflecting, referring to, or relating to “exit meetings ... with anyone at any

3

time” seeks documents from an unlimited time frame, outside the claims or defenses in this action,

4

and outside plaintiff’s possession, custody, or control. Id. Finally, plaintiff objects to this Request

5

on the ground that the FAC contains no reference to any “exit meetings.” Joint Stipulation, at 10.

6

Defendants assert that “following the examinations and delivery of the ROEs,” exit meetings were

7

held between the FDIC and defendants (including on June 11, 2008 (see Oliva Decl., Ex. A, at

8

29)), “which reflect the FDIC’s assessment of the Bank and its management.” Joint Stipulation,

9

at 11.

10

The Court finds that any documents relating to any exit meetings that took place between

11

Bank officials and the FDIC within the period between January 2003 and January 23, 2009, are

12

relevant to this action, whether or not the FAC specifically references the meetings. Moreover,

13

plaintiff does not explain how the Request for all documents reflecting, referring to, or relating to

14

any such meetings is overly broad, and thus this objection fails. See Culkin, 225 F.R.D. at 71.

15

Plaintiff must produce all documents responsive to this Request within the specified time frame.

16

To the extent plaintiff claims that it has no documents in its possession, custody, or control

17

responsive to this Request, it shall provide defendants with a declaration to that effect, signed by

18

a responsible official, and which details the efforts made to locate responsive documents, including

19

where any searches were conducted and from which custodians and entities plaintiff attempted

20

to obtain such documents.

21

Request No. 127 -- granted in part

22

This Request seeks all documents concerning the Bank written or reviewed by each person

23

involved in any examination of the Bank. Plaintiff contends that the language “all documents ...

24

concerning the bank” is overly broad and not reasonably calculated to lead to the discovery of

25

admissible evidence. Joint Stipulation, at 8-9.

26

While the Court agrees with plaintiff that this Request is broad, the Court does not find that

27

all documents sought in the Request are irrelevant to the parties’ claims and defenses. Thus,

28

plaintiff must now produce all documents from January 2003 to January 23, 2009, concerning the
16

1

Bank’s commercial real estate and acquisition, development, and construction loans, which were

2

written or reviewed by any person involved in any examination of the Bank’s CRE/ADC loans.

3

Request No. 130 -- granted in part

4

This Request seeks all documents relating to the FDIC Office of Inspector General’s (“OIG”)

5

August 2009 Audit Report No. AUD-09-O 19, including, but not limited to, all materials reviewed

6

or analyzed by the OIG. Plaintiff contends that the language “all documents relating to” is overly

7

broad and not reasonably calculated to lead to the discovery of admissible evidence. Joint

8

Stipulation, at 9. Plaintiff further contends that this Request seeks documents from an unlimited

9

time frame and outside the scope of the claims or defenses in this action. Id. Finally, plaintiff

10

asserts that the Request seeks the production of documents that are not within its possession,

11

custody, or control, or asks plaintiff to produce documents that are readily available from third

12

party sources. Id.

13

A copy of the OIG’s August 2009 Audit Report is attached to defense counsel’s declaration

14

in support of the Motion. See Oliva Decl., Ex. A. The Audit Report concluded that the Bank “failed

15

primarily due to bank management’s pursuit of asset growth concentrated in high-risk CRE/ADC

16

loans without adequate loan underwriting and credit administration practices.” Oliva Decl., Ex. A,

17

at 4, 7. Defendants represent that while the Audit Report is a public document, “the underlying

18

ROEs are not.” Joint Stipulation, at 1, n.4.

19

The Audit Report discusses, among other things, what the OIG found to be the Bank’s

20

“seriously deficient” asset quality and “inadequate” risk management controls. Oliva Decl., Ex. A.,

21

at 10. Thus, the Court finds that all materials reviewed by the OIG in preparing the Audit Report

22

are relevant to the claims and defenses in this action. Nevertheless, the Court agrees with plaintiff

23

that the request for all documents “relating to” the Audit Report is vague. Thus, plaintiff must

24

produce in response to this Request all materials in its possession, custody, or control that were

25

reviewed or analyzed by the OIG in its preparation of Audit Report No. AUD-09-O 19. To the

26

extent plaintiff claims that it has no documents in its possession, custody, or control responsive

27

to this Request, it shall provide defendants with a declaration to that effect, signed by a

28

responsible official, and which details the efforts made to locate responsive documents, including
17

1

where any searches were conducted and from which custodians and entities plaintiff attempted

2

to obtain such documents.

3

Request No. 131 -- granted in part

4

This Request seeks all documents “relating to any other reports by the [OIG] related to 1st

5

Centennial Bank.” Plaintiff objects on the ground that the Request is vague, overly broad, and not

6

reasonably calculated to lead to the discovery of admissible evidence. Joint Stipulation, at 10.

7

Plaintiff further contends that the Request seeks documents from an unlimited time frame and

8

outside the scope of claims or defenses in this action. Id. Finally, plaintiff asserts that the

9

Request seeks the production of documents that are not within its possession, custody, or control,

10

or asks plaintiff to produce documents that are readily available from third party sources. Id.

11

As with other Requests discussed supra, the Court finds that documents responsive to this

12

Request are relevant to the parties’ claims and defenses to the extent that they fall between

13

January 2003 and January 23, 2009, and relate to any reports concerning the Bank’s CRE/ADC

14

loans. Thus, plaintiff must produce all documents from January 2003 to January 23, 2009, relating

15

to any other OIG reports concerning the Bank’s CRE/ADC loans. To the extent plaintiff claims that

16

it has no documents in its possession, custody, or control responsive to this Request, it shall

17

provide defendants with a declaration to that effect, signed by a responsible official, and which

18

details the efforts made to locate responsive documents, including where any searches were

19

conducted and from which custodians and entities plaintiff attempted to obtain such documents.

20
21

CONCLUSION

22

Based on the above, defendants’ Motion to Compel is granted in part, as set forth above.

23

No later than September 24, 2012, plaintiff shall provide all responsive documents and the

24

required declarations, as detailed above.

25
26
27

DATED: August 27, 2012
PAUL L. ABRAMS
UNITED STATES MAGISTRATE JUDGE
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Attorneys Present for Defendants:

Gregory E. Del Gaizo
Stephen Wiman
S. Ashar Ahmed

James Oliva
Mark R. McDonald
Dan E. Marmalefsky

Proceedings:

DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ SECOND AMENDED
COMPLAINT (Dkt. 57) (Case No. ED CV11-00615 JAK (PLAx))
PLAINTIFF’S MOTION FOR PARTIAL JUDGMENT ON THE PLEADINGS,
OR ALTERNATIVELY, MOTION TO STRIKE AFFIRMATIVE DEFENSES
FROM DEFENDANTS’ ANSWER TO FIRST AMENDED COMPLAINT (Dkt.
116) (Case No. LA CV11-00476 JAK (PLAx))
STATUS CONFERENCE RE STATUS OF CASE, DATES AND
DISCOVERY (Both Cases)

The motion hearing is held.
The Court first addresses Short v. Dondanville, et al., ED CV11-00615. The Court states its detailed,
tentative views on the record. The Court addresses the Section 10(b) and Rule 10b-5 claims based on
Defendants’ alleged misrepresentations concerning the Bank’s capitalization, its underwriting and
monitoring controls, and its accounting. The Court is inclined to grant the motion to dismiss in part with
leave to amend, grant it in part without leave to amend, and deny it in part as to Plaintiffs’ Section 10(b)
and Rule 10b-5 claims. The Court addresses Plaintiffs’ claims of control person liability under Section
20(a), and is inclined to grant the motion with leave to amend in part, and deny the motion in part.
Counsel for both parties address the Court regarding the issues it raises, including: (i) arguments
Defendants may make in any future motions to dismiss, (ii) Defendants’ statements regarding
capitalization, (iii) the particularity of Plaintiffs’ factual allegations, (iv) loss causation, (v) the Bank’s
underwriting and monitoring controls, (vi) Plaintiffs’ allegations of scienter, and (vii) the size of the
Bank’s lending activity.
The Court takes the matter under submission and will issue a written ruling. Any amended complaint
shall be submitted no more than 15 days following the issuance of the Court’s written ruling. It shall
contain a revised version of the chart, attached to the Second Amended Complaint as Exhibit A, that
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provides the information, and is organized in the fashion, specified by the Court in the present hearing
and in previous hearings. In any subsequent motion to dismiss, Defendants shall address only
deficiencies in Plaintiffs’ new complaint that have not already been addressed in Defendants’ earlier
motions or by the Court. Any motion to dismiss and any opposition shall be limited to 25 pages each,
with any reply limited to 10 pages.
The Court addresses Federal Deposit Insurance Corp. v. Appleton, et al., LA CV11-00476. The Court
expresses its tentative views on the record. First, the Court notes that Defendants have withdrawn their
second and fourth affirmative defenses: vague and uncertain and discharge in bankruptcy. Defendants
also provide no opposition to Plaintiff’s argument that their first affirmative defense for “failure to state a
claim” is improper. Thus, Defendants’ first, second and fourth affirmative defenses are stricken.
The parties dispute whether the heightened pleading standard adopted by the Supreme Court in Bell
Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbal, 556 U.S. 662 (2009), governs
affirmative defenses. No Court of Appeals, including the Ninth Circuit, has decided this issue, and
district courts have reached inconsistent outcomes. The Court’s view is that the heightened pleading
standards do apply to affirmative defenses such that the defendant must provide “at least some valid
factual basis for pleading an affirmative defense and not adding it to the case simply upon some
conjecture that it may somehow apply.” Barnes v. AT & T Pension Ben. Plan-Nonbargained Program,
718 F. Supp. 2d 1167, 1172 (N.D. Cal. 2010). Here, Defendants have not satisfied this standard;
instead, they appear to have included a number of affirmative defenses only because they might apply,
without alleging the factual basis on which they would apply to the claims advanced in Plaintiff’s
complaint. Thus, the Court’s tentative view is that it will strike Defendants’ answers and grant leave to
amend to allow Defendants to add factual allegations in compliance with the heightened pleading
standards.
Turning to the “no duty” rule, the Court’s tentative view is that the no duty rule remains viable following
the Supreme Court’s decision in O’Melveny & Myers v. FDIC, 512 U.S. 79 (1994). In O’Melveny, the
Court determined that California common law applied such that “the FDIC as receiver steps into the
shoes of the” failed bank, and “any defense good against the original party is good against the
receiver.” Id. at 86 (internal quotations omitted). Thus, as applied to the facts at issue in that case, the
Court held that, to the extent that the bank’s counsel took certain actions prior to the receivership that
could be imputed to the bank, those actions could also be imputed to the FDIC as receiver. However,
although the FDIC may, under state common law, be responsible for the actions of another party that
occurred pre-receivership, it does not follow that Defendants can raise affirmative defenses based only
on the FDIC’s post-receivership conduct. Thus, the Court’s tentative view is that the no duty rule
remains available to shield the FDIC from liability for its own conduct as receiver. However, to the
extent that Defendants’ affirmative defenses are based on the actions of others that occurred prior to
the bank entering receivership, the defenses may remain available.
Under California law, “defenses based on a party's unclean hands or inequitable conduct do not
generally apply against that party's receiver.” FDIC v. O'Melveny & Myers, 61 F.3d 17, 19 (9th Cir.
CV-90 (10/08)
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1995). As the Ninth Circuit reasoned on remand in O’Melveny & Myers,
While a party may itself be denied a right or defense on account of its misdeeds, there is
little reason to impose the same punishment on a trustee, receiver or similar innocent
entity that steps into the party's shoes pursuant to court order or operation of law.
Moreover, when a party is denied a defense under such circumstances, the opposing
party enjoys a windfall. This is justifiable as against the wrongdoer himself, not against
the wrongdoer's innocent creditors.
Id. at 19. Thus, the Court’s tentative view is that the bank’s alleged inequitable conduct cannot be
imputed to the FDIC as receiver in support of an equitable defense. To evaluate whether this rule bars
Defendants’ equitable affirmative defenses, Defendants must provide more facts regarding the conduct
they claim gives rise to their defenses.
The Court tentatively strikes Defendants’ affirmative defenses for lack of proximate cause, no injury,
and speculative damages (seventh, eleventh and twelfth affirmative defenses) because they simply
recite potentially missing elements of Plaintiff’s prima facie negligence claim. Although the underlying
arguments may be raised at trial to challenge Plaintiff’s case-in-chief, they are not affirmative defenses
for which Defendants have the burden of proof. With respect to Defendants’ eighth affirmative defense
for intervening or superseding cause, the Court’s tentative view is that this defense is barred only to the
extent that it is based on the FDIC’s conduct as receiver. To the extent it is advanced based on the prereceivership conduct of certain others acting as or for the bank, it may be a defense that can be
pursued. The Court reserves this issue until there is greater detail provided in the amended answers.
Turning to Defendants’ sixth affirmative defense invoking the business judgment rule, the Court
previously ruled that the business judgment rule is unavailable to the Officer Defendants; thus, the
Court tentatively strikes the sixth affirmative defense to the extent that it is advanced by the Officer
Defendants. Finally, the Court’s tentative view is that Defendants’ fifteenth and sixteenth affirmative
defenses, which attempt to reserve rights under Civil Rule 19 and Civil Rule 14, respectively, should be
stricken because these are not affirmative defenses. Defendants can seek to add parties via the proper
motions, but may not reserve the right to add parties as an affirmative defense.
In sum, the Court is inclined to strike Defendants’ first, second, fourth, seventh, eleventh, twelfth,
fifteenth and sixteenth affirmative defenses, and the Officer Defendants’ sixth affirmative defense. The
availability of the other affirmative defenses is unclear at this time and will be reassessed after the
presentation of greater factual detail in the amended answers describing the alleged conduct that gives
rise to each of these defenses. Thus, the Court tentatively strikes each Defendant’s answer and grants
leave to amend so that Defendants can replead their surviving affirmative defenses with the requisite
level of detail.
The Court also expresses its view that further motion practice concerning Defendants’ affirmative
defenses may not be an efficient use of resources given the availability of contention interrogatories to
Plaintiff and the lack of urgency in resolving many of these issues. However, the Court recognizes that
CV-90 (10/08)
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whether certain discovery can be pursued by Defendants may turn on the availability of one or more of
the challenged defenses.
Counsel for Plaintiff and Defendants address the Court regarding each affirmative defense and the
issues raised by the Court, including: (i) the practical significance of deciding these issues early in the
litigation, and the defenses’ effect on the scope of discovery; (ii) Defendants’ potential basis for
asserting the defense of unclean hands; (iii) whether the FDIC as receiver is responsible for the actions
of the FDIC as regulator in connection with equitable defenses; (iv) if the FDIC approves certain actions
as a regulator and then later, as receiver, seeks to recover notwithstanding the effect of those same
actions, whether that would support an affirmative defense, including unclean hands; (v) whether the
Court previously ruled that the business judgment rule is unavailable to shield officers from liability, and
the scope of the Court’s prior ruling; (vi) whether Defendants can rely on the affirmative defense of
intervening or superseding cause based on actions other than those taken by the FDIC; (vii) the basis
for the affirmative defense of proportionate liability, and the other parties whom Defendants assert are
liable; (viii) whether the affirmative defense of failure to mitigate is available against the FDIC in light of
the FDIC’s statutory duties; (ix) the effect of the no duty rule on the availability of the defense of failure
to mitigate; (x) whether the defense of failure to mitigate necessarily involves judicial review of the
FDIC’s discretionary decisions; and (xi) the basis for the defense of comparative negligence.
The Court adheres to its tentative view and GRANTS in part the motion to strike Defendants’ affirmative
defenses. The Court finds that the Iqbal and Twombly pleading standards apply, and instructs
Defendants to replead their affirmative defenses in compliance therewith. Counsel for Defendants
represents that he will carefully consider the basis for each affirmative defense before repleading.
Defendants’ amended answers shall be filed on or before August 13, 2012.
The status conference is held. A further status conference for both actions is scheduled for October 1,
2012. The parties shall submit a joint report on or before September 27, 2012 with respect to the status
of discovery and settlement efforts in Short and the developments with respect to affirmative defenses
and the parties’ pending discovery issues in FDIC. The parties represent that they are pursuing
settlement efforts with Judge Tevrizian (Ret.), and that they are currently selecting a date in October.
Accordingly, the Court continues the Post Mediation Status Conference to November 5, 2012 at 1:30
p.m. If a settlement is reached, the parties are ordered to file a notice of settlement with a proposed
date by which the matter will be dismissed. No appearance will be required on November 5, 2012 if
such notice is filed on or before November 2, 2012.

IT IS SO ORDERED.
1
Initials of Preparer
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
FEDERAL DEPOSIT
INSURANCE CORPORATION,
as Receiver for First Security
National Bank,
Plaintiff,
v.
DAN R. BAKER, et al.,
Defendants.

:
:
:
:
:
:
:
:
:
:
:
:

CIVIL ACTION NO.
1:12-CV-4173-RWS

ORDER ESTABLISHING PROTOCOL FOR PRODUCTION
OF ELECTRONICALLY STORED INFORMATION
Having considered the proposed protocols regarding electronically stored
information (“ESI”) submitted by the Parties, as well as the arguments of
counsel presented at the hearing held April 8, 2013, the Court enters the
following Order establishing the protocol for the production of ESI.
1.

On December 4, 2009, First Security National Bank (“FSNB” or
“the Bank”) was closed by the Office of the Comptroller of the
Currency (“OCC”), and the Federal Deposit Insurance
Corporation, as Receiver for First Security National Bank, (“FDIC-

AO 72A
(Rev.8/82)
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R”) was appointed as Receiver. As used herein, “FDIC-R” or
“Plaintiff” means FDIC-R in its capacity as Receiver of FSNB, and
“Defendants” shall mean collectively the D&O Defendants.1
2.

This Protocol applies to the ESI provisions of FED. R. CIV. P. 16,
26, 33, 34, and 37. As used herein, the words “Party” or “Parties”
include Plaintiff and Defendants.

3.

In this Protocol, the following terms have the following meanings:
a.

“Metadata” means: (i) information embedded in a Native
File that is not ordinarily viewable or printable from the
application that generated, edited, or modified such Native
File; and (ii) information generated automatically by the
operation of a computer or other information technology
system when a Native File is created, modified, transmitted,
deleted, or otherwise manipulated by a user of such system.
Metadata is a subset of ESI.

1

Dan R. Baker (“Baker”), Ralph N. Barber, Jr. (“Barber Jr.”), Ralph N. Barber,
Sr. (“Barber Sr.”), John A. Conway (“Conway”), Jerry G. Gardner (“Gardner”), Carl
Howington (“Howington”), and John R. Smith (“Smith”). 3
2
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b.

“Native File(s)” means ESI in the electronic format of the
application in which such ESI is normally created, viewed,
and/or modified. Native Files are a subset of ESI.

c.

Static Image(s)” means a representation of ESI produced by
converting a Native File into a standard image format
capable of being viewed and printed on standard computer
systems. In the absence of agreement of the Parties or order
of Court, a Static Image should be provided in Tagged
Image File Format (TIFF, or .TIF files). If a TIFF or .TIF
file cannot be created, then the Static Image should be
provided in Portable Document Format (PDF). If load files2
were created in the process of converting Native Files to
Static Images, or if load files may be created without undue
burden or cost, load files shall be provided as set forth in
Exhibit “A”.

2

A “load file,” as that term is used herein, refers to the file necessary to load
data into a reviewable database. A load file can, for example, specify what individual
pages belong together as a document, what attachments are included with a document,
where a document begins and ends, and what metadata is associated with a document.
3
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4.

The provisions set forth in Exhibit “A” shall govern the production
of ESI.

5.

FDIC-R or its contractors are in possession of certain ESI related
to FSNB (the “FSNB ESI”). The FSNB ESI includes the following
databases, a list of which is attached hereto as Exhibit “B”. FDICR represents that the FSNB ESI listed on Exhibit “B” is a complete
and accurate listing of all FSNB ESI obtained from FSNB by
FDIC-R. Subject to the terms of this ESI Protocol and the proposed
Protective Order, FDIC-R shall process and produce any and all
documents to Defendants in accordance with the procedure set
forth in this ESI Protocol in the format specified in Exhibit “A”.

6.

FDIC-R shall produce the FSNB ESI in two phases. Phase I will
focus on targeted sets of documents not amenable to search terms.
Phase II shall include additional designated ESI and search terms
based on the information produced in Phase I.

7.

In Phase II, Defendants shall collectively identify a reasonable set
of search terms to run across the FSNB ESI. Thereafter, the Parties
shall meet and confer in good faith to establish agreed search
4
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(Rev.8/82)

Case 1:12-cv-04173-RWS Document 20 Filed 04/18/13 Page 5 of 20

terms. In order to facilitate the good faith negotiation of search
terms between the FDIC-R and Defendants, FDIC-R shall provide
search term hit reports to Defendants which identify the number of
unique documents which hit upon each identified search term
requested by Defendants. FDIC-R shall also identify in the hit
reports the number of family members for the unique hits, and the
parties shall work in good faith to arrive at a mutually agreeable set
of search terms. If the Parties are unable to agree upon a final set of
search terms after conferring in good faith, any Party may raise the
issue with the Court by motion. After the Parties have agreed upon
search terms, or established search terms with the assistance of the
Court, FDIC-R shall apply the search terms to filter the ESI and
export to a Relativity database the documents captured by the
agreed upon search terms.
8.

Defendants shall be granted access to the Relativity database to
enable them to inspect documents and designate the documents
they wish to have produced. After Defendants review the
documents, Defendants may request a second round of email
5
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search terms utilizing the same protocol set out in Paragraph 7
hereof.3 FDIC-R shall produce non-privileged documents
designated for production by each Defendant, and log any
document reasonably believed not discoverable because it is
privileged, subject to the work product doctrine, non-responsive, or
otherwise not discoverable.
9.

Defendants are in possession of certain ESI, including, without
limitation, email and documents of various types. Defendants, at
their own expense, shall identify and produce non-privileged ESI
that is responsive to Plaintiff’s discovery requests in the format
specified in Exhibit A. Defendants shall log any document
reasonably believed to be not discoverable because it is privileged,
subject to the work product doctrine, or otherwise not discoverable
on the basis of a recognized protection or privilege.

10.

Producing any ESI for inspection shall be without prejudice to any
claim that such ESI is protected by the attorney-client privilege,

3

By agreement of the Parties, additional iterations of search terms may be run
to assure identification of relevant documents.
6
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work product doctrine, or any other applicable privilege or ground
for withholding production. Upon demand, the receiving party
shall return any such inadvertently produced ESI and all copies of
such ESI to the producing party. To the extent that the parties
disagree over the application of these principles to any such
production or challenge the privileged nature of such material, the
receiving party shall not make use of the material in question until
the matter is resolved by the Court.
11.

In accordance with Federal Rule of Evidence 502(b), no party shall
be deemed to have waived its right to assert the attorney-client
privilege and/or attorney work-product privilege (collectively
“Privilege”) if Privileged materials are inadvertently disclosed
despite the parties’ exercise of a reasonable standard of care with
respect to the production of such materials. Upon the discovery by
any party of an inadvertent disclosure of materials protected by
Privilege, in accordance with Federal Rule of Civil Procedure
26(b)(5)(B) that party shall promptly notify the other counsel in
writing of the disclosure, identify the document that contains such
7
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materials, and immediately take steps to preclude further
disclosure. In such an event, the party receiving the materials
protected by Privilege will return or destroy all copies of identified
materials and treat those materials as if they had been initially
excluded from production.
12.

The return or destruction of a document or materials over which
the producing party has asserted a claim of Privilege as set forth
above shall be without prejudice to the receiving party’s right to
seek an order from the Court directing the production of the
document on the ground that the claimed Privilege is invalid or
inapplicable; provided, however, that mere production of the
document or information in the course of this action shall not
constitute grounds for asserting waiver of the Privilege.

13.

All queries, searches, filters, document review, and other use of
Relativity shall be the work product of the attorney/firm working
in Relativity and shall not be available to any other party in this
case.

8
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14.

Nothing in this Protocol requires Plaintiff or Defendants to
produce again information that was produced to the other before
this action was commenced.

SO ORDERED, this 17th day of April, 2013.

________________________________
RICHARD W. STORY
United States District Judge

9
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Exhibit A to ESI Protocol
FDIC-R First Security National Bank v. Dan R. Baker et al.

Form of Production for Email
All electronic email from Windows-Based ESI (“WESI”) shall be
produced as Static Images complete with full text extracts and the following
fields of metadata, to the extent the metadata is available:
1.

Custodian (Name of Custodian from which file is being produced);

2.

Other Custodians (Name(s) of custodian(s) who had exact copy of
message before de-duplication);

3.

Author (FROM field);

4.

CC;

5.

BCC;

6.

Recipient (TO field);

7.

Subject

8.

MD5 Hash Value or Equivalent;

9.

Date Sent (Date the email was sent);

10.

Date Received (Date the file was received);

10
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11.

Time Sent (Time the email was received);

12.

Time Received (Time the email was received);

13.

File Type (Application used to create the file);

14.

Page Count;

15.

File Ext (Extension for the file);

16.

PST Name (File name);

17.

Body Text (Extracted text);

18.

Bates Begin (Beginning Production Number);

19.

Bates End (Ending Production Number);

20.

Attach Begin (Beginning Attachment Range Number);

21.

Attach End (Ending Attachment Range Number).

Electronic mail shall be produced along with attachments to the extent the
message and/or any attachment is responsive, relevant and not privileged. As a
general matter, subject to specific review, a message and its attachments(s) shall
not be withheld from production based on the fact that one or more attachments
are privileged, irrelevant or non-responsive. To the extent the message and/or
one or more attachments is privileged or non-responsive, the responsive, non-
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privileged documents shall be produced along with placeholders indicating
whether the individual record was withheld as non-responsive or privileged.
Form of Production for Other WESI
All other WESI (including attachments to electronic mail) shall be produced as
Static Images complete with full text extracts and the following fields of
metadata to the extent the metadata is available:
1.

Custodian (Name of Custodian from which file is being produced);

2.

Other Custodians (Name(s) of custodian(s) who had exact copy of
file before de-duplication);

3.

Author;

4.

Doc Title (Title of file from properties);

5.

Doc Subject (Subject of file from properties);

6.

Created Date (Date the file was created);

7.

Created Time (Time the file was created);

8.

Last Modified Date (Date the file was last modified);

9.

Last Modified Time (Time the file was last modified);

10.

Last Saved By (Name of user who last saved the file);

11.

File Type (Application used to create the file);
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12.

Doc Type;

13.

Page Count;

14.

File Ext (Extension for the file);

15.

Path (Full path of the original location where the file was located);

16.

MD5 Hash (MD5 hash value of the original native file);

17.

Body Text (OCR for paper data or Extracted text for all ESI);

18.

Bates Begin (Beginning Production Number);

19.

Bates End (Ending Production Number);

20.

Attach Begin (Beginning Attachment Range Number);

21.

Attach End (Ending Attachment Range Number),

Form of Production for Spreadsheets
ESI in the form of spreadsheets shall be produced in native format. There will
be a static image placeholder within the final Bates-numbered set, stating that
the document will be produced natively. The file name of the placeholder will
be changed to reflect the static image’s Bates number for cross-reference
purposes. These documents will be accompanied with the appropriate load files
indicating a cross reference to the Bates numbered Static Image.
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Load Files
All WESI shall be produced along with an IPRO, Opticon, or Summation DII
load file indicating Bates numbers and document breaks. Metadata shall be
produced in Concordance DAT file format, DII format and summary text file
for Summation, or XML format and extracted full text shall be provided in TXT
file format at the document level. Non-Windows-Based Applications and Data
shall be subject to the same production requirements to the extent technically
and legally feasible.
Data Culling
The following file types shall be processed for production:

Extension

File Type Description

cab

Windows cabinet (data will be extracted and container file)

csv

Comma Separated Values file

dat

Data file

dbx

Outlook Express E-mail Folder

doc

Microsoft Word

doom

Microsoft Word Template

docx

Microsoft Word 2007

dxl

Lotus Notes Message File
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efax

Electronic fax documents

email

Outlook Express E-mail Message

eml

Outlook Express Saved Mail Messages files

emlx

Apple Mail email message

htm

Web based Hypertext Markup Language.File

html

Web based Hypertext Markup Language File

ics

Calendar items in Apple, Mozilla and Google

key

Apple Keynote presentation

maildb

MSN Mail file

mbox

Unix MAC file mailbox

mlm

Novell Group Wise saved email message file

mdb

Microsoft Access Database

mht

Multipurpose Internet Mail Extension

mim

Multipurpose Internet Mail Extension

mpp

Microsoft Project

msg

Outlook Mail Message

nsf

Lotus Notes (data will be extracted and container file discarded)

ost

Microsoft Outlook Offline folder file (data will be converted, extracted
and container file discarded)

pbx

Outlook Express message folder file

pdf

Portable Document Format File

pop

PopMail Messages file

pps

Microsoft PowerPoint Show file

ppt

Microsoft PowerPoint file

pptx

Microsoft PowerPoint 2007
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pst

Microsoft Outlook personal folder file (data will be extracted and
container file discarded)

rar

WinRAR compressed archive (data will be extracted and container file
discarded)

rtf

Rich Text Format

tif

Tagged Image Format

txt

Plain Text File

wks

Works Spreadsheet

wpd

Corel WordPerfect

wps

Microsoft Works Word Processor Document

xls

Microsoft Excel

xlsx

Microsoft Excel 2007

xml

Extensible Markup Language file

xps

XML Paper Specification

zip

Zipped Compressed File (data will be extracted and container file
discarded)

zipx

Extended Zipped Compressed File (data will be extracted and
container file will be discarded)

Duplicates
To avoid the production of more than one copy of a particular unique item, the
Parties shall use industry standard MD5 or SHA-1 hash values within (1) all
emails identified for production, and (2) all loose files identified for production.
The Parties will not de-duplicate attachments to emails against loose files.
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Other Methods to Streamline Discovery
The Parties agree to meet and confer in good faith about any other technology
or process that a producing party proposes to use to streamline the culling,
review and production of ESI (e.g., email threading, near de-duplication,
technology assisted review). The Parties shall make reasonable good faith
efforts to resolve any objections to the use of such technology or process before
seeking relief from the court.
Production Media
Documents shall be produced on external hard drives, readily accessible
computer or electronic media, e.g., CDs or DVDs, or by FTP upload
(“Production Media”). All Production Media should have the following four
directories: (1) IMAGES for the images; (2) DATA for the .dat and .opt files;
(3) TEXT for the extracted text/OCR files; and (4) NATIVES for the native
Excel files. The Production Media shall identify: (a) the producing party’s
name; (b) the production date; and (c) the Bates Number range of the materials
contained on the Production Media.
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Color
Where the original of a produced document is in color, and color is material to
the interpretation of the document, the receiving party may request that the
document be produced in color (whether electronic or paper).
Physical Documents
Documents that exist solely in physical hard-copy format shall be converted and
produced following the same protocols outlined above. The metadata shall
indicate document breaks and identify the custodian from whom the document
was collected. The “.tiff’ files shall be subject to an Optical Character
Recognition (“OCR”) process.
Inaccessible Data
The Parties need not collect documents stored on disaster recovery backup tapes
unless a showing of specific need is made.
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Exhibit B to ESI Protocol
FDIC-R First Security National Bank v. Dan R. Baker et al.
10157 First Security National Bank
DMS Scope of Data
S6 Email Database
S6 Email Database V2
S6 Fedline Advantage Domestic Incoming Wirelog Info 8
S6 Fedline Advantage Domestic Outgoing Wirelog Info 9
S6 Fedline Advantage International Incoming Wirelog Info 10
S6 Fedline Advantage International Outgoing Wirelog Info 11
S6 File Shares and Miscellaneous Documents 1
S6 Files and Departmental Shares Part 2 14
S6 FIS Harland LaserPro Customer Master Info 3
S6 FIS Harland LaserPro Loan Customer Capacity 5
S6 FIS Harland LaserPro Loan Origination Info 4
S6 Fiserv IPS Sendero AP Vendor Master Info 12
S6 Fiserv IPS Sendero AP Vendor Transactions Info 13
S6 Fiserv ITI Premier Certificate of Deposit Master Info 18
S6 Fiserv ITI Premier Customer Master Info 16
S6 Fiserv ITI Premier DDA and SAV Master Info 17
S6 Fiserv ITI Premier Loan Master Info 20
S6 Fiserv ITI Premier Safe Deposit Box Master Info 19
S6 Fiserv Web Director Core Banking Reports 6
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S6 Fiserv Web Director Statements 7
S6 Forensic Data 2
S6 Forensic Data Email
S6 Forensic File Inventories
S6 Pending ADP Payroll Info 21
S6 Scanned Documents
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
GAINESVILLE DIVISION

FEDERAL DEPOSIT INSURANCE
CORPORATION, as receiver for
CRESCENT BANK & TRUST
COMPANY,
Plaintiff,
v.
J. DONALD BOGGUS, JR.,
CHARLES R. FENDLEY, JOHN S.
DEAN, SR., RYKER J. LOWE, and
RICHARD M. ZORN,

Defendants.

:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:

CIVIL ACTION
NO. 2:13-cv-00162-WCO

ORDER
This is a case by plaintiff FDIC against several former directors and officers of
Crescent Bank & Trust Company. The FDIC alleges that defendants ignored
regulatory warnings, the bank’s internal credit policy, and banking regulations by
approving six transactions that resulted in approximately $11 million in losses.
Plaintiff claims that defendants, the former directors and officers of the bank, should
be held personally responsible for these losses. Plaintiff asserts three bases for relief:
negligence, gross negligence, and breach of fiduciary duty.
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Defendants filed two motions to dismiss the complaint [17, 22]. Both motions
advance the same reasoning for the complaint’s dismissal: the FDIC’s ordinary
negligence claim fails as a matter of law, the complaint does not state a claim for gross
negligence, and the FDIC’s breach of fiduciary duty claim necessarily fails because
there is no negligent activity for the breach of fiduciary duty claim to stand on.
These motions have been pending for some time. The court refrained from
ruling on the motions pending the Georgia Supreme Court’s answer to two sets of
certified questions posed by the Eleventh Circuit and another member of this court.
See FDIC v. Skow, 741 F.3d 1342 (11th Cir. 2013); FDIC v. Loudermilk, 984 F. Supp.
2d 1354 (N.D. Ga. 2013). Although the Georgia Supreme Court has yet to answer the
certified questions posed by Skow, the court’s pronouncement in FDIC v. Loudermilk,
2014 Ga. LEXIS 587, 2014 WL 3396655 (Ga. July 11, 2014), was sufficiently
edifying to resolve the pending motions.
The court finds that defendants’ motions to dismiss must be denied in their
entirety. Plaintiff adequately alleges procedural defects in the loan approval process.
Although defendants may later find statutory sanctuary from liability, the exact
contours of whether defendants exercised sufficient diligence to “ascertain the
relevant facts” may not be decided on the pleadings alone. See Loudermilk, 2014 WL
3396655, at *9. Plaintiff’s claim for gross negligence also survives. Plaintiff alleges
2
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multiple deficiencies in the underwriting and loan approval process and marked
departures from sound banking policy. The complaint states a claim for gross
negligence. Plaintiff’s claim for breach of fiduciary duty remains intact for the same
reasons.
I. Standard of Review
In evaluating a motion to dismiss under Rule 12(b)(6), the court must view the
complaint in the light most favorable to the non-moving party. Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 555-56 (2007) (citations omitted). A complaint must contain
sufficient factual matter, accepted as true, to “state a claim to relief that is plausible
on its face.” Id. at 570. “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678
(2009). Thus, a complaint should be dismissed only when the facts alleged fail to
state a plausible claim for relief. Twombly, 550 U.S. at 555. “[D]etailed factual
allegations” are not necessary, but a plaintiff must furnish more than “labels and
conclusions” or “a formulaic recitation of the elements of a cause of action.” Id.
Rather, the allegations must “raise the right to relief above the speculative level.” Id.
at 556.
With this standard in mind, the relevant facts are as follows.
3
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II. Facts
Crescent Bank is one of many banks to suffer a hangover after the heady mix
of easy credit, rapid real estate development, and generally favorable economic
conditions came to an end. The bank, which at one time had aspirations to surpass $1
billion in assets, collapsed into receivership in July 2010. (Compl. ¶ 9, 20, ECF No.
1).
Plaintiff maintains that Crescent Bank’s collapse was due in no small part to the
bank’s reliance on “volatile, noncore” real estate loans. (Id. at ¶ 20). Plaintiff singles
out four commercial real estate loans and two lines of credit as particularly egregious
violations of the bank’s loan policies, loan underwriting requirements, and prudent
lending practices. The exact deficiencies vary from loan to loan, although the
complaint alleges substantive and procedural defects with the loan approval process
for all six transactions. These six transactions caused the bank to suffer more than $11
million in damages. (Id. at ¶ 1).
Defendants claim that plaintiff, with the benefit of hindsight, seeks to hold
defendants accountable “for their failure to predict what neither regulators nor leading
economists saw coming.” (Mot. Dismiss 12-13, ECF No. 22-1). Defendants
characterize the bank’s failure as an unfortunate but unforeseeable consequence of the

4
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financial maelstrom that sank so many balance sheets, not the product of unreasonable
or irrational management decisions.
III. Plaintiff’s Complaint Survives Defendants’ Motions to Dismiss
A. Materials Considered
Defendants ask the court to judicially notice certain facts in the FDIC’s
“Material Loss Review” of Crescent Bank. See Office of Inspector General, Report
No. MLR-11-011, Material Loss Review of Crescent Bank & Trust Co., Jasper,
Georgia (Jan. 2011), available at http://www.fdicoig.gov/reports11%5C11-011.pdf
(“OIG Report”). A court may take judicial notice of a fact that is not subject to
reasonable dispute if it is either generally known within the trial court’s territorial
jurisdiction or if the fact to be noticed can be accurately and readily determined from
sources whose accuracy cannot reasonably be questioned. FED. R. EVID. 201(b).
Defendants note that a court may consider public records without converting a motion
to dismiss into a motion for summary judgment. See Bryant v. Avado Brands, Inc.,
187 F.3d 1271, 1280 (11th Cir. 1999). Defendants analogize the OIG Report to SEC
filings, which courts routinely accord judicial notice in securities fraud cases. See,
e.g., id.
The court will not judicially notice statements made in the OIG Report.
Defendants wish to cite sections of the OIG Report for the truth of those statements,
5
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not to show what statements the document contains. Taking judicial notice of a hotly
contested fact, like whether Crescent Bank was “in substantial compliance with laws
and regulations,” is entirely inappropriate. While the court is free to notice that the
OIG Report contains this statement and similar ones, the fact that the FDIC said it
does not make it true. See Bryant, 187 F.3d at 1278 (limiting judicial notice to “what
statements the documents contain” and not the truth of the matter asserted in the
documents) (citation omitted). Defendants’ references to securities fraud cases are not
particularly compelling because the “usual rules for considering 12(b)(6) motions are
. . . bent to permit consideration of an allegedly fraudulent statement in context.”
Harris v. Ivax Corp., 182 F.3d 799, 802 n.2 (11th Cir. 1999). The same justification
is not present here.
Additionally, the OIG Report is not “central to the plaintiff’s claims” in the
same way that a securities filing is central to a securities fraud case. See Brooks v.
Blue Cross and Blue Shield of Fla., Inc., 116 F.3d 1364, 1369 (11th Cir. 1997). To
be sure, the subject matter of the Report and plaintiff’s complaint overlap
significantly, but plaintiff’s causes of action are not based on the OIG Report–a
critical distinction. See Weiss v. 2100 Condo. Ass’n, Inc. @ Sloan’s Curve, 2012 U.S.
Dist. LEXIS 188917, 2012 WL 8751122, at *1-2 (S.D. Fla. Oct. 17, 2012)
(concluding that extrinsic materials “must either form the basis for the claim or be
6
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necessary to support the claim at issue” to avoid transforming a motion to dismiss into
a Rule 56 motion).
While the court may judicially notice matters of public record, “it may not draw
inferences from them at the motion to dismiss stage.” See Boom v. Rosebandits, LLC,
2013 U.S. Dist. LEXIS 158528, 2013 WL 5928342, at *3 (S.D. Fla. Nov. 5, 2013)
(citing Stratford Holding, LLC v. Fog Cap Retail Investors, LLC, 516 F. App’x 874,
874 (11th Cir. 2013)); cf. In re HomeBanc Corp. Sec. Litig., 706 F. Supp. 2d 1336,
1341 n.1 (N.D. Ga. 2010) (taking judicial notice of the financial crisis but refusing to
infer any relationship between the financial crisis and a decline in a real estate
investment trust’s stock). Therefore, the court will not judicially notice statements in
the OIG Report for the truth of their content.
B. Ordinary Negligence Claims Are Not Barred As a Matter of Law
As the Georgia Supreme Court’s decision in FDIC v. Loudermilk makes clear,
the business judgment rule does not absolutely insulate bank directors and officers
from ordinary negligence claims.1 Georgia law distinguishes between “unreasonable

1

The parties’ discussion of the business judgment rule–submitted preLoudermilk–extensively reviews and interprets Flexible Products v. Ervast, 284 Ga. App. 178, 643
S.E.2d 560 (2007) and Brock Built, LLC v. Blake, 300 Ga. App. 816, 686 S.E.2d 425 (2009). These
cases, however, were explicitly overruled by Loudermilk, so the parties’ positions on those cases are
no longer germane. See Loudermilk, 2014 WL 3396655, at *11.
7
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decisions” and “unreasoned and uninformed decisions.” Loudermilk, 2014 WL
3396655, at *3.
The former does not give rise to an ordinary negligence claim. This court is not
a forum to second-guess the merits of a businessperson’s business judgment. See id.
at *5 (emphasizing that Georgia law reflects “a strong judicial reluctance to question
the business judgments of business people”) (citations omitted). The business
judgment rule insulates directors from liability based on “ordinary mistakes [and]
errors of judgment,” unless the lapses are so egregious that they may be described as
gross negligence. See id. at *3 (quoting McEwen v. Kelly, 140 Ga. 720, 723(1), 79
S.E. 777 (1913) (internal quotations marks and emphasis omitted)). But an inadequate
or faulty process for reaching that judgment remains open to judicial scrutiny. Id.
Bank officers and directors may be liable “for a failure to exercise ordinary care with
respect to the way in which business decisions are made.” Id. at *11. Making the
wrong decision is fine. Making an uninformed decision is not.
For example, allegations that bank directors “unthinking[ly] acquiesce[d]” to
loan proposals or approved loans “without reasonable diligence to ascertain the
relevant facts” may state a claim sounding in ordinary negligence. See id. at *3.
Claims that bank directors made decisions “without deliberation” or “without the

8
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requisite diligence to ascertain and assess the facts and circumstances upon which the
decisions are based” are not precluded as a matter of law. Id. at *5.
But a plaintiff must do more than supply minor quibbles with the way in which
a board went about implementing the board’s decision. See id. at *16. Bank officers
and directors “are presumed to have acted in good faith and to have exercised ordinary
care” unless the plaintiff puts forth sufficient proof to rebut it. Id. “[T]hose seeking
to challenge a business decision bear the burden of proving that it was made without
good faith, due diligence, or deliberation.” Id. at *2 n.2.
Here, plaintiff adequately alleged procedural defects with respect to the six
disputed transactions to state a claim for ordinary negligence. In one loan, plaintiff
alleges that the credit memorandum’s section for discussing “repayment capacity” was
blank. (Compl. ¶ 33, ECF No. 1). In another, plaintiff claims that defendants did not
obtain “current and complete financial information from the borrower and guarantor.”
(Id. at ¶ 37). One loan was approved without obtaining an appraisal–a clear-cut and
obvious violation of the bank’s loan policy. (Id. at ¶ 44). For one line of credit, two
defendants failed to recuse themselves despite an apparent conflict of interest and
failed to obtain an independent appraisal. (Id. at ¶ 64-76). These claims, taken as true,
suggest defendants approved the transactions without “a due investigation and
consideration of the situation” and failed to “exercise the same diligence and care as
9
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would be exercised by ‘ordinarily prudent’ officers and directors of a similarly
situated bank.” Id. at *5, 12 (quoting Bartow Lumber Co. v. Enwright, 62 S.E.2d 233
(1908)). Accordingly, plaintiff’s claim for ordinary negligence will not be dismissed.
C. Gross Negligence
Defendants claim that plaintiff has not provided sufficient allegations to
maintain a claim for gross negligence. In Georgia, gross negligence requires the
absence of “slight diligence.” FDIC v. Loudermilk, 984 F. Supp. 2d 1354, 1360 (N.D.
Ga. 2013) (quoting O.C.G.A. § 51-1-4). Slight diligence is “that degree of care which
every man of common sense, however inattentive he may be, exercises under the same
or similar circumstances.” Morgan v. Horton, 308 Ga. App. 192, 197-98, 707 S.E.2d
144 (2011). “Whether conduct alleged amounts to gross negligence is, as a general
rule, a question to be resolved by the jury and not by the Court as a matter of law.”
FDIC v. Blackwell, 2012 U.S. Dist. LEXIS 109676, 2012 WL 3230490, at *5 (N.D.
Ga. Aug. 3, 2012) (quoting Morgan, 308 Ga. App. at 197 (2011)).
Defendants claim that the complaint lacks a single factual allegation that
defendants engaged in an irrational process for approving the loan. Defendants
emphasize that plaintiff does not allege that defendants “failed to attend meetings,
consider the loan and borrower information that was presented to [them] or otherwise

10
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engage in a reasonable good faith process for evaluating and approving loans.” (Mot.
Dismiss 15-16, ECF No. 17-1).
That statement is partially true; the complaint does not allege that any defendant
failed to attend meetings, but the complaint is replete with allegations that defendants
failed to consider information that they should have considered or failed to gather
essential information before approving each loan. The complaint alleges specific
violations of the bank’s credit policy and that defendants approved transactions
despite glaring inadequacies in the credit memoranda. Allegations that defendants
disregarded the bank’s own loan policies may support a claim for gross negligence.
See FDIC v. Adams, 2013 U.S. Dist. LEXIS 165232, 2013 WL 6044111, at *6 (N.D.
Ga. April. 3, 2013); see also Blackwell, 2012 WL 3230490, at *4-5 (finding that
allegations that bank directors approved loans despite “readily apparent” violations
of the bank’s loan policy stated a claim for gross negligence). Plaintiff also alleges
that defendants relied on improperly prepared, incomplete, or old loan appraisals,
which is also sufficient to sustain a claim for gross negligence. See FDIC v.
Loudermilk, 984 F. Supp. 2d at 1361-62 (citing FDIC v. Miller, 2012 U.S. Dist.
LEXIS 189484, 2012 WL 9494045, at *4 (N.D. Ga. Dec. 26, 2012)). Therefore,
plaintiff’s gross negligence claim also survives.

11
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IV. Transactions Where a Certain Defendant Was Not Part of the Approving
Committee at the Time the Transaction Was Approved
Some defendants did not vote to approve every transaction listed in the
complaint. Defendants ask the court to dismiss claims based on loans that were
approved prior to defendants’ joining the loan committee. (Mot. Dismiss 28, ECF No.
22-1). Defendants Zorn, Lowe, and Dean never sat on the Management Loan
Committee, so they ask the court to dismiss any claim against them based on a
transaction approved by the Management Loan Committee. (Id. at 28-29). Finally,
defendant Boggus notes that plaintiff does not allege that he approved the loan to
“Borrowing Entity II.” (Reply 13-14, ECF No. 30).
Defendants request relief for a non-existent problem. Plaintiff’s complaint
specifically alleges that all five defendants approved the transaction or if fewer than
all reviewed and approved the loan, lists the defendants by name. Unlike other
complaints filed by the FDIC against bank directors, this complaint does not allege
that every defendant is liable for losses sustained on every transaction, regardless of
whether the defendant served on the committee that approved the loss transaction. See
FDIC v. Briscoe, 2012 U.S. Dist. LEXIS 153603, 2012 WL 8302215, at *8 (N.D. Ga.
Aug. 14, 2012) (requiring plaintiff to replead because the complaint “improperly
lumps defendants together” and alleged no more than “minimal individualized

12
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allegations to distinguish their conduct”) (citations and internal quotation marks
omitted).
To conclude, plaintiff’s complaint survives in its entirety; defendants’ motions
to dismiss [17, 22] are DENIED.
IT IS SO ORDERED, this 22nd day of August, 2014.
s/William C. O’Kelley
William C. O'Kelley
Senior United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver for
Haven Trust Bank,

Plaintifl

CIVIL ACTION
No. 1:11-cv-2303-SCJ

EDWARD BRISCOE ef al.
Defendants.

ORDER
This matter is before the Court on motion for protective order regarding
Defendants' joint first request for production of documents [Doc. No. 59], motion
for leave to file supplemental memorandum [Doc. No. 86], and motion for protective

order regarding the protocol for the discovery of electronically stored information

("ESr') [Doc. No. 61] by Plaintiff, on cross-motion for protective order to implemcrrt
Defendants' ESI protocol [Doc. No. 68] and motion for leave to file sur-reply
IDoc.
No. 85] by Defendants, and on motion to join response of co-Defencrants opposing

Plaintiff's motion for protective order regarding protocol for ESI [Doc. No. 7g] by
Defendant Ed Tallis.
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BACKGROUND
On July 14, 2011, Plaintiff Federal Deposit Insurance Corporation as Receiver

for Haven Trust Bank

("

FDIC-R" ) filed

a

complaint

a

gainst the directors and officers

of the Haven Trust Bank ("Bank") alleging that as a result of Defendants negligence

(Count I), breach of fiduciary duty (Count II), and gross negligence (Count III) the
Bank suffered damages in excess of $40 million for which Defendants are jointly and

severally liable. Partially granting Defendants' motion to dismiss, the Court
dismissed the FDIC-R's negligence based claims. Thereafter, FDIC-R filed an
amended complaint asserting

a

claim for gross negligence and

a

claim for breach of

fiduciary duty premised on gross negligence.
In answering the amended complaint, Defendants asserted various defenses.
The FDIC-R takes exception to

a

number of these defenses, arguing that the defenses

serve as an impermissible attempt by Defendants to shift blame for their actions on
to the regulatory agencies (including FDIC in its pre-receivership corporate capacity

('FDIC-C") and the Georgia Department of Banking and Finance ("GDBF")). In
accordance

with the Court's order, the FDIC-R's motion to strike affirmative

defenses became due

on December 27, 2012 (ten days following the parties'

December 17,2012 status conference with the Court). The FDIC-R did not file

motion to strike the defenses at that time.

-2-
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The parties are currently engaged in discovery and their disputes regarding
the production of documents are before the Court.

[.

MOTION FOR PROTECTIVE ORDER REGARDING DEFENDANTS'
IOINT FIRST REQUEST FOR PRODUCTION
The FDIC-R's motion for protective order seeks a Court order preventing the

production of discovery material responsive to a number of requests for productions
made by Defendants. The FDIC-R has also sought leave to supplement its motion

for protective order to include its objections to a subpoena issued by Defendants to
the GDBF, which requires the production of certain categories o{ documents [Doc.

No. 86]. The FDIC-R represents that its objections to the GDBF subpoena "orrerlap

with those objections already asserted by FDIC-R in response to categories of
documents requested
Documents" [ld. at

2].

in

Defendants' Joint First Request

for Production of

As such, the FDIC-R seeks to incorporate its obiections

regarding the GDBF subpoena into its earlier filed motion for protective order. As
the FDIC-R has shown that good cause exists to su pplement its motion for protective

order, the Court shall consider the FDIC-R's motion for protective order as having

included its objections to the GDBF subpoena,

In accordance with Federal Rule of Civil Proceclure 26(b)(1), a Patty " n\ay
obtain discovery regarding any nonprivilegecl matter that is relevant to any Party's
?
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claim or defense." The crux of the FDIC-R's motion for protective order is its
position that because Defendants' affirmative defenses are "legally invalicl," IDoc.
No. 59-1, 8] , the discovery requests aimed at obtaining information to support thcse
defenses seek irrelevant, and therefore non-discoverable, information.

According to the FDIC-R, Defendants' a ffirma tive defenses "assert that either
(a) the FDIC-[C's] and GDBF's pre-receivership interactions

with the Bank cithcr

waived any right of the FDIC-[R] to claim gross negligence by. . . Defcnclants or
otherwise estop the FDIC-[R] from claiming it now; or (b) the FDIC-[C] ancl GDBF
should have done more as regulators to prevent Defendants from acting in such an

imprudent and reckless manner" [Doc. No. 59-1, 8 n.6].
While offered in support of its motion for protective order, the FDIC-R's
memorandum is devoted to its argument that Defendants' affirmative defenses are

"not proper defenses," are not available to Defendants, and are "legally invalid"
[Doc. No. 59-1,11, and 17]. In opposing the motion, Defendants' argue that: (1) their

discovery requests are relevant, as they seek documents relevant to the FDIC-R's

claim that Defendants were grossly negligent and to their "statutory right to
apportion fault to Plaintiffs and identified non-parties," [Doc. No. 69,6]; (2) their

affirmative defenses are valid; (3) the requested documents are in the FDIC-R's

-4-
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possession, custody, or control; and (4) the FDIC-R's motion is but an out of time

attempt to strike the affirmative defenses. The FDIC-R counters that it has not
requested the Court to strike any of Defendants' affirmative defenses but lati-rer to

"acknowledge that several of Plaintiff's affirmative defenses lack a legal basis, are

not relevant to Plaintiff's claims or Defendants['] defenses and, thus, provide no
legitimate basis for discovery" [Doc. No.82,5]. However, the alleged distinction in
the relief sought is one without a material difference.
The Federal Rules of Civil Procedure specifically allot li tigants time to

challenge affirmative defenses prior to the onset of discovery.

See

initially

Ired. R. Civ.

P.

12(f). Here, although the FDIC-R sought and received an extension of the time
allotted under Rule 12(f) to file its motion to strike, it failed to file

a

motion to strike.

Thus, the affirmative defenses remained unchallenged. On this procedural posture,
the course of discovery was set. As the affirmative defenses at issue have not been

struck, they remain the proper subject of discovery. Thus, the Court is unpersuaded
by the FDIC-R's argument that the discovery Defendants seek in furtherance of the

affirmative defenses at issue is irrelevant.l

'

Thc FDIC-R has also objected to several of Defenclants' request for productions (i.c.
Request Nos.8,9,10,24, and 25) on the basis that as the requests aclclrcss tl-rc "FDIC" rathcr
than the "FDIC-R" it is unclear whether Defendants also seek information relating to
FDIC-C, and it has objectecl to Request No.30 on the basis that the request seeks a
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III.

MOTION FOR PROTECTIVE ORDER REGARDING PROTOCOL

FOIT

DISCOVERY OF ESI,

Rule 3 (a)(1) authorizes a party "to inspect, copy, tes!

or

sample . . . electronically stored information" that is the subject of a discovcry
request. In responding to a request for ESI, "[a] party must produce documents as
they are kept in the usual course of business or must organizc ancl label them to
correspond to the categories in the request." Fed. R. Civ. P.3a(b)(2)(E). Here, rhe
parties disagree over the manner in which the FDIC-R must produce ESI.
The FDIC-R has proposed the following phased approach for the prociuction:
(1) Phase I to comprise the production of ESI identified by the FDIC-R in its

initial

document not originating with the FDIC-R, the FDIC-C, or the CDBF [Doc. No. S9-7,5-6
n.4-5]. To the extent the requests for production seek information rclevant to Defenttants'
affirmative defenses, thc FDIC-R must produce thc in{ormation that is within its
"posscssion, custody, or control." Fctl. R. Civ. P.3a(a)(1).

2

Defendant Ed rallis seeks to join in the response his co-Defendants have filed in
opposition to the FDIC-R's motion for protective order IDoc. No. 78]. The FDIC-R does not
oppose the motion and Defendant Tallis represcnts that his position ancl that of his coDefendants is the same with regard to the motion for the protective orcler. Thus,
Defendant Ed rallis's motion to join is GRANTED. Additionally, Dcfendants have filecl
a motion for leave to file a sur-reply in support of their opposition to the FDIC-R's motion
[Doc. No. 85]. They contend that a sur-reply is necessary to adclrcss .t ,,gross
mischa ractcrization of certain authority" by the FDIC-R IId. at ]121. while the filing of surrcplies is not favorcc{. the motion is GRANTED as unopposed.
-6-
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disciosures;" (2) Phase

II to comprise the generation of a "hit report"

based on a

search for documents using search terms agreecl to by the parties, followccl by
clatabase access through a third-party web hosting service to facilitate Defendants'
search, review, and annotation of all documents on the

hit report, and, finally, the

production of all the documents selected by Defendants following their review. '[o
recoup copying and delivery costs, the FDIC-R intends to charge Defenclants 50.06
per page for the production of ESI Defendants identify

as

responsive to their inquiry

upon their review of the database.
Defendants maintain that their protocol should govern ESI prociuction.

Mirroring the suggestion by the FDIC-R, Defendants also propose that the parties
engage in a process to agree upon a list of search terms to be used to generate a hit

report.

Based on the results of the hit report,, Defendants propose that the parties

estabiish the final search terms to be used. Under the Defendants' protocol, the
FDIC-R would then be required to filter ESI using the final search terms, perform

a

responsiveness review, and produce all non-privileged documents responsive to

Defendants' requests at its own expense. The FDIC-R woulcl also be required to
produce all responsive documents not amenable to the use of search terms.

'

The FDIC-R represcnts that ESI responsive to Phase I has alreacly bcen proclucecl [Doc.
No. 61-1,81
-7-
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It is well settled that "parties choosing to respond to an interrogatory by
permitting access to responsive records may do so by providing access to
electronically stored information." Fed. R. Civ. P. 34 advisory committee note on
2006 Amendment. The concern here is whether producing ESI filtered using agreecl

upon search terms satisfies the FDIC's burden to produce responsive discovery. As

noted in Treppel a. Bioztail Cow.,233 F.R.D. 363, 374 (S.D.N.Y. 2006), "there is no
obligation on the part of a responding party to examine every scrap of paper in its

potentially voluminous files in order to comply with its discovery obligations.
Rather, it must conduct a diligent search, which involves developing a reasonably

comprehensive search strategy." A reasonable "search strategy" in the context of
ESI may well encompass employing search terms to

filter electronically storecl data

and identify documents most likely to be responsive to a discovery request.

Scc

'I'reppel,233 F.R.D. at374;Williams a, Taser lnt'\, Inc., No. 1:06-CV-0051-RWS,2007

WL1630875, at "5-6 (N.D. Ga. June 4,2007) (designating search terms to "create

a

universe of presumptively responsive documents"). Where the search terms are
selected through the parties' concerted efforts and the

final search terms

are

generatecl through an iterative process to ensure that the qucries ale sufficiently
focused, it is reasonable to presume that the final search

-8-

will yield responsive

ancl
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relevant documents, but such a technique may also produce documents that are
irreievant.
The FDIC-R proposes that its production burden

will

be satisfied as long as

it makes available to Defendants this grab bag of documents. However, Rule 34
contemplates the organized production of documents:

"A party must produce

documents as they are kept in the usual course of business or must organize and

label them to correspond to the categories in the request." Fed. R. Civ. Proc.
34(bX2)(E)(i). Here, the FDIC-R does not contend that the documents will be
produced as they were kept in the usual course of business by the llank. lt proposes
to produce clocuments organized into folders based on the corresponding search
term(s). But the FDIC-R does not contend that its method for organizing the search-

term positive documents will result in the production of documents labeled to
correspond to the categories in Defendants' request. This level of organization
be possible only

if the FDIC-R performs a responsiveness review,

will

as proposed by

Defendants. And a production of documents organized in accordance with Rule
34(bX2))E(i) will "protect against deliberate or inadvertent production in ways that
raise unnecessary obstacles for the requesting

committee note on 2006 Amendment.

-9-

party." Fed. R. Civ.

P. 34 aclvisory
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The FDIC-R also argues that the Court may shift the cost of performing

a

responsiveness review on to Defendants in the exercise its discretion under Rule 26.

The FDIC-R notes that in accordance with Rule 26(c), the Court rnay institute
measures a party from the "undue burden or expense" of discovery ancl that Rule

26(bX2)(Cxiii) authorizes the court to "limit the frequency or extcnt of cliscovery"

if the "burden or expense of the proposed discovery outweighs its likely benefits."
As discussed above, there is

a

marked benefit to producing discovery organized into

categories responsive to the specific requests for interrogatories. The FDIC-R has

notconvincingly shown that the benefit

is

outweighed by the burden or the cxpense

that will be imposed. Nor is the Court persuaded by the FDIC-R's claim that thc

cost of performing the responsiveness review

will be unduly

burdensome or

exDenslve.

Although the FDIC-R states that it has incurred over $579,000 in discoveryrelated expenses, it is unclear to the Court just what portion of that amount was
spent to facilitate discovery is fftis litigation. On the one hand, it is the FDIC-R's

position that it has expended $579,000 in collecting, processing, and uploacling the
Bank's documents into its internal database system, but, on the other hand, it states
that it is "often impracticable" to calculate with precision the cost it incurs for given

-10-
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electronic discovery tasks for a specific litigation, as a sole contractor is retained to
collectively manage electronic discovery in all titigation involving the FDIC-R IDoc.

No. 61-6,
$579,000

Ill

4, 6, and 13]. Moreover, to the extent the FDIC-R has expended

in processing and uploading documents for this litigation, it has done so

on its own initiative, "to slreamline and hasten the discovery process in anticipatec{

litigation against, inter alia, the former directors and officers of the llank"
131, and

[1rl. at fl

not at the request of Defendants or in contemplation of litigation solely

against Defendants. Accordingly, the FDIC-R must perform a responsivencss
review.

Next, the Court addresses the parties' disagreement over which Party must
bear the cost of converting files from their native format to Tagged lmage [:ile

Format ("TIFF")

files.

Rule 34 dictates that the producing party "pennit thc'

requesting party. . . to inspect, copy, test, or sample" items subject to a request for

production. The requesting party may specify the form in which ESI must

be

produced. Fed. R. Civ. P.34(bX1XC). Where the form is not specified the producing

party must produce ESI in the "form or forms in which it is ordinarily maintainccl
or in a reasonably usable form or forms." Fed. R. Civ. P, 3a(b)(2XE)(ii).

-11-
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Here, there appears to be a dispute over the form of production in the sense
that Defendants appear to argue that upon completing

a

rcsponsivencss review, the

FDIC-R must convert the responsive files to TIFF files at their own cost beforc
producing them while the FDIC-R argues that its production of

a database of search

term-responsive documents, presumably in their native format, would satisfy its

discovery obligations and the further cost of converting files selected from this
database to TIFF files should be shouldered bv Defendants.

To the extent Defendants require conversion of ESI files to l'lFF f iles, thc
FDiC-R must bear the cost of the conversion. The general "presumption is that the

responding party must bear the expense of complying with discovery requests."
Oppenheimer Funrl, Inc. a. Sanders,437 U.S. 340,358 (1978). However, the Court may

exercise its discretion under Rule 26(c)(1) to set terms on the production of discovcry
to protect a party from "undue burden or expense." While the FDIC-R argues that

requiring it to review search-term positive documents for responsiveness would be

unduly burdensome and expensive, it has not presented the same argument irr
relation to its position that Defendants should bear the cost of converting files kr
TIFF.

11
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Rule 3a(b)(1)(C) authorizes the requesting party to specify the form for IISI

produced. Here, Defendants have specified their preference for TIFF files. To the
extent the costs incurred in the conversion of ESI from a native format to l'lFF is

copying cost recoverable under 28 U.S.C.

S 1.920(4),

recoup such cost should it prevail in this action.
201,3

WL "1789728, at *9-10;

Rnce Tires

a

the FDIC-R may be entitled to

See e,g.

Country Vintner of N.C., LLC,

Ant. Inc., 674 F .3d at

167

.

For the reasons stated above, the FDIC-R's motion for protective orcler
regarding the protocol for ESI discovery is DENIED. Defendants' proposed IISI
protocol [Doc. No. 68-1] is ADOPTED with the modification that the proccss of
defining search term shall be limited to no more than ten iterations.

IV.

CONCLUSION
For the above mentioned reasons, the Court concludes as follows:

Plaintiff's motion for protective order regarding Deferrdants' joint first request
for production of documents [Doc. No. 59] is DENIED.

Plaintiff's motion for leave to file supplemental memoranclum [Doc. No. 86]
is GRANTED.
Plaintiff's motion for protective order regarding the protocol for the discovery
of electronically stored information [Doc. No. 61] is DENIED.
Defendants' cross-motion for protective order to implcment Defenc-lants,
elecfronically stored information protocol [Doc. No. 6t]] is GI{AN fED.

-lJ-
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Defendants' ESI protocol [Doc. No. 68-1] is ADOPTED with the modification
listed above.

Defendants'motion for leave to file sur-reply [Doc. No. 85] is GRANTED.
Defendant Ed Tallis's motion to join response of co-Defendants opposing
Plaintiff's motion for protective order regarding protocol for electronically
stored information [Doc. No. 78] is GRANTED.

-

|'.
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THtrHONORABLE STEFE C. JONES
UNITED STATES DISTRICT IUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION
FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver for
Peoples First Community Bank,
Plaintiff,
v.

CASE NO. 5:12-cv-00398-RS -GRJ

GREG M. BRUDNICKI, JOSEPH
F. CHAPMAN, III, HENRY CLAYTON
FUTRELL, PHILIP W. GRIFFITTS,
JOHN ROBERT MIDDLEMAS, JR.,
RODNEY C. MORRIS, RAYMOND
E. POWELL, and JOHN STEPHEN
WILSON, II,
Defendants.
_____________________________/
ORDER
Pending before the Court are Plaintiff’s Motion For Entry of Protective Order
Relating to Confidentiality And Non-Disclosure (Doc. 13) and Defendants’ Motion to
Compel Production of Documents, Strike Or Overrule Objections, And For Sanctions.
(Doc. 15.) On June 11, 2013 the Court conducted a telephonic hearing to address the
motions. For the reasons discussed on the record, and as summarized below, Plaintiff’s
Motion for Entry of Protective Order Relating to Confidentiality and Non-Disclosure is
due to be granted as detailed in this order, and as set forth in the modified
confidentiality and non-disclosure order separately entered by the Court, and
Defendant’s Motion to Compel Production of Documents, Strike or Overrule Objections
And For Sanctions is due to be granted in part and denied in part.
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INTRODUCTION
This action is brought by the Federal Deposit Insurance Corporation, as receiver
(FDIC-R”) for Peoples First Community Bank, against eight of People’s former directors,
one of whom was an officer, for negligence and gross negligence relating to the
approval of eleven transactions. Procedurally, the FDIC-R has filed a first amended
complaint after the Court granted in part and denied in part Defendant’s motion to
dismiss and ordered the FDIC-R to file an amended complaint. (Doc. 10.) The
Defendants have not yet filed a response to the First Amended Complaint. Pursuant to
the Court’s Scheduling and Mediation Order (Doc. 9) the discovery deadline is October
31, 2013.
The two motions addressed in this order concern the production of documentary
information by the FDIC-R. The motion for protective order requests the Court to enter
an appropriate confidentiality order to facilitate production of the documents in this
case, the majority of which are maintained in electronic format. The motion to compel
concerns the form and procedures for production of the information and challenges the
protocol for production of the electronically stored information (“ESI”) proposed by the
FDIC-R. The motions were addressed by the Court at the same time because
resolution of the motion for protective order is a prerequisite to production of ESI by the
FDIC-R.
DISCUSSION
I.

Plaintiff’s Motion for Entry of Protective Order
The lion’s share of documentary information in this case has been converted to

Case No: 5:12-cv-398-RS -GRJ
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ESI.1 Defendants have served 94 document requests requesting a wealth of
information. According to the FDIC-R, responsive documents will be voluminous2 and
include information relating to the identity of bank customers, borrowers, guarantors,
and their personal financial and other private information. Additionally, the materials to
be produced will include regulatory materials prepared by the Office of Thrift
Supervision (“OTS”). As a consequence, the FDIC-R requests the Court to enter a
confidentiality and non-disclosure order to safeguard the personal, financial and
regulatory information. The FDIC-R urges the Court to enter an appropriate
confidentiality and non-disclosure order to expedite the flow of discovery material
because the confidentiality of the personal and financial information of bank customers
will be preserved without the FDIC-R having to engage in a costly – and time
consuming process – of reviewing each document line-by-line to identify sensitive
customer information to be redacted. As to the regulatory materials, the FDIC-R
represents that their proposed confidentiality order includes terms that satisfy state and
federal regulators, which will facilitate the expeditious disclosure of the requested
regulatory information.

1

At the hearing counsel for the FDIC-R represented that the database of ESI consists of all paper
docum ents and all data records and electronic files of Peoples as of the date Peoples was taken over by
the FDIC and closed. After Peoples was closed the FDIC-R collected and processed 2.053 terabytes of
ESI from the bank’s files, which included 52,000 paper docum ents converted to ESI and 45 m illion data
records and 1.5 m illion electronic files. Docum ents after that date generated by the FDIC and docum ents
generated by Hancock Bank, which purchased various assets of Peoples, are not included in the ESI
database collected and prepared by the FDIC-R.
2

As an exam ple of the volum e of docum ents that will need to be produced, the FDIC-R
represents that it is prepared to produce approxim ately 61,000 docum ents in the first phase of discovery
Case No: 5:12-cv-398-RS -GRJ
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The FDIC-R has provided the Court with a proposed confidentiality and nondisclosure order, substantially similar to orders that have been used in other cases
involving the FDIC-R and failed financial institutions.
While Defendants do not seriously challenge the need for some form of a
confidentiality order, the Defendants challenge the confidentiality order proposed by the
FDIC-R arguing that there is no need for a blanket confidentiality order because the
sensitive customer information the FDIC-R seeks to protect relates to loans dating back
six to eight years and the bank has not operated since 2009. Further because ten of the
eleven loans in question in this case have been the subject of public foreclosure
actions, Defendants suggest there are no longer confidentiality concerns about the
loans, borrowers, collateral or real estate projects involved in those actions.
Defendants also raise concerns that their ability to interview witnesses and
gather information will be hampered because the proposed confidentiality order would
require them to have a potential witness sign an agreement to maintain confidentiality.
Moreover, Defendants raise concerns that the confidentiality order would impose
liability if Defendants discussed information which already is widely available in the
public domain. Defendants also understandably complain that the proposed
confidentiality order may require their counsel to disclose to the FDIC-R the names of
witnesses consulted during their investigation, which would invade the work product
privilege by disclosing the strategies of counsel by virtue of identifying the individuals
Defendants’ counsel contacted.

Case No: 5:12-cv-398-RS -GRJ
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As to the regulatory information, Defendants assert that disclosure of information
relating to the examination and regulation of the bank is no longer a concern because
the bank has not operated since December 2009 so there is no risk that disclosure
would affect the operation of the Bank, its depositors or other individuals previously
involved with the Bank.
Lastly, Defendants complain that the entry of the FDIC-R’s proposed
confidentiality order would result in the wholesale sealing of documents, thus burdening
the Court and running afoul of the principle that court orders authorizing the filing of
documents under seal should be narrowly tailored and should be the exception.
Defendants have proposed their own confidentiality order, which Defendants
assert is much simpler and adequately addresses issues of confidentiality. One of the
sections in Defendants’ proposed confidentiality order entitled “Objections to
Designation” would authorize a party to lodge an objection at any time to the
confidential designation of a document. If the parties do not resolve the objection by
agreement the party designating the material as confidential would be required to file a
motion with the Court and obtain a ruling on the confidential nature of the document. If
the designating party fails to do so within 30 days the confidential designation lapses
and the document can then be publicly disclosed. For good reason, the FDIC-R urges
the Court not to include this type of provision because it would unnecessarily
complicate the process of document production, invite abuse and more likely than not
would result in protracted motion practice.
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The Court has considered the views of the parties and concludes that the entry
of a protective order is necessary and appropriate in this case in order to facilitate the
expeditious production of documents and to avoid unnecessary expense and time,
which the FDIC-R would incur if it was required to review each document line-by-line to
identify and redact sensitive information.
The discovery in this case is asymmetrical. The FDIC-R will be the party
producing the vast majority of documents. The relevant documents in this case are not
in the possession of Defendants – who have not been involved with People’s Bank
since at the latest December 2009 when the Bank was taken over by federal regulators
– but rather will be contained in the Bank’s files concerning the underwriting,
investigation and approval of the loans in the eleven transactions Thus, the burden and
expense of document production will fall upon the FDIC-R. Moreover, the concerns
about a blanket confidentiality order raised by Defendants can be addressed
adequately through appropriate modifications to the confidentiality and non-disclosure
order the Court is entering separately in this case.
For example, the Court agrees that the Defendants should not be required to
disclose to the FDIC-R upon request – as currently included in section 7 of the FDICR’s proposed confidentiality order – the identities of any third parties Defendants
chooses to consult with and share the documents. While Defendants will be required to
have any third parties execute a modified agreement to maintain confidentiality counsel
only will be required to maintain the agreements for later use if necessary and will not
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be required to provide copies to the FDIC-R upon request.
Further, the entry of the modified confidentiality order by the Court will not, as
Defendants suggest, result in wholesale sealing of documents in this case nor does the
order constitute a blanket finding by the Court of privilege or confidentiality. Rather, that
determination, if necessary, will be reserved for the Court to address in the event a
motion to seal is filed. The modified order entered by the Court addresses the
procedures for filing documents under seal consistent with Eleventh Circuit precedent3
and consistent with the principle that wholesale sealing of documents is disfavored by
the Courts.
Accordingly, for these reasons, Plaintiff’s Motion For Entry of Protective Order
Relating to Confidentiality and Non-Disclosure (Doc. 13) is granted to the extent
specified in the Confidentiality and Non-Disclosure Order entered separately by the
Court this date.
II.

Defendants’ Motion To Compel
A.

The ESI Protocol

Defendants request the Court to enter an order requiring the FDIC-R to produce
documents responsive to Defendants’ First Request for Production, served on April 4,
2013. Defendants also request the Court to award sanctions against the FDIC-R for
delaying discovery.

3

See, e.g. Chicago Tribune Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304, 1310-15 (11 th Cir.

2001) .
Case No: 5:12-cv-398-RS -GRJ

Case 5:12-cv-00398-RS-GRJ Document 24 Filed 06/14/13 Page 8 of 20
Page 8 of 20

Defendants’ requests for production include 94 separate requests. While the
requests are far-reaching in their scope, in general, Defendants seek production of
documents relating to the eleven loan transactions at issue and to the allegations in the
Complaint. Although Defendants complain that the FDIC-R has not produced any
documents at this point the reason no documents have been produced is because a
confidentiality and non-disclosure order had not been entered and the parties did not
reach agreement on the ESI protocol to be utilized for the production of the documents.
Thus, resolution of the ESI protocol is critical to the production of documents.
The parties sharply disagree on the method of production and the ESI protocol.
Putting aside the form boilerplate objections inserted in every response by the FDIC-R,4
the FDIC-R has agreed to produce responsive documents under a proposed protocol.
Pursuant to the FDIC-R’s proposed protocol (the “ESI Protocol”), the FDIC-R has
agreed to produce the documents in a two phase process. The first phase consists of
approximately 61,000 pages of documents and includes the following categories of
highly relevant documents: (1) credit, underwriting, appraisal and other loan-related files
maintained by Peoples Bank; (2) Bank loan and appraisal policies; (3) Board and loan

4

For exam ple, in m any of its responses to the requests the FRIC-R has included an objection that
the request is “vague, am biguous, overly broad, unduly burdensom e ... “ or that the request is “overly
broad, unduly burdensom e, seeks irrelevant inform ation, and it is not reasonably calculated to lead to the
discovery of adm issible evidence” and then proceeded to advise that subject to such objections it would
produce responsive docum ents. W hile the Court recognizes that it m ay be a com m on practice to raise
boilerplate objections and then produce docum ents subject to the objection the practice is prohibited by
N.D.Fla.Loc.R. 26.2(C)(1), which requires that objections and grounds for objection shall be addressed to
the specific request for production, and m ay not be m ade generally. Sim ply “[I]ntoning the ‘overly broad
and burdensom e’ litany, without m ore, does not express a valid objection.” See Mead Corp. v. Riverwood
Natural Resources Corp., 145 F.R.D. 512, 515 (D. Minn. 1992). Thus, the form boilerplate objections shall
not be considered by the Court and are nullity.
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committee meeting minutes and packages; (4) pre-failure loan reviews relating to the
eleven transactions or the Bank’s loan portfolio performed by the Bank or outside
auditors; (5) reports of examination performed by the Bank’s primary regulator, the OTS
from 2002 forward, and key regulatory correspondence relating the reports of
examination. Notably, the phase I production constitutes the vast majority of the
relevant documents in this case. The only impediment to the production of these
documents was the entry of an appropriate confidentiality and non-disclosure order.
Moreover, the FDIC-R has agreed to produce the phase I documents at its own
expense. Thus, with the Court’s entry of the confidentiality and non-disclosure order
production of the vast majority of documents has been resolved.
In phase II of production the FDIC-R has proposed that these documents should
be produced pursuant to their proposed ESI Protocol. The documents contained in
phase II consist of largely marginal documents from a relevancy perspective and are
contained in the voluminous ESI the FDIC-R has collected and copied to its DMS
database. Under the FDIC-R’s ESI protocol, the parties would collaborate in the
process of culling relevant documents from the 2.053 terabytes of ESI on the DMS
database by using agreed upon search terms and the names of key Bank employees.
After relevant information has been identified the information will be uploaded to a
database known as “Relativity.” The Defendants will then be given private and secure
access to Relativity through the internet and be able to search, review and annotate all
ESI on Relativity. Defendants will then be able to identify and request any document
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they want produced. The FDIC-R will then produce the requested documents subject to
a privilege review and clawback agreement. The FDIC-R proposes to charge $.06 per
page for any document Defendants identify from the Relativity database and then
request the FDIC-R to produce. Additionally, the FDIC-R proposes to charge the
Defendants $225 per gigabyte of data that is uploaded to the Relativity database.
The FDIC-R suggests that using their proposed ESI protocol will expedite
discovery, provide the Defendants with better access to the documents and will greatly
reduce the enormous costs it would incur if it was required to utilize traditional methods
of collection and review of ESI. Further, the ESI protocol proposed by the FDIC-R was
not formulated just for this case but has been used successfully in at least a dozen
similar lawsuits brought by the FDIC-R against former officers and directors of failed
banks.5
Defendants object to the ESI protocol primarily on the grounds that the ESI
protocol is an inappropriate cost shifting and “responsibility shifting” scheme by the
FDIC-R. According to the Defendants, the Federal Rules of Civil Procedure do not
require Defendants to pay the FDIC-R to produce documents kept in the ordinary
course of business, regardless of whether the documents are obtained from an ESI
database or from the hard copy files. Specifically, the Defendants challenge the
protocol because under the protocol they will be required to provide appropriate search

5

See, e.g. FDIC v Johnson, et al., No. 2:12-cv-00209-KJD-PAL (D. Nev. Mar. 22, 2013 and FDIC
v. Baker, No. 1:12-cv-04173-RW S (N.D. Ga. April 18, 2013). Copies of these orders are located at Doc.
19, Exs. C and D.
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terms in the first instance, and not the FDIC-R, thus placing on them the burden of
locating and identifying relevant documents.
While there are some minor modifications that will be made in the ESI protocol,
the Court concludes, for the most part, the ESI protocol proposed by the FDIC-R is
appropriate, reasonable and consistent with principles of proportionality when dealing
with ESI.
As to cost shifting, Defendants contend that because the ESI is not inaccessible
the Zubulake6 factors for determining whether there should be cost shifting do not even
come into play. The Court in Zubulake held that the usual rules of discovery generally
apply when the ESI data are in accessible format but that cost shifting could be
considered when data were relatively inaccessible, such as on backup tapes.7 While
the Court in Zubulake was focusing upon the issue of cost shifting when dealing with
inaccessible ESI, and other courts have required a showing of inaccessibility for cost
shifting,8 other courts have held that Rule 26(c) permits cost shifting as part of enforcing
proportionality limits.9
6

7

Zubulake v. UBS W arburg LLC, 216 F.R.D. 280, 284 (S.D.N.Y. 2003).
Zubulake v. UBS W arburg LLC, 217 F.R.D. 309, 322 (S.D. N.Y. 2003).

8

See, e.g. Peskoff v Faber, 240 F.R.D. 26, 31 (D.D.C. 2007)(“[A]ccessible data m ust be
produced at the cost of the producing party; cost shifting does not even becom e a possibility unless there
is first a showing of inaccessibility.”); Pipefitters Local No. 636 Pension Fund v. Mercer Human Res.
Consulting, Inc., 2007 W L 2080365, at *2 (E.D. Mich. July 19, 2007).
9

See, e.g. Thompson v U.S. Dep’t of Housing and Urban Dev., 219 F.R.D. 93, 98 (D. Md.
2003)(The options available are lim ited only by the court’s own im agination and the quality and quantity of
the factual inform ation provided by the parties to be used by the Court in evaluating the Rule 26(b) factors.
The court can, for exam ple, shift the cost, in whole or part, of burdensom e and expensive Rule 34
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There are several reasons that requiring the Defendants to pay some of the cost
of producing the ESI makes sense, even assuming the DMS database does not fall
within the definition of inaccessible ESI. First, this case does not present a classic
example of whether there should be cost shifting in producing ESI. In the typical case in
which courts have dealt with the issue of cost shifting – including Zubulake and Peskoff
– the lion’s share of the expense in producing the ESI concerned the collection and
retrieval of the ESI from, for example, backup tapes and other sources which by their
very nature made the process extremely expensive and time consuming. That is not the
situation in this case. The FDIC-R already has identified, collected and stored all of the
information (including all ESI from People’s Bank) on the FDIC-R DMS database, setup and established to make discovery less expensive, less burdensome and more
expeditious. Indeed, the FDIC-R represents in the Declaration of Ray Rivard, an
information technology specialist in the FDIC’s Legal Information Technology Unit, that
the FDIC has already incurred more than $624,000 in costs for collection, processing
and uploading of the files and documents of People’s Bank into the DMS database.10
Thus, this case does not involve a situation where there will be an enormous cost in
collecting and retrieving ESI – the FDIC-R has already saddled the cost of doing this
and expended the time to do so. Consequently, the Defendants’ suggestion that the
ESI protocol advanced by the FDIC-R is a cost-shifting device is not accurate. Indeed,

discovery to the requesting party ... “).
10

Doc. 19, Ex. A, ¶ 13.
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the costs the Defendants would be required to pay under the ESI protocol include only
a $.06 per page charge for converting a document to a TIFF format and a nominal
charge for uploading the data to the Relativity database, which the FDIC-R states
should be no more than about $200 per month – a charge that pales in comparison to
the hundreds of thousands of dollars that are typically incurred in collecting and
retrieving ESI. The $.06 per page charge applicable only to documents Defendants
identify on the Relativity database and request the FDIC-R to produce in TIFF format is
extremely modest and certainly consistent with the per page cost for photocopying a
document, which Defendants would have to pay if the documents were traditional paper
documents and not ESI.
Secondly, even assuming the ESI protocol was interpreted to provide costshifting, Federal Rule of Civil Procedure 26(b)(2)(C) provides authority for shifting costs
as part of the enforcement of proportionality limits. Among the factors the Court may
consider in enforcing proportionality limits are: (1) the specificity of the discovery
requests; (2) the likelihood of discovering critical information; (3) the purposes for which
the responding party maintains the requested data; (4) the relative benefit to the parties
of obtaining the information; (5) the total cost associated with the production; (6) the
relative ability of each party to control costs and its incentive to do so; and (7) the
resources available to each party.11

11

Rowe Entertainment, Inc. V. W illiam Morris Agency, Inc., 205 F.R.D. 421, 428-29 (S.D. N.Y.
2002, aff’d, 53 Fed. R .Serv. 3d 296 (S.D.N.Y. 2002).
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The application of these factors strongly supports the ESI protocol proposed by
the FDIC-R. The data contained on the DM database contain emails and other
documents which probably fall on the outer boundaries of relevant information. The
61,000 documents – which will be produced by the FDIC-R at no cost – contain the key
documents relating to the eleven transactions and the review and approval of these
loans. Consequently, the ESI protocol concerns largely marginal documents. Further,
the 94 discovery requests are far reaching, broad and do not call for the production of
specific targeted documents. The collection, retrieval and uploading of the Bank’s
documents into the DM database – a task that was time consuming and cost hundreds
of thousands of dollars – was, in the Court’s view, an appropriate and reasonable
method to attempt to control the costs of discovery in this case and significantly reduce
the time and effort the parties would have spent if discovery of ESI had proceeded in
the traditional way. Lastly, the costs Defendants will have to pay under the ESI protocol
are relatively small – an expense that these Defendants should be able to bear without
impacting their ability to mount a vigorous defense to the claims in this case.
Accordingly, the Court concludes that taking into account considerations of
proportionality of the discovery requests in these circumstances, the ESI protocol
proposed by the FDIC-R is reasonable, necessary and wholly appropriate12 in this case

12

Defendants’ objection to the protocol on the grounds that it shifts the burden to the Defendants
because they are required to initially propose the search term s is not very persuasive. First, Defendants –
form er directors and an officer of the Bank – stand in the best position to know the nam es, titles and other
inform ation as to the custodians, the nam es of files and how the Bank’s docum ents are stored. It thus
m akes sense that the Bank would be involved in the first instance in form ulating appropriate search term s.
Secondly, the search process of the DMS database contem plates that the process should be a m utual
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subject to minor modifications made by the Court.13 The Court will, therefore, append
to this Order the modified ESI Protocol, which shall control the discovery of ESI in this
case.
B.

Defendants’ Specific Discovery Requests

There are several issues applicable in general to many of the 94 discovery
requests. These issues include: (1) whether the FDIC-R must produce documents
relating to post-receivership administration, disposition, or sale of the loans and
collateral relevant to the eleven transactions, (2) the relevant time period for the
discovery requests; (3) documents relating to the FDIC-R investigation; and (4)
attorney-client and work privileges to some of the requests.
Turning first to whether the FDIC-R must produce post-receivership documents
the FDIC-R contends that these documents are not subject to discovery because the
FDIC’s efforts in marshaling the assets of a failed institution are not subject to challenge
under what the FDIC describes as the “no-duty” rule. See, e.g. FDIC v Bierman, 2 F. 3d
1424, 1439-40 (7th Cir. 1993); FDIC v. Cherry, Bakaert & Holland, 129 F.R.D. 188, 19596 (M.D. Fla. 1989). Under the no-duty rule the FDIC’s decisions as receiver with
respect to the sale of bank’s assets are not material. FDIC v Greenwood, 719 F. Supp.
collaboration and thus the Court expects the parties to work together, notwithstanding which side first
proposes the search term s.
13

For exam ple, paragraph 4 of the ESI protocol lim its the search term process to no m ore than 3
iterations of custodian and search term s and hit reports. W hile this num ber is not necessarily
unreasonable it does im pose an arbitrary lim it. The Court therefore has changed the lim it on iterations to a
“reasonable num ber.” The Court expects the parties to act in good faith and reasonably in im plem enting
the ESI protocol. In the event, however, a dispute develops as to the num ber of iterations of search term s
the parties m ay present the issue to the Court for resolution.
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749, 750-51 (C.D. Ill. 1989). Thus, as a matter of public policy the decisions of the FDIC
in liquidating the assets of a failed bank cannot be second guessed whether couched in
terms of contributory negligence, proximate causation or mitigation of damages. Cherry
at 195-96. While the non-duty jurisprudence may apply to challenges to the FDIC’s post
receivership actions, the Court is now concerned with discovery and not whether these
types of defenses will be raised or whether evidence relating to these issues will be
admitted at trial. Indeed, at this juncture the Defendants have not yet filed a response to
the First Amended Complaint so the Court does not know whether defenses will be
raised drawing into question the no-duty rule.
As the Court explained at the hearing, the standard to be applied as to the scope
of discovery is whether the evidence is calculated to lead to the discovery of admissible
evidence. Included within post-receivership documentation is information concerning
the disposition of the loans and collateral of the eleven transactions. Although
Defendants may be precluded from challenging the decisions made by the FDIC-R as
to when and how these assets were foreclosed and disposed of, the Defendants are
entitled to know the ultimate disposition of the loans and assets. There very well may be
information included within those files which could bear upon the creditworthiness of the
borrowers, the bona-fides of the transactions and the financial solvency of the
guarantors, information which arguably could have a bearing upon whether the review
and approval of the eleven transactions were prudent, sound and consistent with
generally accepted banking practices. Accordingly, the FDIC-R’s objection to production
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of post receivership documents on the grounds that such information is not
discoverable because of the no-duty rule is overruled. The FDIC-R is required to
produce post receivership documents relating to the sale and disposition of the loans
and collateral in the eleven transactions involved in this case.
With regard to the relevant time period for the scope of discovery the Defendants
have requested documentation from throughout the Bank’s 26 year history. As a
general matter while it seems highly unlikely that any documentation could be relevant
that predates when the eleven loans were first brought to the Bank for approval, the
FDIC-R has agreed to produce documents dating from 2002, which is three years
before the first of the eleven transactions was approved. This period of time is more
than reasonable and therefore to the extent the Defendants request production of
documents predating 2002 the requests are denied. In the event there are specific and
identifiable documents predating 2002 that are essential in this case the Defendants
may then make a request for production and if necessary bring the matter to the
attention of the Court.
With regard to the FDIC-R’s investigation of the Bank the regulatory
investigations of the Bank are confidential under 12 C.F.R. § 308.147 and thus
documents relating to the investigation do not have to be produced. This applies only to
documents that are not contained within the files of People’s Bank. To the extent any
reports of examination or regulatory reviews are contained within the files of People’s
Bank these documents must be produced. With regard to the Material Loss Review,
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the document is publicly available and therefore Defendants should be able to obtain a
copy. However, as to closing reports and other communications prepared by
investigators for the FDIC’s counsel these documents are attorney-client privileged and
thus protected from compelled disclosure. Cherry, 131 F.R.D. at 599. Additionally, any
OIG work papers and other investigatory materials not within the possession, custody or
control of People’s Bank or the FDIC-R are confidential and not subject to production.
At the hearing, the Defendants identified the loss sharing agreement between
the FDIC-R and Hancock Bank as part of the documentation Defendants were
requesting. The purchase and sale agreement between the FDIC-R and Hancock Bank
is a public document, although portions of it are redacted as it relates to specific assets.
Because there is a confidentiality agreement in place the FDIC-R will be required to
produce an unredacted copy of the purchase and sale agreement and/or loss sharing
agreement with Hancock Bank.
Lastly, with regard to requests to produce 28 through 94, the requests are
contention requests which recite allegations in the complaint and require the FDIC-R to
produce documents referring to the specific allegation. The FDIC-R has agreed to
produce all documents that support the factual allegations in the complaint but object to
being required to categorize the documents to correspond to each of the 66 requests
from number 28 through 94. The Court agrees that requiring the FDIC-R to group and
categorize the documents to correspond with each request could implicate the thought
processes of counsel and thus invade the work product privilege. See, Spork v. Peil,
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759 F. 2d 312, 316 (3d Cir. 1985). The FDIC-R will, however, be required to produce
documents responsive to these requests consistent with the limits and guidelines on
discovery discussed in this order.
As to requests nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,
20, 21, 22, 23, 24, 25, 26, 27 and 28 through 94 the FDIC-R is required to produce
documents responsive to these requests consistent with, as limited by this Order, and
where applicable, pursuant to the ESI Protocol approved by the Court.
Accordingly, for these reasons, Defendants’ Motion to Compel is granted in part
and is denied in part to the extent that the Court has narrowed and limited the scope of
production of documents in this order.14
III. CONCLUSION
In light of the foregoing and upon due consideration, it is ORDERED:
1. Plaintiff’s Motion For Entry of Protective Order Relating to Confidentiality And
Non-Disclosure (Doc. 13) is GRANTED. The Confidentiality and Non-Disclosure Order
entered separately by the Court shall control the production of documents and
confidential material in this case.
2. Defendants’ Motion to Compel Production of Documents, Strike Or Overrule
Objections, And For Sanctions (Doc. 15) is GRANTED in part and DENIED in part.
The FDIC-R shall produce documents as required by this Order. The FDIC-R must
14

The Defendants’ request for sanctions is denied. The FDIC-R’s failure to produce docum ents
until an appropriate confidentiality and non-disclosure order was entered and offer to produce ESI
pursuant to the ESI protocol was reasonable and justified. Accordingly, there is no basis for the entry of
sanctions.
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produce the documents identified in Phase I of discovery as soon as possible and not
later than ten (10) business days from the date of this Order. The terms of the ESI
Protocol appended to this Order are incorporated into this Order and shall control
discovery in this case. The parties must comply with the ESI Protocol appended to this
Order including the requirement that the Defendants pay the charges identified in the
ESI Protocol. The parties are directed to begin implementing the ESI Protocol as soon
as possible and are further directed to cooperate with each other in the implementation
of and compliance with the ESI Protocol. Although the Court has not included specific
deadlines for implementing the ESI Protocol the parties are directed to make all
reasonable efforts to do so as expeditiously as possible and in recognition of the fact
the discovery deadline is October 31, 2013. The Defendants’ request for sanctions is
denied.
DONE AND ORDERED this 14th day of June 2013.

s/ Gary R. Jones s/GaryR.Jone
GARY R. JONES
United States Magistrate Judge
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OM NIBUS ORDER M EM ORIALIZING COURT RULINGS
A T DISCO V ERY HEA RW G

THIS CAUSE is before the Courtupon the referral of six discovery m otions for

appropriatedisposition(DE 75).OnApril3,2014,thepartiessubmittedaJointStatusReport
(DE 100),which identified thedisputesthathad been resolved and thosethathad not. On

April7,2014,theCourtconducted adiscovery hearing(DE 106). Afterhearingargumentof
counseland for reasons discussed m ore fully on the record,the Courtresolved alldisputes
stem mingfrom the six referred m otionsthatrem ained pending forCourtresolution.
ln accordance with the Court's nllings, the Court ORDERS and ADJUDGES as
follow s.

1.

Defendants' Motion to Compel (DE 38)is GRANTED as to Defendants'
Second RequestforProduction Nos.11 and 12. To the extentithasnotdone
so already,Plaintiffshallforthwith produce documents within its possession,
custody, or control that are responsive to these requests. As agreed to by
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Defendants atthe hearing,such production by Plaintiffis lim ited to the hard
copy paperdocum ents w ithin Plaintiff'spossession.

DefendantCastro'sM otion to DetermineSufficiency ofResponses(DE 56)is
DEN IED. Plaintiffs responsesto the ten requests for adm ission atissue are
sufficient. N o furtherresponsesare required.

Defendants'M otion to Exclude U se ofDocum entsNotProduced by Plaintiff,

orAltematively M otion to CompelProduction (DE 68)is GRANTED with
one important caveat discussed at the hearing. Nam ely, Plaintiff shall be
excluded from using attrialany docum entsencom passed within thepurview of

PlaintiffsRule 26(a)(1)initialdisclosuresthatPlaintiffdidnotproduceon or
before theclose ofdiscovery on M arch 10,2014. However,Plaintiffshallnot
be precluded from using any such docum ents to the extent such docum ents

wereproduced by Defendantsin discovery,whetherin relation to thetaking of
depositions,foruse by experts,or otherwise identified foruse attrial.
4.

PlaintiffsM otion forProtedive OrderConcem ing DefendantCastro'sN otice

ofRule 30(b)(6)Deposition (DE 70) is GRANTED. Good cause exists to
issue the requested protective order in that it would redundant and unduly
burdensom e for Plaintiff, in its capacity as a Receiver, to produce a Rule

30(b)(6)corporaterepresentativeforasecondtimetotestify aboutinformation
and eventspre-datingthe underlying bank'sfailure and Plaintiff'sappointment
asa Receiver.
5.

Defendants'M otion to CompelPlaintiffto Produce Documents (DE 71) is
GRANTED asto Defendants'Third RequestforProduction Nos.1-6. To the
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extentithas notdone so already,Plaintiff shallforthwith produce documents
within its possession, custody, or control that are responsive to these six
requests.

Plaintiffs M otion for Entry of an Order on Phase 11 Discovery and ES1

Protocol(DE 72) is GRANTED with one relatively minorexception, The
terms of Plaintiffs Proposed Stipulated ESI Protocol (DE 72-3) are
incop orated into this Order and shallbe deem ed to controldiscovery in this
case,with the exception ofparagraph 20's requirement that Defendants pay

$0.06 perimaged page. The parties m ust comply with allterm s of the ESl
Protocol, with the exception of the aforem entioned per page charge to
Defendants. The parties shallcooperate with each other to implement and
comply with the ESIprotocol,which isdesigned to reducecostsofprodudion
and establish a m ore predictable discovery fram ew ork.

TheCourtawardsexpensesto Defendantsinthetotalam ountof$18,500.00,to

bepaid forby Plaintiff($7,500.00 in expensesrelatedto Defendants'Motion
to Compel(DE 38);$1,000.00 in expensesrelated to Defendants'M otion to
ExcludeUseofDocumentsNotProduced by Plaintiff, orA ltem atively M otion

to Compel Produdion (DE 68); and $10,000 in expenses related to

Defendants' M otion to Compel Plaintiff to Produce Documents (DE 71)).
Such expenses are aw arded after having given the parties an opportunity to be

heard and pursuant to the authority of Federal Rule of Civil Procedure

37(a)(5). W hile the Courtwould normally require Defendants to provide
evidence confirming whether their am ounts sought accurately reflect their
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ççreasonable expenses'' incurred, in light of the relatively m odest amounts
requested and the Court's reduction of such amounts to what it deems
reasonable,theCourtdetermined thetotalaward am ountattheher ing in order
to avoid the parties from expending even more time and effort on the six
referred m otions. The parties'time ismuch betterspentcom plying with their
pretrialobligationsand otherwisereadyingthiscasefortrial.
DONE and ORDERED in ChambersatW estPalm Beach in the Southern Districtof
Florida,this 5: day ofApril, 2014.
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CENTRAL DISTRICT OF CALIFORNIA

10
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FEDERAL DEPOSIT INSURANCE
COMPANY AS RECEIVER FOR
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13
14
15
16
17
18
19
20
21

Plaintiff,
v.
LARRY B. FAIGIN, CRAIG
KOLASINSKI, ERIC ROSA,
ANNETTE VECCHIO, HOWARD
AMSTER, WILLIAM D. KING,
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Case No. CV 12-03448 DDP (CWx)
ORDER DENYING MOTIONS TO DISMISS
[Dkt. Nos. 31, 33, 35, & 37]

Presently before the court are Motions to Dismiss by

22

Defendants Howard Amster, William D. King, Stephen Glennon, Robert

23

Kanner, and Kathleen Kellogg (collectively “Director Defendants”);

24

Annette Vecchio, Craig Kolasinski, and Eric Rosa (collectively

25

“Officer Defendants”); John Lannan, who also joins the Outside

26

Director’s Motion as to the Second and Third Claims for Relief; and

27

Larry B. Faigin, who joins the Director Defendants’ Motion and the

28

Officer Defendants’ Motion.

Having considered the parties’s

1

submissions and heard oral argument, the court adopts the following

2

order.

3

I. Background

4

The Federal Deposit Insurance Company (“FDIC”) as Receiver for

5

the First Bank of Beverly Hills ("FBBH") is asserting claims

6

against Defendants in an amount no less than $100.6 million for

7

losses incurred on nine "acquisition, development, and

8

construction" and "commercial real estate" loans.

9

11.)

(Compl. ¶¶ 1,

Defendants are former directors and officers of FBBH.

10

Kolasinski, Rosa, and Vecchio were officers.

11

Glennon, Kanner, Kellogg, and Lannan were directors.

12

director, officer, and Chief Executive Officer.

13

Amster, King,
Faigin was

FBBH opened as Girard Savings and Loan Association in 1979.

14

In 1997, it became a stock savings bank regulated by the Office of

15

Thrift Supervision and changed its name to First Bank of Beverly

16

Hills.

17

regulated by the California Department of Financial Institutions,

18

and the FDIC became FBBH’s primary regulator.

19

time, the Bank was operating out of branches in Beverly Hills and

20

in Calabasas.

21

of $5 million or less secured by stable income-producing

22

properties.

23

development, and construction loans and into commercial real estate

24

loans.

25

measures were taken to improve underwriting or strengthen FBBH’s

26

capital position.

27

dividend payments were being approved to FBBH’s parent company

28

Beverly Hills Banccorp.

In 2005, FBBH became a state chartered commercial bank

(Id. ¶ 13.)

(Id. ¶ 12.)

At that

FBBH originally focused on making loans

In 2006 the Board began to move into acquisition,

(Id. ¶ 15.)

Those types of loans were riskier, but no

(Id. ¶ 16.)

At the same time, quarterly

(Id. ¶ 17.)
2

On April 24, 2009, the

1

California Department of Financial Institutions closed FBBH and

2

appointed the FDIC as receiver.

3

(Id.

¶ 18.)

This action concerns nine loans made in 2006 and 2007. The

4

FDIC alleges that all nine loans were deficient for ignoring

5

discrepancies in financial evaluations and in analyses of project

6

financials and appraisals, excessive LTV ratios, and prohibited

7

reliance on due diligence of participant banks.

8

of the alleged deficiencies in these loans are the following:

9

With respect to the Monteverde/Hawkbyrn loan: Relying on

(Id. ¶ 54.)

Some

10

outdated financials and an outdated appraisal, ignoring a loan to

11

value ratio of 100% and severe flood control issues, and entering

12

into the participation when the loan was set to mature one month

13

after approval without questioning why the loan was not being paid

14

off at maturity.

15

(Id. ¶¶ 61, 63, 66.)

With respect to the Otay loan: Ignoring that the guarantor’s

16

financials were inflated and that the loan transaction was a “flip”

17

that permitted the principals of the borrower to sell the property

18

back to themselves at a price higher than the actual value, thereby

19

using the proceeds of the loan to make a quick profit and taking

20

equity out of the project before it was completed. (Id. ¶¶ 68, 69.)

21

With respect to the Schaeffer loan: Approving a loan on a

22

nursing home, which was specifically prohibited by the Loan Policy,

23

and relying on guarantors’ net worth as a source of repayment

24

although that net worth was over $5 million less than the Bank’s

25

portion of the Loan.

26

(Id. ¶¶ 75, 76.)

With respect to the Vineyard South loan: Failing to address

27

the fact that the housing project was being built right on top of

28

the San Andreas Fault. (Id. ¶¶ 86, 88.)
3

1

With respect to the River East loan: Approving refinancing of

2

$25.4 million in senior debt with no primary repayment source of

3

the loan, and failing to clarify parking rights, which would

4

significantly affect the value of the property.

5

(Id. ¶¶ 92, 96.)

With respect to the AHCB loan: After requiring $10 million in

6

hard purchase contracts prior to funding, ignoring the very

7

condition they themselves implemented to mitigate risky pre-

8

approving funding of $3.8 million of the loan prior to the receipt

9

of any executed purchase contracts.

10

(Id. ¶ 101.)

With respect to the Las Vegas 215 loan: Approving the loan

11

based upon an allegedly imminent, but ultimately non-existent

12

“verbal agreement” for sale.

13

(Id. ¶ 110.)

With respect to the Las Vegas Mobil 18 loan: Approving the

14

loan based upon a hypothetical appraisal of the subject land only,

15

when the property was not vacant, but had a mobile home park

16

operating on the site, income from which was insufficient to

17

service the loan. (Id. ¶¶ 116, 117.)

18

With respect to the Acacia Investors loan: Failing to follow

19

up on the Phase I Site Assessment, which would have revealed severe

20

restrictions on development of the property due to the Endangered

21

Species Act, and failing to assess the impact on the project of the

22

owner having to build a necessary bridge and road. (Id. ¶¶ 130-

23

134.)

24

All Defendants have filed Motions to Dismiss.

All Defendants

25

contend that the action should be dismissed because the Complaint

26

depends on documents not attached to it, because it does not give

27

notice as to which Defendants are being sued for which acts as

28

Required by Federal Rule of Civil Procedure (“FRCP”) 8, and because
4

1

FRCP 10 requires that each loan be pleaded as a separate count.

2

The Director Defendants also argue that they are protected from

3

claims of breach of fiduciary duty by the business judgment rule

4

and the exculpatory clause in their contract; that the FDIC has not

5

stated a claim for gross negligence; and that the third claim for

6

relief (for breach of fiduciary duty) is duplicative of the gross

7

negligence claim.

8

protected by the business judgment rule from claims of breach of

9

fiduciary duty; that the FDIC has not stated a claim for gross

The Officer Defendants argue that they are also

10

negligence; and that the breach of fiduciary duty claim is

11

duplicative of the simple negligence claim.

12

the Motions of the both Director and Officer Defendants.

13

Lannan joins the Director Defendants’ Motion and also moves to

14

dismiss the negligence claim, arguing that he is protected by the

15

business judgment rule.

16

II. Legal Standard

Defendant Faigin joins
Defendant

17

A complaint will survive a motion to dismiss under Rule

18

12(b)(6) when it contains "sufficient factual matter, accepted as

19

true, to ‘state a claim to relief that is plausible on its face.’"

20

Ashcroft v. Iqbal, 556 U.S. 662, 663 (2009) (quoting Bell Atl.

21

Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

22

Rule 12(b)(6) motion, a court must "accept as true all allegations

23

of material fact and must construe those facts in the light most

24

favorable to the plaintiff."

25

(9th Cir. 2000).

26

factual allegations," it must offer "more than an unadorned,

27

the-defendant-unlawfully-harmed-me accusation."

28

678.

When considering a

Resnick v. Hayes, 213 F.3d 443, 447

Although a complaint need not include "detailed

Iqbal, 556 U.S. at

Conclusory allegations or allegations that are no more than a
5

1

statement of a legal conclusion "are not entitled to the assumption

2

of truth."

3

offers "labels and conclusions," a "formulaic recitation of the

4

elements," or "naked assertions" will not be sufficient to state a

5

claim upon which relief can be granted.

6

internal quotation marks omitted).

7

Id. at 679.

In other words, a pleading that merely

Id. at 678 (citations and

"When there are well-pleaded factual allegations, a court

8

should assume their veracity and then determine whether they

9

plausibly give rise to an entitlement of relief." Id. at 664.

10

Plaintiffs must allege "plausible grounds to infer" that their

11

claims rise "above the speculative level."

12

555-56. "Determining whether a complaint states a plausible claim

13

for relief" is a "context-specific" task, requiring “the reviewing

14

court to draw on its judicial experience and common sense."

15

556 U.S. at 679.

16

III. Discussion

17
18
19

Twombly, 550 U.S. at

Iqbal,

A. 2006 FDIC Report of Examination (“2006 ROE”) and Bank Loan
Policy
The Director Defendants, joined by the Officer Defendants,

20

assert that the FDIC’s Complaint “hinges on its characterization

21

and selective excerpting of two documents: the Bank’s Loan Policy

22

and the 2006 ROE.”

23

to provide the 2006 ROE “pursuant to an appropriate protective

24

order but only on the condition that the Director Defendants not

25

challenge the FDIC-R’s withholding of the Loan Policy,” a condition

26

which was unacceptable to the Director Defendants.

27

n.10.)

28

Bank’s Loan Policy are essential to the Complaint, and they ask the

(Dir. Mot. at 7.)

They assert that FDIC agreed

(Dir. Mot. at 9

According to the Director Defendants, the 2006 ROE and

6

1

court to dismiss the Complaint or strike the portions of the

2

Complaint that rely on those documents.

3

Reply at 2.)

4

depends on but does not attach the two documents.

5

not have access to the documents, and therefore cannot attach them

6

to their Motion.

7

(Dir. Mot. at 10, Dir.

Defendants move to dismiss the Complaint because it
Defendants do

“Ordinarily, a motion to dismiss under Fed. R. Civ. P.

8

12(b)(6) is addressed to the four corners of the complaint without

9

consideration of other documents or facts outside of the

10

complaint.”

11

(E.D.Cal. 1994).

12

generally consider only allegations contained in the pleadings,

13

exhibits attached to the complaint, and matters properly subject to

14

judicial notice. However, in order to prevent plaintiffs from

15

surviving a Rule 12(b)(6) motion by deliberately omitting documents

16

upon which their claims are based, a court may consider a writing

17

referenced in a complaint but not explicitly incorporated therein

18

if the complaint relies on the document and its authenticity is

19

unquestioned.” Swartz v. KPMG LLP, 476 F.3d 756, 763 (9th Cir.

20

2007)(internal quotation marks and citations omitted).

21

Haskell v. Time, Inc., 857 F.Supp. 1392, 1396
“In ruling on a 12(b)(6) motion, a court may

The FDIC concedes that “written instruments may be considered

22

on a motion to dismiss when the allegations are essential to and

23

underlie the conduct at issue.” (Opp. to Dir. Mot. at 26 n.8.)

24

However, the FDIC asserts that the issue of the action is not false

25

or misleading statements in the documents but the conduct of the

26

directors.

27

Defendants’ actionable conduct. Put another way, even if the ROE

28

did not exist, the acts of the Director Defendants, as alleged in

“The ROE only serves to corroborate the Director

7

1

the complaint, would survive.” (Opp. to Dir. Mot. at 27.)

2

also points out that the ROE was not written at the time of the

3

approval of seven of the nine loans, and that therefore it cannot

4

be the basis for Defendants’ actionable conduct.

5

Mot. at 27.)

6

least 50 documents.

The FDIC

(Opp. to Dir.

Finally, the FDIC notes that the Complaint cites at
(Opp. to Dir. Mot. at 25.)

7

The court finds that although the Complaint frequently

8

references the 2006 ROE, the number of references alone does not

9

make that document essential to the Complaint.

The FDIC has

10

grounded its allegations in prima facie deficiencies in the loans

11

presented to the Director Defendants for approval.

12

deficiencies may be corroborated by the 2006 ROE but do not derive

13

from it.

14

of the Complaint, and Defendants’ lack of access to the documents

15

is not a basis on which to dismiss the Complaint or strike the

16

portions of the Complaint that refer to these documents.

17

references to the documents serve to corroborate Defendants’

18

actionable conduct.

Such

Therefore, the court must consider only the four corners

The

19

B. Rules 8 and 10

20

All Defendants argue that the Complaint is deficient because

21

it does not give notice as to which defendants are being sued for

22

doing what as to which loans, as required by Federal Rule of Civil

23

Procedure 8.

24

negligent acts at issue" and "does not indicate which defendants

25

supposedly committed which allegedly negligent acts with respect to

26

which loans."

27
28

It "gives little guidance as to the specific

(Off. Mot. at 28.)

The FDIC responds that it "has pled specific facts as to each
individual Defendant and their participation in the management of
8

1

the Bank and the approval of each loan" and that "To the extent

2

that the Complaint does plead collectively, the pleadings refer to

3

instances where Defendants acted together, failed to take

4

appropriate action together . . ., voted together, approved

5

documents and loans together, and each was equally complicit."

6

(Opp. to Off. Mot. at 22-23.)

7

The court agrees with the FDIC.

The Complaint indicates the

8

dates that each defendant served as an officer or director.

9

(Compl. ¶¶ 20-29.)

It also indicates which loans were approved

10

during each Defendant’s tenure and how each Defendant voted on the

11

loan. (Id. ¶ 57.)

12

deficiencies of each loan.

13

sufficiently alleges with respect to each defendant “the basic

14

questions: who, did what, to whom (or with whom), where, and when.”

15

Kendall v. Visa U.S.A., Inc., 518 F.3d 1042, 1048 (9th Cir. 2008).

16

The Complaint also explains the specific
(Id. ¶¶ 60-138.)

The Complaint thus

The cases cited by Defendants involved allegations with far

17

less specificity than the allegations of this Complaint.

18

Fennell v. Gregory, 414 F. App'x 32, 35 (9th Cir. 2011), in which

19

the plaintiff alleged First and Fourteenth Amendment violations by

20

various Attorneys General, the Ninth Circuit held that “Fennell's

21

Complaint lacks factual particularity regarding the personal

22

involvement and conduct of the individual Attorneys General.”

23

Here, in contrast, there is sufficient factual particularity

24

regarding each Defendant and each allegedly deficient loan;

25

although the Complaint frequently pleads in the collective, that

26

collective is always defined and the action - approving the loan -

27

is always a genuinely collective action.

28

the Complaint fails “to say which wrongs were committed by which
9

In

This is not a case where

1

defendants.”

2

The Complaint states the wrongs, many of which were collective, and

3

identifies which Defendants were involved in committing each wrong.

4

Defendants thus have sufficient notice of the allegations against

5

them.

6

McHenry v. Renne, 84 F.3d 1172, 1179 (9th Cir. 1996).

The court also finds that Rule 10 does not require the FDIC to

7

plead each loan as a separate count.

Rule 10(b) states that “[i]f

8

doing so would promote clarity, each claim founded on a separate

9

transaction or occurrence - and each defense other than a denial -

10

must be stated in a separate count or defense.”

Fed. R. Civ. P.

11

10(b).

12

repetition of the claims for relief making the Complaint unwieldy

13

without promoting clarity.

Such a structure, here, would likely involve significant

14

C. Motion of Director Defendants

15

The Complaint makes claims for relief against the Director

16

Defendants for gross negligence and breach of fiduciary duty.

17
18

1. Business Judgment Rule
Director Defendants argue that they are protected from claims

19

of breach of fiduciary duty by the business judgment rule.

20

“California Corporations Code § 309 codifies California's business

21

judgment rule.

22

is to afford directors broad discretion in making corporate

23

decisions and to allow these decisions to be made without judicial

24

second-guessing in hindsight.”

25

1044 (9th Cir. 1999)(internal citations and quotation marks

26

omitted).1

The general purpose of the business judgment rule

FDIC v. Castetter, 184 F.3d 1040,

“The California business judgment rule is intended to

27
28

1

The relationship between the business judgment rule and §
(continued...)
10

1

protect a director from liability for a mistake in business

2

judgment which is made in good faith and in what he or she believes

3

to be the best interest of the corporation, where no conflict of

4

interest exists.”

5

omitted).

6

decisions are based on sound business judgment, and it prohibits

7

courts from interfering in business decisions made by the directors

8

in good faith and in the absence of a conflict of interest.”

9

& Berg Enterprises, LLC v. Boyle, 178 Cal.App.4th 1020, 1045.

Id. (internal citations and quotation marks

“The rule establishes a presumption that directors’

Berg
The

10

rule does not protect a director “where there is a conflict of

11

interest, fraud, oppression, or corruption,” nor does it protect “a

12

director who has wholly abdicated his corporate responsibility,

13

closing his or her eyes to corporate affairs.”

14

at 1046.

15

Castetter, 184 F.3d

The court finds that the FDIC has pleaded facts sufficient to

16

overcome the business judgment rule.

17

claim for the directors receiving improper personal benefits,

First, the FDIC has stated a

18
19
20
21
22
23
24
25
26
27
28

1

(...continued)
309 is somewhat complex. While a plain reading of § 309 does
suggest, as the FDIC argues, that a director may be held liable if
the director does not meet a standard of reasonable care, i.e. is
negligent, such a reading would mean that § 309 abolishes the
business judgment rule by making a director always liable for
negligence. See 1 Harold Marsh, Jr., et al., Marsh’s California
Corporation Law 11-26-11-27 (4th Ed. 2012). California courts
appear to agree that § 309 codified rather than abolished the
business judgment rule. See, e.g., Gaillard v. Natomas Co., 208
Cal.App.3d 1250, 1264 (1989)(citations omitted)(“Section 309
codifies California’s business judgment rule. Section 309
incorporates the concept of a director’s immunity from liability
for an honest mistake of business judgment with the concept of a
director’s obligation of reasonable diligence in the performance of
his or her duties.”) Thus, the business judgment rule applies when
the director fails to meet a standard of reasonable care (i.e., is
negligent), but not “where there is a conflict of interest, fraud,
oppression, or corruption” or where a director has “wholly
abdicated his corporate responsibility.”
11

1

which, if true, may deprive them of the protection of the business

2

judgment rule.

3

Additionally, the FDIC has stated a claim for the directors’

4

abdication of corporate responsibility.

Although § 309 allows

5

directors to “rely on information, opinions, reports or statements,

6

including financial statements and other financial data” provided

7

by certain authorized parties, this reliance is authorized only “so

8

long as, in any such case, the director acts in good faith, after

9

reasonable inquiry when the need therefor is indicated by the

10

circumstance and without knowledge that would cause such reliance

11

to be unwarranted.”

12

Cal. Corp. Code § 309.

Here, the FDIC alleges that the directors approved loans so

13

facially deficient that they made reliance upon them unwarranted.

14

See, e.g., Compl. ¶ 61 (“The FBBH Credit Memo . . . showed that the

15

Approving Dependants relied on outdated corporate financials, which

16

were dated as of December 31, 2004, outdated financials of the

17

principal of the borrower, which were dated as of September 2005,

18

and an outdated 2004 appraisal.”); ¶ 68 (“at the time of the CTB

19

deal, the Principals created a new entity to buy the land,

20

essentially from themselves, at a price higher than both the

21

appraisal’s ‘as is’ value and prospective value for finished lots.

22

This fact, which was contained in the CTB Credit Memo given to the

23

Approving Defendants, and altered the Approving Defendants that the

24

Principals ‘flipped’ the property at an inflated sales price, was

25

not addressed by the Approving Defendants, and no further due

26

diligence on this issue was requested by the Approving Defendants

27

or conducted by FBBH underwriters.”); and ¶ 85 (“The FBBH Credit

28

Memo, given to the Approving Defendants, stated that construction
12

1

was 60% complete but that 72% of the loan proceeds had been

2

disbursed, while the CTB Due Diligence Synopsis of August 27, 2006,

3

which Defendants received, described construction as 90%

4

complete.”).

5

abdication of corporate responsibility.

6
7

These allegations, taken as true, state a claim for

The court finds that the FDIC has pleaded facts sufficient to
overcome the business judgment rule.
2. Exculpatory Clause

8
9

Defendants also argue that they are not liable for breach of

10

fiduciary duty because FBBH’s Articles of Incorporation contained

11

an exculpatory clause, under which the "liability of the directors

12

of the Corporation for monetary damages shall be eliminated to the

13

fullest extent permissible under California law."

14

Judicial Notice in Support of Dir. Mot., Exh. A, ("Exculpatory

15

Clause").)

16

"may not eliminate or limit the liability of directors" in certain

17

situations, most relevant here,

(Request for

However, under California law, such exculpatory clauses

18

(ii) for acts or omissions that a director believes to be

19

contrary to the best interests of the corporation or its

20

shareholders or that involve the absence of good faith on

21

the part of the director,

22

(iii) for any transaction from which a director derived

23

an improper personal benefit,

24

(iv) for acts or omissions that show a reckless disregard

25

for the director's duty to the corporation or its

26

shareholders in circumstances in which the director was

27

aware, or should have been aware, in the ordinary course

28

of performing a director's duties, of a risk of serious
13

1

injury to the corporation or its shareholders,

2

(v) for acts or omissions that constitute an unexcused

3

pattern of inattention that amounts to an abdication of

4

the director's duty to the corporation or its

5

shareholders.

6
7

Cal. Corp. Code § 204(a)(10).
The FDIC maintains that the Complaint alleges facts sufficient

8

to trigger the § 204 exceptions and render the Exculpatory Clause

9

invalid.

10

The Complaint alleges that Director Defendants received an

11

improper personal benefit in the Complaint in, for instance, ¶ 9

12

("By approving the Loss Loans despite their myriad obvious

13

deficiencies, the Defendants lined their own pockets when FBBH

14

dividends, boosted by false profits on large problematic loans that

15

were unlikely to be repaid, were upstreamed to the Bank's parent

16

company -- of which numerous Defendants were shareholders."); ¶ 37

17

("During the 2006 examination, Faigin informed examiners that he

18

would recommend that the Bank cease making cash dividend payments

19

to BHBC for 2007, a recommendation with which the examiners agreed.

20

In spite of this, the directors approved quarterly dividends

21

totally $9.6 million in 2007, which amounted to 563.38% of the

22

Bank's net operating income.

23

shareholders in BHBC, collectively owning approximately 23% of

24

outstanding shares."); and ¶ 53 ("The CTB loans were part of a

25

$117.1 million package of eight loan participations with CTB that

26

Rosa, who was CTB's CCO at the time, had referred to Lannan.

27

Lannan voted to approve the purchase of the CTB loan

28

participations, despite the fact that he stood to benefit

Several voting directors were large

14

1

personally from the approval of the loans.

In fact, Lannan

2

received a $75,000 referral fee from the Bank for referring the

3

participations to the Bank.

4

Board approved the CTB participations.").

FBBH hired Rosa immediately after the

5

The court finds that the FDIC has stated a claim under (iii)

6

with the allegations that the Directors approved loans from which

7

they stood personally to benefit and were shareholders in companies

8

that profited from the allegedly facially deficient loans.

9

Director Defendants argue that none of these actions indicate

The

10

improper personal benefit.

11

be the case, the FDIC has stated a claim for such an improper

12

benefit.

13

finder.

14

While that may ultimately turn out to

Whether that claim holds up is a question for the fact-

The court also finds that the FDIC has alleged facts

15

sufficient to trigger (iv) and (v).2

16

amounting to “reckless disregard” under (iv) in allegations such as

17

¶ 2 (“Defendants recklessly implemented an unsustainable business

18

model pursuing rapid asset growth concentrated in large high-risk

19

loans without having adequate loan underwriting policies and

20

practices to manage the risk.”), and ¶¶ 36-38 (failing to address

21

serious criticism of the Bank’s lending and funding policies

22

leveled in the 2006 ROE), and ¶¶ 61, 63, 64, 72, 76-79

23

(disregarding clear deficiencies in Credit Memos regarding various

24

loans).

25
26
27
28

FDIC has pleaded facts

These same facts state a claim for an “unexcused pattern

2

The parties have not provided, and the court has not
discovered, any California or federal interpretations of “reckless
disregard” or “unexcused pattern of inattention.” These two
exceptions to the statute allowing an exculpatory clause are
exclusive to California and not found in the Delaware statute that
served as a model or in comparable legislation of any other state.
Marsh’s Cal. Corp. Law, 4th Ed.§ 11-04 at 11-44.1.
15

1
2

of inattention that amounts to an abdication of duty.”3
For these reasons, the court finds that the FDIC has pleaded

3

sufficient facts to establish that the Exculpatory Clause may be

4

bypassed under § 204.
3. Second Claim for Gross Negligence

5
6

In its second claim for relief, the FDIC seeks to hold the

7

Director Defendants personally liable for money damages under

8

Section 11(k) of the Federal Deposit Insurance Act, as amended by

9

the Financial Institutions Reform, Recovery, and Enforcement Act of

10

1989 (“FIRREA”), 12 U.S.C. § 1821(k).

FIRREA section 1821(k) makes

11

directors and officers of banks liable for gross negligence.

12

Under FIRREA, "state law sets the standard of conduct as long as

13

the state standard (such as simple negligence) is stricter than

14

that of the federal statute."

15

216 (1997).

16

Director Defendants would be liable if they breached the applicable

17

standard of care of gross negligence.

18

532, 539-40 (“Section 1821(k) preempts these state laws to the

19

extent that they insulate officers and directors from liability for

20

gross negligence, because such laws directly conflict with its

Atherton v. F.D.I.C., 519 U.S. 213,

Even if the Exculpatory Clause applies, under FIRREA

FDIC v. McSweeney, 976 F.2d

21
22
23
24
25
26
27
28

3

Defendants assert that this requires a “total abdication” of
duty, but the case they cite, Berg & Berg Enterprises, LLC v.
Boyle, does not support that proposition. The Berg court noted
that “Berg suggests that it has pleaded total abdication by the
directors of their corporate responsibilities” but found that “the
mere fact of the assignment [an alternative to liquidation in
bankruptcy] and the failure by the directors to pursue Berg's
bankruptcy reorganization plan or some other unidentified
alternative do not, as a matter of fact or law, establish
abdication of duty.” Berg & Berg Enterprises, LLC v. Boyle, 178
Cal. App. 4th 1020, 1047 (2009). In other words, the court did not
require Berg to plead a “total abdication of duty;” it found
instead that the facts pleaded by Berg did not amount to an
abdication of duty, despite Berg’s assertion to the contrary.
16

1

grant of authority.”).

"'Gross negligence' long has been defined

2

in California and other jurisdictions as either a 'want of even

3

scant care' or 'an extreme departure from the ordinary standard of

4

conduct.'"

5

747, 754 (2007)(citation omitted).

City of Santa Barbara v. Superior Court, 41 Cal. 4th

The FDIC summarizes its allegations of gross negligence as

6
7

follows: "The Complaint contains allegations that . . .

8

[Defendants] approved nine facially deficient loans that bore an

9

unusually high risk of not being repaid, permitted loans to be made

10

without proper analysis of the borrowers' ability to repay, failed

11

to inform themselves about the risk posed by the loans prior to

12

approval, approved loans with terms inconsistent with the Bank's

13

Loan Policy, and failed to ensure the loans were underwritten in

14

accordance with sound banking principles."

15

21.)

16

(Opp. to Dir. Mot. at

The Director Defendants maintain that they acted with due care

17

by "follow[ing] [the Bank's] established process in approving the

18

nine loans at issue, which involved review of substantial

19

information" and receiving Bank credit memoranda with "substantial

20

information on which the Director Defendants based their approvals

21

of the loans."

22

not have a "duty of inquiry" to independently verify every aspect

23

of each loan.

24

Director Defendants argue, the FDIC has failed to state a claim not

25

only for gross negligence but for simple negligence.

26

(Dir. Mot. at 12-13.)

They maintain that they did

See Castetter, 184 F.3d at 1045.

As a result,

California Corporations Code § 309 sets the standard of care

27

for a director and states that "a director shall be entitled to

28

rely on information, opinions, reports or statements [prepared by
17

1

certain parties] . . . so long as . . . the director acts in good

2

faith, after reasonable inquiry when the need therefor is indicated

3

by the circumstances and without knowledge that would cause such

4

reliance to be unwarranted."

5

loans were facially deficient, the Directors had a duty to

6

investigate.

7

not facially deficient and that some of the purported deficiencies

8

are based in documents that the FDIC-R does not allege were in the

9

possession of the Directors.

The FDIC argues that because the

The Director Defendants respond that the loans were

(Dir. Mot. at 16.)

They argue,

10

further, that the allegations in the Complaint amount to merely

11

"substantive disagreement" with the decision to issue the loans,

12

rather than gross negligence in the process of making loans.

13

If the documents provided to the Director Defendants are as

14

facially deficient as alleged in the Complaint, those documents

15

would trigger a duty to investigate because reliance upon them

16

would be unwarranted.

17

considered as a failure of the Director Defendants’ process of

18

decisionmaking rather than the substance of the decisions.

19

give deference to directors' decisions reached by a proper process,

20

and do not apply an objective reasonableness test in such a case to

21

examine the wisdom of the decision itself.”

22

Mut. Auto. Ins. Co., 166 Cal. App. 4th 1438, 1493 (2008)(internal

23

quotation marks, citations, and alterations omitted).

24

“plaintiffs offered expert testimony to the effect that the Board's

25

decisions on dividends, rate reductions, and the surplus were wrong

26

on the merits” and the court found that “plaintiffs did not make a

27

showing that the Board's decisionmaking process was tainted by

28

fraud, oppression, illegality, or a similar purpose.”

Such misplaced reliance would properly be

18

“Courts

Hill v. State Farm

In Hill, the

Id. at 1494.

1

Instead, it “merely questions the decisions which the directors

2

made. This is exactly the type of second-guessing which the

3

business judgment rule was designed to preclude.”

4

quotation marks, citation, and alterations omitted).

5

contrast, the FDIC alleges not merely that the Director Defendants

6

made unwise decisions, but that their process was flawed insofar as

7

the alleged facial deficiencies in the loans did not trigger

8

further investigation as they should have.

9

that the loans were approved in violation of the Bank’s Loan

10

Policy, which further indicates that the allegations concern

11

decisionmaking procedures rather than substance.

Id.

(internal

Here, in

The FDIC also alleges

Director Defendants assert that the decision-making process

12
13

alleged in the Complaint demonstrates at least “scant care” because

14

FBBH

15

issue and involved reviewing substantial information.

16

that the allegations do not rebut the “‘prima facie showing of good

17

faith and reasonable investigation [that] is established when a

18

majority of the board is comprised of outside directors and the

19

board’ has received the advice of independent consultants.”

20

Castetter, 184 F.3d at 1045 (quoting Katz v. Chevron Corp., 22 Cal.

21

App. 4th 1352, 1368-69 (1994)).

22

true, the allegations that the Director Defendants approved and

23

failed reasonably to investigate facially deficient loans in

24

violation of FBBH’s Loan Policy and sound banking principles are

25

sufficient to rebut the presumption of good faith and reasonable

26

investigation.

27
28

followed its established process in approving the loans at
They argue

The court finds that, taken as

Director Defendants also argue that the FDIC has not pleaded a
causal connection between the alleged deficiencies and violations
19

1

and the FDIC’s losses.

2

that “[a]s a direct and proximate result of these Defendants’ gross

3

negligence, the FDIC suffered damages in an amount to be proven at

4

trial, in excess of $100.6 million.”

5
6

The court disagrees.

The Complaint alleges

(Compl. ¶ 152.)

For these reasons, the court finds that, the FDIC has stated a
claim for gross negligence.
4. Duplication of Claims

7
8

The Director Defendants assert that the third claim for relief

9

(regarding breach of fiduciary duty) should be dismissed because it

10

is "entirely duplicative" of the gross negligence claim.

11

Mot. at 30.)

12

nine loans, the same losses allegedly resulting from the approval

13

of those loans, and the same duty of care to the Bank."

14

(Dir.

"Both claims are based on the approval of the same

(Id.)

Under the Federal Rules, "[a] party may set out 2 or more

15

statements of a claim or defense alternatively or hypothetically,

16

either in a single count or defense or in separate ones.

17

party makes alternative statements, the pleading is sufficient if

18

any one of them is sufficient."

19

embodies a "liberal pleading policy."

20

1016, 1019 (9th Cir. 1985).

21

If a

Fed. R. Civ. P. 8(d)(2). This rule
Molsbergen v. U.S., 757 F.2d

The Director Defendants cite Swartz v. KPMG, LLP in support of

22

the proposition that duplicative claims that add nothing should be

23

dismissed.

24

held that a claim seeking "a declaration of defendants' liability

25

for damages sought for his other causes of action" was "merely

26

duplicative."

27

not only the repetition of the same facts and same plea for

28

damages, but rather the derivative nature of the cause of action,

476 F.3d 756 (9th Cir. 2007).

Id. at 766.

There, the Ninth Circuit

In that case, however, the issue was

20

1

which depends on the other causes of action to succeed at all.

2

Here, the claims regarding gross negligence and breach of

3

fiduciary duty share the same underlying facts, but either could

4

survive on its own.

5

prejudice to them, since the Complaint does not seek a double

6

recovery.

7

other would constrict the "liberal pleading policy" of Rule 8 which

8

does not put any such limits on pleading in the alternative.

9
10
11
12

Director Defendants have not established any

To find that the FDIC must limit itself to one or the

D. Motion of Officer Defendants
1. Whether the BJR Applies to Officer Defendants
a. Choice of Law
In determining the choice of law for actions against a

13

corporation, California courts have used the “internal affairs

14

doctrine.” State Farm Mut. Auto. Ins. Co. v. Superior Court, 114

15

Cal. App. 4th 434, 434, 442-44, 446 (2003); Vaughn v. LJ Int’l

16

Inc., 174 Cal. App. 4th 213, 223 (2009). “The internal affairs

17

doctrine is a conflict of laws principle which recognizes that only

18

one State should have the authority to regulate a corporation’s

19

internal affairs.”

20

The Supreme Court has stated that courts normally “look to the

21

State of a business’ incorporation” to decide which law applies.

22

Atherton v. FDIC, 519 U.S. 213, 224 (1997). Atherton further

23

suggested that the state in which the “bank has its main office or

24

maintains its principal place of business” can be used as the state

25

of incorporation. Id. (citations omitted).

26

Edgar v. MITE Corp., 457 U.S. 624, 645 (1982).

Here, First Bank of Beverly Hills (“FBBH”) has been

27

incorporated and has its principle place of business in California.

28

(Request for Judicial Notice (“RJN”), Dkt. No. 36-1, Ex. A
21

1

(“Articles of Incorporation”).)

2

of Beverly Hills Bancorp, Inc. (“Bancorp”).

3

incorporated in Delaware. Defendant Officers argue that Bancorp and

4

Bank are so intertwined that Delaware law should apply. (Reply at

5

4-5.) They point out that Bancorp provided financial and managerial

6

strength for Bank and that several of Bank’s officers and directors

7

were shareholders of Bancorp. (Id.)

8

Bancorp being incorporated in Delaware, Bancorp’s shareholders

9

expressly determined that Delaware laws would govern. (Id.)

10

FBBH is a wholly owned subsidiary
Bancorp is

Further, they argue that by

The court rejects this line of reasoning.

First, only FBBH,

11

not Bancorp, is not a party to this action.

12

have cited no case where a court has applied the law from the state

13

of a parent company’s incorporation without that parent company

14

being a party to the action.

15

its principal place of business.

16

incorporation indicate that California law governs areas such as

17

liability and indemnification of agents. (Id.)

18

affairs doctrine, the court finds that California law applies.

19

FDIC v. Van Dellen, CV 10-4915 DSF (SHx), 2012 WL 4815159 (C.D.

20

Cal. Oct. 5, 2012).

23

Second, FBBH selected California as
(RJN, Ex. A.)

Its articles of

Under the internal
See

b. Whether the business judgment rule Extends to

21
22

Defendant Officers

Officers
The Officer Defendants argue that even if California law

24

applies, corporate officers are shielded from liability by the

25

business judgment rule.

26

should apply the common law business judgment rule to officers as

27

well as directors.

28

See, e.g., Gaillard v. Natomas Co., 208 Cal. App. 3d 1250, 1265

Officer Defendants argue that the court

This claim is not supported by California law.

22

1

(1989) (holding that because the directors were “acting as officer

2

employees of the corporation . . . the business judgment rule

3

therefore should not apply.”); FDIC v. Van Dellen, 2012 WL 4815159,

4

at *6 (holding that “California courts have not extended the rule

5

to officers and this [c]ourt declines to do so.”).1

6

by Officer Defendants in support of the extension of the business

7

judgment rule to officers, concerned a director-officer who was

8

protected by the business judgment rule, but the court focused on

9

her status as a director rather than her dual status as director-

Biren, cited

10

officer. See, e.g., Biren v. Equality Emergency Medical Group, 102

11

Cal. App. 4th 125, 138 (2002)("[Biren] was the director responsible

12

for billing matters.

13

change billing companies to protect the corporation. The trial

14

court could reasonably infer that she mistakenly believed it was in

15

the best interest of the corporation that she act with alacrity

16

because the other directors could not.")

17

reasoning of Judge Wright in FDIC v. Perry,CV-11-5561 ODW (MRWx),

18

2012 WL 589569 (C.D. Cal. 2012), which analyzes California court

19

decisions, statutory language, and legislative history and comes to

20

the conclusion that "[i]n light of the apparent lack of authority

21

and the California legislature's expressed intent not to include

22

corporate officers in codifying common law [business judgment

23

rule], this Court holds that [the business judgment rule] does not

She believed it was her duty to promptly

The court adopts the

24
25
26
27
28

Officer Defendants rely on Biren v. Equal. Emergency Med. Grp.,
102 Cal. App. 4th 125 (2002), which held that the business judgment
rule protected an officer-director acting in her capacity as the
company’s chief executive officer. (Off. Mot. at 13:3-5.) However,
the Biren court's decision focuses on the protections afforded to
Biren by the BJR based on her status as a director. “[T]he
[business judgment] rule ... protect[s] well-meaning directors who
are misinformed, misguided, and honestly mistaken.” Id. at 137.
1

23

1

protect officers' corporate decisions."

2

2. Gross Negligence

Id. at *4.

In the alternative, the FDIC brings a claim for gross

3
4

negligence under FIRREA § 1821(k) against the Officer Defendants.

5

The court agrees, and the FDIC does not dispute, that the FDIC may

6

bring either the negligence or the gross negligence claim against

7

Officer Defendants, not both.

8

law provides the standard of liability for suits under FIRREA §

9

1821(k) when, as here, the state law standard is more rigorous than

The Supreme Court held that state

10

gross negligence.

See Atherton, 519 U.S. at 216 ("[S]tate law sets

11

the standard of conduct as long as the state standard (such as

12

simple negligence) is stricter than that of the federal statute.

13

The federal statute nonetheless sets a 'gross negligence' floor,

14

which applies as a substitute for state standards that are more

15

relaxed.").

16

shielded by the business judgment rule, they are subject to

17

liability under FIRREA on a simple negligence theory. They cannot

18

also be subject to liability under FIRREA on a gross negligence

19

theory when a stricter state standard applies.

Since under state law the Officer Defendants are not

3. Breach of Fiduciary Duty

20

The Officer Defendants next argue that the court should strike

21
22

the breach of fiduciary duty claim because it is entirely

23

duplicative of the simple negligence claim.

24

identical to the one made by the Director Defendants, and the court

25

rejects it for the same reasons.

26

that plaintiffs must be allowed to plead their claims in the

27

alternative.

28

///

This argument is

Liberal pleading standards mean

24

1

E. Motion of Defendant Faigin

2

Defendant Faigin joins the Motions of both the Director

3

Defendants and the Officer Defendants.

The court’s conclusions

4

with respect to those Motions apply equally to Defendant Faigin’s

5

Motion.

6

F. Motion of Defendant Lannan

7

Defendant Lannan was a director of the Bank from 2003 to 2008.

8

Eric Rosa, employed by China Trust Bank at the time, referred the

9

CTB loans to Lannan.

(Compl. ¶¶ 52, 53, 58.)

Lannan voted to

10

approve these loans, and all of the nine loans at issue.

11

¶¶ 29, 57.)

12

of $75,000 for the four CTB participation loans.

13

When regulators learned that Lannan had voted to approve the CTB

14

participation loans while receiving a referral fee, they required

15

the Board to ratify the purchase without Lannan.

16

Faigin, Amster, Glennon, Kanner, King, and Kellogg voted in favor

17

of ratification a year after the original approval.

18

(Compl.

The Complaint alleges that he received a referral fee
(Compl. ¶ 9.)

Defendants

(Compl. ¶ 58.)

Lannan joins the Outside Director Defendants’ Motion.

19

Additionally, he moves to dismiss the first claim for relief which

20

alleges that he was negligent in voting on loans from the China

21

Trust Bank and then receiving a referral fee of $75,000.

22

the other directors are protected by the business judgment rule for

23

negligence, the FDIC alleges that Lannan had a conflict of interest

24

and therefore is not protected by the business judgment rule.

25

Lannan asserts that his vote was consistent with California

26

Corporations Code § 310 and is therefore protected by the business

27

judgment rule of § 309.

28

relief for breach of fiduciary duty should be dismissed.

Whereas

He also asserts that the third claim for

25

1

California Corporations Code § 309 codifies a director's

2

standard of care.

Under that rule, a contract is not "void or

3

voidable" because a director has a "material financial interest" in

4

the transaction if the following conditions are met:

5

(1) The material facts as to the transaction and as to

6

such director’s interest are fully disclosed or known to

7

the shareholders and such contract or transaction is

8

approved by the shareholders (Section 153) in good faith,

9

with the shares owned by the interested director or

10

directors not being entitled to vote thereon, or

11

(2) The material facts as to the transaction and as to

12

such director's interest are fully disclosed or known to

13

the board or committee, and the board or committee

14

authorizes, approves or ratifies the contract or

15

transaction in good faith by a vote sufficient without

16

counting the vote of the interested director or directors

17

and the contract or transaction is just and reasonable as

18

to the corporation at the time it is authorized, approved

19

or ratified, or

20

(3) As to contracts or transactions not approved as

21

provided in paragraph (1) or (2) of this subdivision, the

22

person asserting the validity of the contract or

23

transaction sustains the burden of proving that the

24

contract or transaction was just and reasonable as to the

25

corporation at the time it was authorized, approved or

26

ratified.

27

Cal. Corp. Code § 310.

28
26

Under § 309, a director is protected by the business judgment

1
2

rule when he or she performs the duties of a director "in good

3

faith, in a manner such director believes to be in the best

4

interests of the corporation and its shareholders and with such

5

care, including reasonable inquiry, as an ordinarily prudent person

6

in a like position would use under similar circumstances."

7

Corp. Code § 309.

8

for a mistake in business judgment which is made in good faith and

9

in what he or she believes to be the best interests of the

Cal.

Under California law, "a director is not liable

10

corporation, where no conflict of interest exists." Gaillard, 208

11

Cal.App.3d at 1263 (1989). "The business judgment rule does not

12

shield actions taken without reasonable inquiry, with improper

13

motives, or as a result of a conflict of interest.”

14

Booth, 185 Cal.App.4th at 728 (2010).

Kruss v.

The FDIC argues that it is undisputed that a conflict of

15
16

interest exists, since Lannan does not deny that he referred the

17

four loans and received a fee for them.

18

because he complied with § 310 and because the referral fee was not

19

improper, the prospect and receipt of "a referral fee for these

20

loans did not impose any legally independent obligations on him to

21

investigate these loans or refrain from voting on them."

22

Mot. at 10.)

23

judgment rule as the other Director Defendants.

24

that his compliance with § 310 means only that the contract is not

25

voidable, not that he did not have a conflict of interest.

Lannan contends that

(Lannan

He claims the same protections of the business
The FDIC counters

In other words, the parties dispute whether compliance with §

26
27

310 annuls what would otherwise be a conflict of interest under §

28

309.

The court finds that as a matter of policy a director with a
27

1

personal interest in the transaction should not benefit from the

2

business judgment rule.

3

to protect disinterested directors making their best efforts at

4

business decisions.

5

transaction, even if it is allowed because of his compliance with §

6

310, he is nonetheless not a disinterested director in the case of

7

that particular transaction.

8

of a conflict of interest so as to create a valid contract, but it

9

does not neutralize a conflict of interest for all purposes.

The aim of the business judgment rule is

When a director has a personal stake in the

Section 310 neutralizes the effects

"The

10

satisfaction of section 310's requirements . . . does not render

11

such contract immune from attack on other grounds, such as

12

corporate waste, and does not render the directors immune from

13

liability for breach of fiduciary duty as a result of their

14

approval of such contract."

15

these reasons, the court finds that Lannan’s compliance with § 310

16

does not result in the protection of the business judgment rule

17

under § 309.

Gaillard, 208 Cal.App.3d at 1273.

18

The court DENIES Lannan’s Motion.

19

IV. Conclusion

20

For the reasons stated above, the court DENIES all of the

21
22

For

Motions to Dismiss.
IT IS SO ORDERED.

23
24
25

Dated: July 8, 2013

26

DEAN D. PREGERSON

27

United States District Judge

28
28

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
FEDERAL DEPOSIT INSURANCE
CORPORATION, as receiver of
R-G PREMIER OF PUERTO RICO
Plaintiff
vs
VICTOR J. GALAN-ALVAREZ, his spouse
NELIDA FUNDORA, and the conjugal
partnership formed between them; RAMON
PRATS, his spouse TERESITA
NOBLE-FERNANDEZ, and the conjugal
partnership formed between them;
ROLANDO RODRIGUEZ-MANCEBO, his
spouse MARIA VINA, and the conjugal
partnership formed between them; VICTOR
IRIZARRY-ORTIZ, his spouse ADRIANA
ROIG-LOPEZ, and the conjugal partnership
formed between them; JOSEPH L.
ABRAHAMSON, his spouse MARGARITA
COLON, and the conjugal partnership formed
between them; JUAN AGOSTO-ALICEA, his
spouse DAPHNE BOUETGRANA, and the
conjugal partnership formed between them;
LUIS BERRIOS, his spouse ROSA
CAAMANO-LOPEZ, and the conjugal
partnership formed between them;
LAUREANO CARUS, his spouse NILDA
GONZALEZ, and the conjugal partnership
formed between them; ILEANA M.
COLON-CARLO, her spouse JOSE
GONZALEZ, and the conjugal partnership
formed between them; BENIGNO R.
FERNANDEZ-ROSARIO, his spouse
JACQUELINE MCNEE, and the conjugal
partnership formed between them; MELBA
FIGUEROA-PADILLA; VICTOR L.
GALAN-FUNDORA, his spouse
MAGDALENA MARTINEZ, and the conjugal
partnership formed between them;
ROBERTO GORBEA-FRONTERA, his
spouse NELLIE DIAZ-PABON, and the
conjugal partnership formed between them;
JAMES LYNN, his spouse SYLVIA
DIAZ-RODRIGUEZ, and the conjugal
partnership formed between them;
EDUARDO MCCORMACK, his spouse
MARINA VALENTIN, and the conjugal
partnership formed between them; IVAN
MENDEZ, his spouse RAQUEL
MIRO-CORDERO, and the conjugal
partnership formed between them;
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RAFAEL NIN-TORREGROSA, his spouse
DORIS PRICE, and the conjugal partnership
formed between them; GILBERTO
RIVERA-ARREAGA, his spouse GRISEL
FUENTES, and the conjugal partnership
formed between them; ENRIQUE
UMPIERRE-SUAREZ; and XL SPECIALTY
INSURANCE COMPANY
Defendants

ORDER
Before the Court are the Motion for Protective Order filed by plaintiff Federal Deposit
Insurance Corporation (FDIC) (docket entry 125), defendants’ opposition (docket
entry 128), and the FDIC’s reply (docket entry 135), as well as defendants’ Motion to Compel
(docket entry 127), the FDIC’s opposition (docket entry 135) and defendants reply (docket
entry 143).
The Court has reviewed all the attachments to the parties’ motions and memoranda
submitted in relation to this issue. Having done so, it appears evident to us that the parties
had reached a Joint Proposed Discovery Plan, filed on June 4, 2012 (docket entry 83),
which nowhere establishes a cost-sharing mechanism pertaining to the discovery of
electronically stored information (ESI) in FDIC’s possession. The FDIC’s subsequent
attempt to persuade defendants to agree to its proposed “Cost Sharing Agreement and
Production Protocol” by conditioning the ESI discovery production to their adoption of said
Protocol will not be sanctioned by the Court, as it constitutes a unilateral modification of the
parties’ Discovery Plan. The Court further notes that, while defendants initially attempted
to assume some of those production costs, as reflected by their counter-proposal to FDIC’s
Cost Sharing Agreement, plaintiff rebuffed their efforts.
The fact remains that defendants did not have to meet FDIC halfway, as cost-sharing
was not contemplated in the Discovery Plan to which all parties voluntarily subscribed and

CIVIL 12-1029CCC

3

FDIC simply could not one-sidedly alter it when deemed convenient to its interests.
Accordingly, FDIC’s Motion for Protective Order (docket entry 125) is DENIED and
defendants’ Motion to Compel (docket entry 127) is GRANTED. The FDIC shall produce
to defendants the discoverable ESI in its possession in accordance with the procedure
established in the Discovery Plan.
SO ORDERED.
At San Juan, Puerto Rico, on June 12, 2013.

S/CARMEN CONSUELO CEREZO
United States District Judge

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
FEDERAL DEPOSIT INSURANCE
CORPORATION, as receiver of
R-G PREMIER OF PUERTO RICO
Plaintiff
vs
VICTOR J. GALAN-ALVAREZ, his spouse
NELIDA FUNDORA, and the conjugal
partnership formed between them; RAMON
PRATS, his spouse TERESITA
NOBLE-FERNANDEZ, and the conjugal
partnership formed between them;
ROLANDO RODRIGUEZ-MANCEBO, his
spouse MARIA VINA, and the conjugal
partnership formed between them; VICTOR
IRIZARRY-ORTIZ, his spouse ADRIANA
ROIG-LOPEZ, and the conjugal partnership
formed between them; JOSEPH L.
ABRAHAMSON, his spouse MARGARITA
COLON, and the conjugal partnership formed
between them; JUAN AGOSTO-ALICEA, his
spouse DAPHNE BOUETGRANA, and the
conjugal partnership formed between them;
LUIS BERRIOS, his spouse ROSA
CAAMANO-LOPEZ, and the conjugal
partnership formed between them;
LAUREANO CARUS, his spouse NILDA
GONZALEZ, and the conjugal partnership
formed between them; ILEANA M.
COLON-CARLO, her spouse JOSE
GONZALEZ, and the conjugal partnership
formed between them; BENIGNO R.
FERNANDEZ-ROSARIO, his spouse
JACQUELINE MCNEE, and the conjugal
partnership formed between them; MELBA
FIGUEROA-PADILLA; VICTOR L.
GALAN-FUNDORA, his spouse
MAGDALENA MARTINEZ, and the conjugal
partnership formed between them;
ROBERTO GORBEA-FRONTERA, his
spouse NELLIE DIAZ-PABON, and the
conjugal partnership formed between them;
JAMES LYNN, his spouse SYLVIA
DIAZ-RODRIGUEZ, and the conjugal
partnership formed between them;
EDUARDO MCCORMACK, his spouse
MARINA VALENTIN, and the conjugal
partnership formed between them; IVAN
MENDEZ, his spouse RAQUEL
MIRO-CORDERO, and the conjugal
partnership formed between them;
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RAFAEL NIN-TORREGROSA, his spouse
DORIS PRICE, and the conjugal partnership
formed between them; GILBERTO
RIVERA-ARREAGA, his spouse GRISEL
FUENTES, and the conjugal partnership
formed between them; ENRIQUE
UMPIERRE-SUAREZ; and XL SPECIALTY
INSURANCE COMPANY
Defendants

ORDER
Before the Court are the Motion for Protective Order filed by plaintiff Federal Deposit
Insurance Corporation (FDIC) (docket entry 125), defendants’ opposition (docket
entry 128), and the FDIC’s reply (docket entry 135), as well as defendants’ Motion to Compel
(docket entry 127), the FDIC’s opposition (docket entry 135) and defendants reply (docket
entry 143).
The Court has reviewed all the attachments to the parties’ motions and memoranda
submitted in relation to this issue. Having done so, it appears evident to us that the parties
had reached a Joint Proposed Discovery Plan, filed on June 4, 2012 (docket entry 83),
which nowhere establishes a cost-sharing mechanism pertaining to the discovery of
electronically stored information (ESI) in FDIC’s possession. The FDIC’s subsequent
attempt to persuade defendants to agree to its proposed “Cost Sharing Agreement and
Production Protocol” by conditioning the ESI discovery production to their adoption of said
Protocol will not be sanctioned by the Court, as it constitutes a unilateral modification of the
parties’ Discovery Plan. The Court further notes that, while defendants initially attempted
to assume some of those production costs, as reflected by their counter-proposal to FDIC’s
Cost Sharing Agreement, plaintiff rebuffed their efforts.
The fact remains that defendants did not have to meet FDIC halfway, as cost-sharing
was not contemplated in the Discovery Plan to which all parties voluntarily subscribed and
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FDIC simply could not one-sidedly alter it when deemed convenient to its interests.
Accordingly, FDIC’s Motion for Protective Order (docket entry 125) is DENIED and
defendants’ Motion to Compel (docket entry 127) is GRANTED. The FDIC shall produce
to defendants the discoverable ESI in its possession in accordance with the procedure
established in the Discovery Plan.
SO ORDERED.
At San Juan, Puerto Rico, on June 12, 2013.

S/CARMEN CONSUELO CEREZO
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
FEDERAL DEPOSIT INSURANCE CORP.,
AS RECEIVER FOR BROADWAY BANK,
Plaintiff,
v.
DEMETRIS GIANNOULIAS, GEORGE
GIANNOULIAS, JAMES MCMAHON, SEAN
CONLON, STEVEN DRY, DONNA
ZAGORSKI, STEVEN BALOURDOS,
GLORIA SGUROS, ANTHONY D’COSTA,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 12 C 1665

MEMORANDUM OPINION
Before the court are: (1) defendant James McMahon’s motion to
dismiss; (2) defendant Gloria Sguros’s motion to dismiss; and (3)
the joint motion to dismiss of certain other defendants.1

For the

reasons explained below, we deny the defendants’ motions.
BACKGROUND
Plaintiff Federal Deposit Insurance Corporation, as receiver
for Broadway Bank (“FDIC-R”), has filed this lawsuit to recover
approximately $114 million in losses that the bank suffered on 20
commercial real estate (“CRE”) and acquisition, development, and
construction (“ADC”) loans.

1/

(Am. Compl. ¶ 1.)

The FDIC-R alleges

This motion is joined by defendants Demetris Giannoulias, George
Giannoulias, Sean Conlon, Steven Dry, Donna Zagorski, Steven Balourdos, and
Anthony D’Costa. These defendants and McMahon have filed separate memoranda in
support of their motions raising many of the same arguments, and Sguros has
adopted those arguments in support of her motion.
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that the defendants — seven former directors of Broadway Bank (the
“Director Defendants”)2 and two former officers (the “Officer
Defendants”)3 — negligently approved the loans.

(Id. at ¶ 2.)

According to the complaint, CRE and ADC loans are inherently risky,
and compared with its banking peers Broadway Bank’s loan portfolio
was substantially concentrated in such loans during 2007-2008.
(Id. at ¶¶ 20-21.)

These risks were compounded by the fact that

many of the commercial building projects that the bank financed
were located outside of Illinois and therefore beyond the bank’s
ability to effectively monitor.
(alleging

that

the

defendants

(Id. at ¶ 22; see also id.
“deferred

excessively

borrowers regarding market evaluations and risk.”).)

to

its

The bank’s

loan policy, if followed, would have given the bank some protection
against these risks.

(Id. at ¶ 25.)

But the FDIC-R alleges that

the defendants “routinely ignored and repeatedly failed to enforce
the Loan Policy’s provisions.”

(Id.)

Instead of carefully

monitoring and managing loan risks, the defendants pursued a
strategy of “reckless growth:”
Underwriting was perfunctory or nonexistent. Limits on
loan to value ratios repeatedly were ignored. Loans were
made without appraisals or with grossly deficient
appraisals. Construction draws were used for improper
purposes with little or no active monitoring by the Bank.

2/

The Director Defendants are Demetris Giannoulias, George Giannoulias,
James McMahon, Sean Conlon, Steven Dry, Donna Zagorski, and Steven Balourdos.
(See Am. Compl. ¶¶ 8-14.)
3/

The Officer Defendants are Gloria Sguros and Anthony D’Costa, both of
whom were members of the bank’s loan committee. (See Am. Compl. ¶¶ 15-16.)
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Little or no attention was paid to whether loan
guarantors had sufficient liquidity to protect the Bank’s
interest. Loans were made to uncreditworthy borrowers
with a history of bad loans — in some cases with Broadway
itself. In some instances, loans were made to assist
other
financial
institutions
avoid
regulatory
intervention or loss recognition.
(Id. at ¶ 24; see also id. at ¶ 40.)

The FDIC-R alleges that state

and federal bank examiners notified the bank in 2007, 2008, and
2009 concerning specific shortcomings.

(Id.

at ¶¶ 27-38.)

However, the defendants “ignored” the regulators’ criticisms and
recommendations.
The

(See, e.g., id. at ¶¶ 28, 33, and 35.)

FDIC-R’s

complaint

contains

a

chart

showing

which

defendants allegedly approved each of the 20 challenged loans.
(Id. at ¶ 39.)

It then goes on to describe why the FDIC-R believes

that the defendants were negligent in approving each loan.
id. at ¶¶ 44-128.)

(See

The defendants’ alleged negligence generally

falls into the following categories: (1) approving high-risk loans
and loan-renewals without proper underwriting, e.g., failing to
verify the finances of borrowers and guarantors (see, e.g., id. at
¶¶ 47(b), 54(a), 57(a), 70(a)-(b), 75(a) & (d)-(e), 81 (b), 85(a),
89(a) & (c), 93(a)-(b), 97(a)-(c), 101(a)-(b), 105(a) & (c),
109(a)-(c), 114(a)-(c), 120(a)-(b), 126(a) & (d)); (2) ignoring the
bank’s loan policy, e.g., approving loans based upon an “as
completed” (not “as is”) appraisal (see, e.g., id. at ¶¶ 47(b),
52(b), 57(b), 63, 70(c), 75(b), 81(c), 85(a)-(b), 109(a), 114(b),
and 126(a) & (c)); and (3) ignoring market risks and regulatory
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warnings about over-concentration in CRE/ADC out-of-territory loans
(see, e.g., id. at ¶¶ 47(a) & (c), 52(c) & (d), 57(c), 70(d),
75(e), 81(e), 93(e), 97(d), 101(b), 105(c), 120(d), and 126 (e)).
DISCUSSION
The FDIC-R’s three-count compliant asserts claims against the
defendants for gross negligence (Count I), breach of fiduciary duty
(Count II), and ordinary negligence (Count III).

Taken together,

the defendants’ motions seek to dismiss the FDIC-R’s complaint in
its entirety. In addition, certain defendants have moved to strike
particular allegations as “immaterial” and “impertinent.” See Fed.
R. Civ. P. 12(f).

A.

Legal Standard
The purpose of a 12(b)(6) motion to dismiss is to test the

sufficiency of the complaint, not to resolve the case on the
merits.

5B Charles Alan Wright & Arthur R. Miller, Federal

Practice and Procedure § 1356, at 354 (3d ed. 2004).

To survive

such a motion, “a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on
its face.’

A claim has facial plausibility when the plaintiff

pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.”
Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009) (citing Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570, 556 (2007)).

When evaluating

a motion to dismiss a complaint, the court must accept as true all
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factual allegations in the complaint.
However,

we

need

not

accept

as

Iqbal, 129 S. Ct. at 1949.

true

its

legal

conclusions;

“[t]hreadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.”

Id.

(citing Twombly, 550 U.S. at 555).
Pursuant to Rule 12(f), we “may strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or
scandalous

matter.”

Fed.

R.

Civ.

P.

12(f).

We

possess

“considerable discretion” when ruling on a motion to strike.
Charles

A.

Wright

&

Arthur

Procedure § 1382 (3d Ed.).

R.

Miller,

Federal

Practice

5C
and

Such motions are “disfavored” because

they “potentially serve only to delay.”

Heller Financial, Inc. v.

Midwhey Powder Co., Inc., 883 F.2d 1286, 1294 (7th Cir. 1989).
Accordingly, courts routinely deny motions to strike “unless the
challenged

allegations

have

no

possible

relation

or

logical

connection to the subject matter of the controversy and may cause
some form of significant prejudice to one or more of the parties to
the action.”
B.

Wright & Miller, supra, § 1382 (footnotes omitted).

“Gross Negligence”
“Recklessness”

Means

“Very

Great

Negligence,”

Not

At the outset, we note that the parties disagree about the
correct

definition

Institutions

Reform,

of

“gross

Recovery

negligence.”
&

Enforcement

The
Act

Financial
(“FIRREA”)

authorizes the FDIC-R to sue the directors and officers of a failed
bank to recover damages “for gross negligence, including any
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similar conduct or conduct that demonstrates a greater disregard of
a duty of care (than gross negligence) including intentional
tortious conduct, as such terms are defined and determined under
applicable State law.”

12 U.S.C. § 1821(k); see also Atherton v.

F.D.I.C., 519 U.S. 213, 216 (1997) (holding that state law sets the
standard of conduct that officers and directors must meet, but that
§ 1821(k) prohibits courts from applying a more “relaxed” standard
than “gross negligence”).

Some of the defendants argue that under

Illinois law “gross negligence” means “recklessness,” citing RTC v.
Franz, 909 F.Supp. 1128, 1139 (N.D. Ill. 1995). (See Certain Defs.’
Mem. at 4-7; cf. McMahon Mem. at 8 (essentially agreeing with the
FDIC-R that gross negligence refers to a level of culpability
greater than ordinary negligence, but less than recklessness).) In
light of Atherton, we have serious doubts about whether it is
permissible to borrow from state law a definition of “gross
negligence” that effectively raises the standard of culpability to
recklessness.

See Atherton, 519 U.S. at 227 (“[T]he statute’s

‘gross negligence’ standard provides only a floor — a guarantee
that officers and directors must meet at least a gross negligence
standard.”).

But we need not reach that issue because, for the

reasons explained in F.D.I.C. v. Gravee, 966 F.Supp. 622, 636-37
(N.D. Ill. 1997), we conclude that Franz misstates Illinois law on
this question.

See id. (persuasively reasoning that Franz relied

too heavily on the Illinois Supreme Court’s discussion of “willful
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and wanton conduct” in a different context).
relied

on

the

Illinois

Supreme

Court’s

The Gravee court

definition

of

gross

negligence in Massa v. Department of Registration and Education,
507 N.E.2d 814, 819 (Ill. 1987): “[g]ross negligence is commonly
understood to encompass ‘very great negligence, * * * [b]ut it is
something less than the willful, wanton and reckless conduct’ [the
appellee] claims it to be.”
932 (5th ed. 1979))S.

Id. (quoting Black’s Law Dictionary

We conclude that “very great negligence” is

the correct standard. See F.D.I.C. v. Spangler, 836 F.Supp.2d 778,
785 (N.D. Ill. 2011) (adopting Gravee’s interpretation of Illinois
law).
B.

The FDIC-R’s Claims are Sufficiently Pled
“The elements of the [FDIC-R’s] gross negligence, negligence

and breach of fiduciary duty claims are similar. In order to state
valid claims, the [FDIC-R] must allege duty, breach, proximate
cause,

and

omitted).

damages.”

Id.

(applying

Illinois

law;

citations

In its amended complaint, the FDIC-R clearly identifies

the challenged transactions, describes them in sufficient detail,
and explains why it believes that the defendants’ conduct fell
below the applicable standard of care.

In two recent decisions,

judges in this district substantially denied4 motions to dismiss

4/

The Spangler and Saphir courts granted the defendants’ motions insofar
as the FDIC was asserting duplicative claims for ordinary negligence and breach
of fiduciary duty. See Spangler, 836 F.Supp.2d at 793 (dismissing claim for
breach of fiduciary duty); Saphir, 2011 WL 3876918, *9 (dismissing negligence
claims). We address that issue infra.
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complaints filed by the FDIC against the former officers and
directors of failed banks.

See id. at 784-93; F.D.I.C. v. Saphir,

No. 10 C 7009, 2011 WL 3876918, *5-9 (N.D. Ill. Sept. 1, 2011).
The allegations in those cases were comparable to the FDIC-R’s
allegations in this case, both in terms of their subject matter and
their specificity.

Consistent with those decisions, we conclude

that the FDIC-R has adequately pled claims for gross negligence,
negligence, and breach of fiduciary duty.5
consider it a close question.

Indeed, we do not

The defendants’ arguments that the

FDIC-R is alleging fraud by “hindsight,” and that it is seeking to
impose strict liability for the bank’s failure, are untenable in
the

face

of

the

complaint’s

allegations

that

the

defendants

consciously disregarded the risks associated with the challenged
loans.

(See, e.g., Am. Compl. ¶¶ 3-4, 26, 28, 33, 132-35, 140-42,

147-49.)

Similarly, we reject the defendants’ attempts to refute

the complaint’s allegations by referring to positive statements
made by regulators about the bank’s performance.

(See Certain

Defs.’ Mem. at 1, 13-21; McMahon Mem. at 11, 13.)

The thrust of

the defendants’ argument is that the regulatory guidance that the

5/

The defendants cite a raft of non-binding authority from Illinois and
other jurisdictions, including two recent decisions from the Northern District
of Georgia. See F.D.I.C. v. Skow, No. 11-CV-111, at 20 (N.D. Ga. Aug. 14, 2012)
(dismissing claims based on ordinary negligence under Georgia law); F.D.I.C. v.
Briscoe, No. 12-CV-2303, at 10-12 (N.D. Ga. Aug. 14, 2012) (same). (The slip
opinions in Skow and Briscoe are attached to McMahon’s motion for leave to file
supplemental authority.) It would needlessly lengthen this opinion to address
each case the defendants cite.
It is sufficient to say that we find the
decisions the defendants rely on less persuasive than Saphir and Spangler, two
recent decisions applying substantive Illinois law and federal pleading standards
to facts very similar to our own.
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bank received was not as negative as the complaint suggests, and in
fact supports the defendants’ position that they fulfilled their
fiduciary duties.

This argument may ultimately persuade the trier

of fact that the defendants did not act negligently, but we do not
weigh evidence at this stage of the case.

See Saphir, 2011 WL

3876918, *4 (“Factual determinations as to what the Director
Defendants knew or should have known is premature at this stage .
. . .”); see also Swanson v. Citibank, N.A., 614 F.3d 400, 404 (7th
Cir. 2010) (“For cases governed only by Rule 8, it is not necessary
to stack up inferences side by side and allow the case to go
forward only if the plaintiff’s inferences seem more compelling
than the opposing inferences.”). The same goes for the defendants’
argument that the bank’s losses were caused by a general economic
downturn in 2008 and not the defendants’ actions. See Saphir, 2011
WL 3876918, *8 (rejecting a similar argument); see also F.D.I.C. v.
Mahajan, No. 11 C 7590, 2012 WL 3061852, *6 (N.D. Ill. July 26,
2011) (“[W]ith respect to various Director Defendants’ arguments
that the allegations in the Amended Complaint can be attributed to
the declining market generally, it is too early in the litigation
to make any such determination.”).

Ultimately, the FDIC-R will

have to prove that the defendants’ conduct was a “substantial
factor” contributing to the bank’s losses.
F.3d 1424, 1434 (7th Cir. 1993).

F.D.I.C. v. Bierman, 2

But it is not required to prove

its claims at this stage of the case.
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Several of the defendants challenge the FDIC-R’s allegations
as applied to them, specifically.

Defendant McMahon argues that

some of the deficiencies alleged in the complaint are not alleged
with respect to the four loans he approved.
10.)

(McMahon Mem. at 9-

But the complaint alleges that these loans were problematic

for other reasons.

(See FDIC-R’s Resp. at 22-23.)

McMahon

quibbles with the inferences that the FDIC-R attempts to draw from
these allegations, (see McMahon Reply at 6-8), but the issues he
raises will have to await summary judgment or trial.

See, e.g.,

Swearingen v. Momentive Specialty Chemicals, Inc., 662 F.3d 969,
972 (7th Cir. 2011) (breach of the duty of care and proximate
causation are questions of fact).

Defendant D’Costa argues that

the FDIC-R has not alleged that he did anything wrong.
Certain Defs.’ Mem. at 24.)

(See

At this stage of the case we accept as

true the FDIC-R’s allegation that all of the defendants — including
D’Costa — received regulatory warnings about the bank’s risky loan
practices.

(Cf. id. (asserting that D’Costa did not receive

certain of those warnings).)

The FDIC-R further alleges that, as

a member of the bank’s loan committee, D’Costa failed to exercise
due care in approving 18 of the 20 challenged loans.

This is

sufficient to state claims against him for gross negligence,
negligence, and breach of fiduciary duty.

Finally, defendants

Conlon, Dry, Zagorski, and Balourdos argue that they are entitled
to special consideration in view of their “unique position” as
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outside directors.

(Certain Defs.’ Mem. at 22.)

Our Court of

Appeals has observed that “[f]ew distinctions have been drawn
Bierman, 2

between the duties of inside and outside directors.”

F.3d at 1435. Here, the outside directors have not articulated any
reason why they should be treated differently than the other
defendants with respect to the challenged loans.
the

FDIC-R

has

stated

claims

for

relief

We conclude that

against

all

of

the

defendants.
C.

The Business Judgment Rule and the Illinois Banking Act
The defendants argue that the FDIC-R’s claims are barred by

the business judgment rule and the Illinois Banking Act.

“Under

Illinois’ common law business judgment rule, corporate directors,
acting without corrupt motive and in good faith, will not be held
liable for honest errors or mistakes of judgment, and a complaining
shareholder’s judgment shall not be substituted for that of the
directors.” Treco, Inc. v. Land of Lincoln Sav. and Loan, 749 F.2d
374, 377 (7th Cir. 1984).

There is a split of authority in this

district about whether the business judgment rule is an affirmative
defense.

Compare

Spangler,

836

F.Supp.2d

at

791

(not

an

affirmative defense) with Saphir, 2011 WL 3876918, *5 (treating the
rule as an affirmative defense).

We will assume for purposes of

this opinion that it is not an affirmative defense, and therefore
it may be invoked in support of a motion to dismiss.

However,

“[i]t is a ‘prerequisite to the application of the business
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judgment rule that the directors exercise due care in carrying out
their corporate duties.

If directors fail to exercise due care,

then they may not use the business judgment rule as a shield to
their conduct.’” Spangler, 836 F.Supp.2d at 792 (quoting Davis v.
Dyson, 900 N.E.2d 698, 714 (Ill. 2008)); see also Stamp v. Touche
Ross & Co., 636 N.E.2d 616, 621 (Ill. App. 1993) (“[T]he shield of
the business judgment rule is unavailable to directors who fail to
exercise due care in their management of the corporation.”).

The

Spangler

the

court

concluded

that

the

FDIC

had

overcome

“presumption” created by the business judgment rule by alleging
that the defendants “disregarded regulatory warnings of unsafe
lending practices and monthly reports reflecting dangerous loan
concentration and excessive growth, failed to follow the bank’s
business plans and loan policies, and took no action to reform
underwriting practices in response to criticism.”

Spangler, 836

F.Supp.2d at 792; see also id. (distinguishing Stamp, in which an
Illinois Appellate Court concluded that the plaintiff had failed to
allege sufficiently the defendants’ lack of due care).

The FDIC-

R’s allegations in this case are substantially similar and, as we
have already discussed, they are pled with sufficient clarity and
detail to easily satisfy notice-pleading standards.

We deny the

defendants’ motion to dismiss insofar as it is premised on the
FDIC-R’s purported obligation to plead around the business judgment
rule.
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The director defendants also argue that, under the Illinois
Banking Act, they were entitled to rely upon information that they
received from the company’s officers concerning the challenged
loans.

See 205 ILCS § 5/16(7)(b).

First, the defendants have not

cited any legal authority supporting their unstated premise that
the FDIC-R must plead around this statute in order to state a claim
for relief based on negligence.

Cf. Saphir, 2011 WL 2011 WL

3876918, *5 (concluding that the Illinois Banking Act provides an
affirmative

defense);

see

also

Mahajan,

2012

WL

3061852,

*7

(same).6 Second, whether the defendants reasonably relied on “loan
write-ups” when approving the challenged loans is a question of
fact that we cannot resolve on a motion to dismiss.

Cf. Spangler,

836 F.Supp.2d at 792 (documents purporting to show that the
Illinois Banking Act shielded the defendants from liability were
“inconclusive” at the pleadings stage).

We deny the director

defendants’ motions to dismiss insofar as they are premised on the
Illinois Banking Act’s protections.
C.

Duplicative Claims
The FDIC-R’s claims for negligence and breach of fiduciary

duty

are

based

upon

the

same

factual

allegations,

and

the

defendants argue that we should dismiss one of the two claims as
duplicative.

(See Certain Defs.’ Mem. at 24-25; McMahon Mem. at

6/
The Spangler court did not directly address this issue and instead
rejected the defendants’ Illinois Banking Act arguments on other grounds. See
Spangler, 836 F.Supp.2d at 792.
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14-15.)
negligence

The Saphir and Spangler courts dismissed claims for
and

breach

of

fiduciary

duty

on

that

basis,

but

suggested that the FDIC could — but had not — pled the two claims
in the alternative. See Spangler, 836 F.Supp.2d at 793 (dismissing
claim for breach of fiduciary duty); Saphir, 2011 WL 3876918, *9
(dismissing negligence claims).

In this case, the FDIC has pled

its negligence claim in the alternative to its claim for breach of
fiduciary duty.

(See Am. Compl. ¶ 145.)

Pursuant to Fed. R. Civ.

P. 8(d)(2), these claims may proceed in the alternative.
D.

Motion to Strike
Certain defendants have moved to strike portions of paragraphs

24, 56, 135, 142 and 149 from the complaint as “immaterial” and
“impertinent.”

See Fed. R. Civ. P. 12(f); see also Wright &

Miller, supra, § 1382 (“immaterial” and “impertinent” are related
concepts that describe allegations that do not pertain to the
complaint’s subject matter and are unnecessary).

The allegations

in these paragraphs are all relevant and material to the FDIC-R’s
main contention that the defendants were grossly negligent in the
way that they operated the bank.

(See Am. Compl. ¶¶ 24 (“In some

instances, loans were made to assist other financial institutions
avoid regulatory intervention or loss recognition.”); 56 (“[I]n
August 2007, Defendant members of the Loan Committee approved a
two-year $3.2 million interest-only loan to Shubh Oceanic, LLC,
Bisaria, and his wife, ostensibly to purchase a passenger boat and
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transport it to Mumbai, India, to be used for ‘special events.’”);
see also id. at ¶¶ 135, 142, 149 (alleging in each paragraph that
“[d]efendant

members

of

the

Board

of

Directors

were

grossly

inattentive to the affairs of the Bank – deferring excessively to
the

whims

of

the

Giannoulias

family”).

Accordingly,

the

defendants’ motion to strike is denied.
CONCLUSION
The defendants’ motions to dismiss [26, 29, 30] are denied.
A status hearing is set for January 23, 2013 at 11:00 a.m.

DATE:

January 16, 2013

ENTER:

___________________________________________
John F. Grady, United States District Judge
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1
2
3
4

UNITED STATES DISTRICT COURT

5

DISTRICT OF NEVADA

6
7
8
9
10
11
12
13

FEDERAL DEPOSIT INSURANCE
CORPORATION,

)
)
)
Plaintiff,
)
)
vs.
)
)
COREY L. JOHNSON, et al.,
)
)
Defendants. )
__________________________________________)

Case No. 2:12-cv-00209-KJD-PAL
ORDER
(Mot for Protocol re Disc - Dkt. #89)

The court conducted a hearing on February 12, 2013, on the parties’ Competing Proposed ESI

14

Protocols to Govern Electronic Discovery in this case (Dkt. #89). Anthony Kirkwood and Stanley

15

Parry appeared on behalf of the Plaintiff. Neal Klegerman, Eric Reed, and Grace Rebling appeared

16

telephonically for Defendants, and Martha Ashcraft, Jessica Peterson were present in the courtroom for

17

Defendants. The court has reviewed Response (Dkt. #92) and Reply (Dkt. #96), and heard the

18

arguments of counsel at the hearing. At the conclusion of the hearing, the court indicated that the FDIC

19

proposal was approved, and that a written order would follow.

20

The ESI proposals submitted by the FDIC and the Defendants are substantially identical and

21

differ in only one respect. Counsel for the FDIC circulated the initial draft. The parties met and

22

conferred, and on August 22, 2012, the FDIC circulated the ESI protocol that incorporated the changes

23

resulting from the parties’ conference calls. Counsel for the Defendants then submitted the ESI

24

protocol to their insurer, Progressive Insurance Company (“Progressive”) for its approval in early

25

January 2013. Counsel for the FDIC represents that the draft that was forwarded to Progressive was

26

approved by defense counsel. However, Progressive rejected the ESI proposal the parties had agreed to

27

objecting to a provision requiring the Defendants to pay $.06/page for the documents on the electronic

28

database that Defendants select to have delivered.
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1

The parties competing ESI protocols both require the Defendants to collectively identify a

2

reasonable set of search terms to run across the processed ESI. After search terms are developed by the

3

Defendants, the protocol requires that the FDIC export the documents captured by the search to a

4

Relativity database. The parties have agreed that the Defendants will pay a monthly collective fee of

5

$10/gigabyte of ESI hosted on the database. Defendants will be granted access to review the documents

6

and designate those that are relevant. The FDIC will then conduct a privilege review of the documents

7

and produce the non-privileged documents designated for delivery.

8
9

The FDIC will take native files in its database and provide Defendants copies on a separate
physical media device. The $.06 charge is based on the FDIC’s estimate of average production costs in

10

a typical case, quotes the FDIC received from its outside vendor, and a review of market prices for

11

services that the FDIC provides to the Defendants in connection with making and delivering electronic

12

copies of requested ESI in the form the Defendants have demanded. The rate is not calculated to

13

recoup costs initially incurred by the FDIC to locate, collect or process data after the bank’s failure, or

14

to export selected ESI into the internet database. The rate was estimated based on various services the

15

FDIC has provided to Defendants in prior litigation. The $.06 rate incorporates estimates of $.15 per

16

page for scanning paper documents; $.35/page for optical character recognition processing of paper

17

documents; $326/gigabyte to “image” ESI; $.25/page to affix Bates numbers and confidentiality

18

designations on items of ESI; and labor costs ranging from $35/hr. to $300/hr. for technical time,

19

quality control group viewers, and project managers.

20

Counsel for the FDIC represents that the FDIC has already spent $791,000 in expenses in

21

developing an electronic database for discovery in this case, and anticipates incurring thousands more to

22

process and produce ESI requested by the Defendants. The FDIC is not seeking to recoup any portion

23

of the $791,000 in expenses it has incurred, or future costs for processing and producing ESI. The

24

FDIC points out that it has already produced, at its sole cost, a large volume of ESI in its initial

25

disclosures and in supplemental productions. Specifically, the FDIC initially produced 6,680

26

documents or approximately 90,000 pages in its initial disclosures. Its first supplemental production

27

included an additional 3,044 documents totaling approximately 37,000 pages. The FDIC’s second

28

supplemental production produced 65 documents and approximately 992 pages. Its third supplemental
2
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production produced 11 documents and 684 pages. Its fourth supplemental production produced 284

2

documents and approximately 16,000 pages. Finally, the FDIC produced four documents consisting of

3

approximately 688 pages in response to Defendant Corey Johnson’s First Request for Production of

4

Documents. In total, the FDIC has produced over 10,000 documents in .pdf format amounting to

5

approximately 144,540 pages.

6

These productions were organized by category, with sub-folders when appropriate to separate

7

groups of similar documents. The documents were labeled and organized in chronological order when

8

applicable. The documents the FDIC has produced include loan files, Reports of Examination, minutes

9

and packets from the board of directors meetings, and other materials.

10

The FDIC argues that its ESI proposal will minimize the overall cost to all parties because there

11

is no need for the parties to incur the cost of hosting multiple review platforms. Rather, after the parties

12

have agreed on search terms, the FDIC will apply the search terms to filter ESI, and export the

13

documents captured by those terms to an internet database. The Defendants will then be given access to

14

the internet database to search, review and annotate all ESI uploaded to the database. The $.06/page

15

charge applies only to the subset of ESI the Defendants ultimately request to be provided outside of the

16

database. Counsel for the FDIC represents that its proposal is functionally identical to the process that

17

has been used in numerous other lawsuits the FDIC has instituted against former directors and officers

18

of failed banks. Defendants in over a dozen similar lawsuits have agreed to participate in this process

19

and to compensate the FDIC at the $.06/page rate. Counsel for the FDIC represents that the Defendants

20

have never collectively paid more than $27,000 to receive requested ESI in any of these cases.

21

Under these circumstances, the FDIC argues that its request for compensation at the rate of

22

$.06/page for making and delivering electronic copies of the ESI designated by the Defendants for

23

production is reasonable and consistent with Fed. R. Civ. P. 34. The FDIC acknowledges that as the

24

producing party, it is responsible for bearing the expense of searching for and responding to discovery

25

requests. However, it relies on a line of cases holding that a party responding to discovery requests

26

need only make requested documents available for inspection copying, and need not pay copying costs

27

of opposing parties. Rather, as the 2006 advisory committee notes to Rule 34 state, parties are only

28

///
3
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required to allow other parties to inspect, copy, test or sample items, not to pay for the costs of

2

inspecting, copying, testing or sampling the items produced.

3

The Defendants oppose the provision in the FDIC’s proposed ESI protocol requiring them to

4

pay a fee of $.06/page for all documents produced and delivered by the FDIC from the Relativity

5

database. Defendants argue that these costs should be incurred by the FDIC as the party producing

6

responsive ESI. Defendants argue that the FDIC proposal impermissively shifts costs to the requesting

7

parties. Defendants also argue that their proposal to eliminate the $.06/page fee is fair because

8

Defendants will incur costs developing search terms, reviewing the documents, and paying the hosting

9

charge on the Relativity database.

10

Having reviewed and considered the moving and responsive papers and voluminous supporting

11

declarations and exhibits, the court finds the FDIC proposal should be adopted. The FDIC has already

12

incurred in excess of $791,000 in costs to locate and produce paper documents and to locate ESI to

13

respond to Defendants’ discovery requests. When the FDIC was appointed as the receiver for Silver

14

State Bank, it collected and processed approximately 3.4 terabytes of ESI the bank possessed, and over

15

156,000 paper documents. See Declaration of Ray Rivard attached as Exhibit “3” to FDIC’s

16

submission (Dkt. #92), ¶ 18. The collection, processing and uploading of these documents cost the

17

FDIC over $791,000. Id. The FDIC’s proposal does not impermissively shift the cost of producing ESI

18

to Defendants. Rather, the FDIC has incurred significant costs and will continue to bear the costs

19

associated with searching for responsive documents using the search terms the Defendants provide to

20

filter ESI and export responsive documents to an internet database after performing a privilege review.

21

The ESI will be produced with Bates labeling, .tif images, and load files. As an alternative to

22

the $.06/page cost, the FDIC offered to produce the ESI in native format without Bates numbering.

23

However, counsel for Defendants rejected this suggestion as too expensive given the volume of

24

documents involved in this case. Additionally, during oral argument counsel for Defendants argued

25

that producing documents without Bates numbering would be confusing and a logistical nightmare.

26

After the documents are exported to the Relativity database, the Defendants will have access to

27

the database to search, review and annotate all ESI uploaded to the database. Defendants will pay

28

$.06/page for only the subset of ESI the Defendants request outside the internet database, that is,
4
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documents the Defendants designate for delivery to them outside the database. An outside vendor will

2

host the Relativity database and the parties’ ESI/IT consultants may communicate directly with the

3

vendor without involvement of the attorneys. However, no party may ask the vendor to take any action

4

contrary to the ESI protocol. All searches, filters, document review, coding and tagging of documents

5

is the work product of the attorney and firm performing the work in the database and is not available to

6

any other party. However, upon written consent to the vendor hosting the database, a party may allow

7

another party access to his/her searches, filters, document reviews, coding and tagging of documents.

8

Defendants get access to the Relativity database for a modest monthly collective fee of $10/gigabyte of

9

ESI hosted on the site. The FDIC’s IT specialist, Mr. Rivard, attests that this same protocol has been

10

successfully used in over a dozen similar lawsuits. Rivard Declaration, ¶10. The Defendants in any

11

individual such lawsuit have never collectively paid more than $27,000 to receive requested ESI. Id.

12

Finally, the court agrees with those courts which have held that a party responding to discovery requests

13

is responsible for the initial costs of reviewing and preparing paper documents and ESI for inspection

14

and copying, but is not responsible for paying copying costs for voluminous materials. See, e.g., Clever

15

View Inv., Ltd. v. Oshatz, 233 F.R.D. 393, 394 (S.D.N.Y. 2006); Obiajulu v. Rochester, 166 F.R.D. 293,

16

297 (W.D.N.Y. 1996).

17

For the reasons stated,

18

IT IS ORDERED that the proposed ESI protocol attached as Exhibit “1” to the FDIC’s

19
20

submission (Dkt. #92) is adopted as the ESI protocol of the court.
Dated this 21st day of March, 2013.

21
22
23

______________________________________
Peggy A. Leen
United States Magistrate Judge

24
25
26
27
28
5

Case
Case2:12-cv-00209-KJD-PAL
2:12-cv-00209-KJD-PAL Document
Document92-1
103 Filed
Filed 02/04/13
03/22/13 Page
Page 21 of
of 106
12

For the reasons stated in a separate written order, IT IS ORDERED that the parties and
their respective counsel shall be governed by the terms and conditions concerning the
production of ESI documents as follows:
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IT IS SO ORDERED this 21st day of March, 2013.
_________________________________
Peggy A. Leen
United States Magistrate Judge
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1

UNITED STATES DISTRICT COURT

2

DISTRICT OF NEVADA

3
4
5
6

Plaintiff,

7

v.

8

Case No.: 2:13-cv-168-JAD-GWF

Federal Deposit Insurance Corporation as
Receiver for Security Savings Bank,

Order re: Defendants’ Motion to Dismiss
[Doc. 28]; and Defendants’ Motion to Join
a Necessary Party [Doc. 32]

Kelly Jones, Stephen Dervenis, and Thomas
Procopio,

9

Defendants.

10
11

The FDIC as the receiver for failed Security Savings Bank sues three of the Bank’s former

12

officers and directors to recoup more than $13.1 million in bad loans made in 2005 and 2006

13

and—the FDIC claims—in violation of the Bank’s lending policies, defendants’ fiduciary duties,

14

and just good sense. Doc. 1. Defendants move to dismiss the FDIC’s claims under the business

15

judgment rule, as time-barred, and as generally implausible. Doc. 28. They also ask to join the

16

borrower of one of these loans as a necessary party under Rule 19 but, suspecting that the court lacks

17

jurisdiction over that borrower, they mostly move to dismiss the complaint for failure to join this

18

indispensable party. Doc. 32. Having considered the parties’ protracted briefing on both motions, I

19

grant the motion to dismiss only to the extent it seeks to dispose of any fiduciary-breach claim

20

founded upon a duty of loyalty because it appears that the FDIC has abandoned that theory, and I

21

deny the motions in all other respects.
Background1

22
23

This action involves a financial institution’s nationwide real estate speculation and presents

24

the question of who should be held responsible for the significant monetary losses after it all fell

25

apart. The FDIC is the receiver of Security Savings Bank, a Henderson, Nevada, financial

26

institution. Doc. 1. The Bank, chartered in 2000, soon came to focus its business on loan

27
28

1

This factual description is intended only for general background and not as any finding of fact.
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1

participations, particularly commercial real estate (“CRE”) and acquisition, development, and

2

construction (“ADC”) loans. See id. at 7. This suit involves seven of these loans, for which the

3

FDIC alleges that proper underwriting standards were ignored by the Bank’s three high-ranking

4

officers Kelly Jones, Stephen Dervenis, and Thomas Procopio2—the loan underwriters responsible

5

for ensuring compliance with these policies before any loan was recommended for Bank approval:

6

1.

A $100,000 participation in a $66.4 million senior ADC loan in Winchester
Properties, a California development, approved on or about October 11,
2005. Doc. 1 at 17-18 (“Winchester Senior Loan”). The debtor defaulted
on or about January 2007. Id. at 23.

2.

A $3.4 million participation in a $4.8 million ADC mezzanine loan in
Winchester Properties, on or about October 11, 2005. Id. at 17-18
(“Winchester Mezzanine Loan”). The debtor defaulted on or about
November 2007. Id. at 23.

3.

A $1.55 million participation in a $3 million mezzanine ADC loan in WSJ
Key West, a Florida development, on or about November 30, 2005. Id. at
24 (“Key West Mezzanine Loan”). The debtor defaulted on or about
February 2008. Id. at 28.

4.

A $5 million participation in a $35,630,000 senior ADC loan for Winners,
LLC, a Florida development, on or about February 10, 2006 (“Winners
Senior Loan”). Id. at 29. The debtor defaulted on or about December 2007.
Id. at 33.

5.

A $3 million participation interest in a $19,040,000 ADC loan for
Corinthian Communities, an Idaho development, on or about June 20, 2006
(“Corinthian Loan”). The FDIC does not state that this loan ever defaulted,
although they allege that “damages in excess of $2.26 million” have been
sustained. Id. at 38.

6.

A $5 million participation in a $26,210,000 ADC loan in Northshore Center
THC, LLC, an Illinois development, on or about July 5, 2006 (“Northshore
Loan”). Id. at 38. The FDIC does not state that this loan ever defaulted,
although they allege that “damages in excess of $3.4 million” have been
sustained. Id. at 43.

7.

A $3,748,500 participation in a $4,165,000 ADC loan for Hisey, LLC, a

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

2

Jones, a Texas resident, held several positions at the Bank: CEO from “on or about October 2004,
until September 25, 2008,” a director from October 2004 until January 2009, and “a member of the Bank’s
Investment and Loan Committee” from October 2004 to January 2009. Doc. 1 at 5. Dervenis, a Virginia
resident, was President, COO, and a director of the Bank from “on or about October 2004, until September
25, 2008,” as well as a member of the Bank’s Loan Committee from October 2004 to June 2008. Id. Finally,
Procopio, a Texas resident, was Senior Vice President of Compliance and Loan Operations/Loan
Administration from “on or about October 2004, until December 2006” and a member of the Loan Committee
from January 2005 to December 2006. Id. at 5-6. The parties do not specifically distinguish legal liability of
any particular defendant in relation to the positions that defendant held.
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Washington State development, on or about October 4, 2006 (“Hisey
Loan”). Id. at 44. On or about November 2006, the Loan Committee
approved the Bank’s acquisition of the remaining loan balance, thereby
increasing its share to $4,165,000. Id. The FDIC does not state that this
loan ever defaulted, although it alleges that “damages in excess of
$900,000” have been sustained. Id. at 48.

2
3
4

On January 31, 2013, the FDIC filed the instant action, alleging two counts against all
5
defendants. In its first count, the FDIC alleges that defendants breached their “fiduciary duties,”
6
which “[a]s officers and directors of the Bank, at all times, [they] owed to the Bank.” Doc. 1 at 497
50. These duties include the “fiduciary duties of care and loyalty, including duties of honesty, full
8
disclosure, and the obligation to exercise their powers in good faith and with a view to the interests
9
of the bank.” Id. The FDIC’s second count alleges gross negligence against all defendants under
10
Nevada Law and the Financial Institutions Reform, Recovery, and Enforcement Act of 1989,
11
(“FIRREA”), 12 U.S.C. § 1821(k). Id. at 52.
12
Discussion
13
A.

The Motion to Dismiss [#28]

14
Federal Rule of Civil Procedure 8(a) governs the standard for pleadings in a federal cause of
15
action, and requires that “[a] pleading that states a claim for relief must contain: (1) a short and plain
16
statement of the grounds for the court’s jurisdiction . . . .; (2) a short and plain statement of the claim
17
showing that the pleader is entitled to relief; and (3) a demand for the relief sought.” A district court
18
may dismiss a complaint brought under Rule 8(a) for failing to state a claim upon which relief can
19
be granted. Fed. R. Civ. Proc. 12(b)(6).
20
“To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted
21
as true, to state a claim for relief that is plausible on its face.” Ashcroft v. Iqbal, 556 U.S. 662, 678
22
(2009). “[A] plaintiff’s obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires
23
more than labels and conclusions, and a formulaic recitation of the elements of a cause of action will
24
not do. Factual allegations must be enough to raise a right to relief above the speculative level.”
25
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). The court is also “not bound to accept as
26
true a legal conclusion couched as a factual allegation.” Id. (quoting Papsan v. Allain, 478 U.S. 265,
27
286 (1986)).
28
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To state a “plausible” claim for relief, a plaintiff must “plead[] factual content that allows the

2

court to draw a reasonable inference that the defendant is liable for the misconduct alleged.” Iqbal,

3

556 U.S. at 678-79. A complaint may only be dismissed for violating the statute of limitations when

4

it is apparent from the face of the complaint that the period has run. See Von Saher v. Norton Simon

5

Museum of Art at Pasadena, 592 F.3d 954, 969 (9th Cir. 2010), rev’d on other grounds, 754 F.3d

6

712 (9th Cir. 2014).

7

1.

The Timeliness of the FDIC’s Claims under § 1821(d)(14) of FIRREA

8

The time for initiating this suit is governed by § 1821(d)(14) of FIRREA, which provides a

9

three-year “statute of limitations” for FDIC receivership claims “[n]otwithstanding any provision of

10

contract.”3 Id.; F.D.I.C. v. New Hampshire Ins. Co., 953, F.2d 478, 486 (9th Cir. 1991). The parties

11

do not dispute that the FDIC became a receiver on February 27, 2009, and filed this action nearly

12

four years later on January 31, 2013. See Doc. 1 at 5. The FDIC contends that prior to the running

13

of the statute of limitations, on February 12, 2012, the parties executed a written agreement to toll

14

the limitations period to permit them to exchange documents and attempt to resolve the case without

15

resorting to a lawsuit. Doc. 61 at 8-9. This tolling agreement was extended four times4 and

16

ultimately expired on February 4, 2013. See id. at 22-30. The FDIC thus contends that the tolling

17

period was extended to February 4, 2013, and its filing of this action on January 31, 2013, was

18
19
20
21
22
23
24
25
26
27
28

3

That the FDIC’s claims in this case are premised entirely on Nevada state law does not limit the
applicability of §1821(d)(14). Federal courts regularly find similar statutes apply to both federal and state
causes of action when the plain language refers to “any” limitations period. See National Credit Union
Admin. Bd. v. Nomura Home Equity Loan, Inc., 727 F.3d 1246, 1267-73 (10th Cir. 2013) (interpreting
provision of 12 U.S.C. § 1787(b)(14)), cert. granted, judgment vacated on other grounds, 134 S.Ct. 2818
(2014); Federal Hous. Fin. Agency v. UBS Americas Inc., 712 F.3d 136, 142-43 & n.2 (2d Cir. 2013)
(interpreting provision of 12 U.S.C. § 4617); see also In re Countrywide Fin. Corp. Mortgage-Backed Sec.
Litig., 966 F. Supp. 2d 1018, 1022 (C.D. Cal. 2013) (interpreting Texas statute of limitations).
4

That the tolling agreements were not explicitly referenced in the FDIC’s complaint does not
preclude the court from considering them on this motion to dismiss. The court may consider—and treat as
part of the complaint— documents attached to a motion to dismiss when their authenticity is not disputed.
See Davis v. HSBC Bank Nevada, N.A., 691 F.3d 1152, 1160 (9th Cir. 2012); Knievel v. ESPN, 393 F.3d
1068, 1076 (9th Cir. 2005);United States v. Ritchie, 342 F.3d 903, 908 (9th Cir. 2003). The tolling
agreements were referenced in defendants’ reply, where it is argued that “[a]ny claim by the FDIC that the
statutory deadline has been extended pursuant to a tolling agreement entered into between the parties is
without merit,” based on the plain language of the extender statute. Doc. 44 at 10. They were then attached
to defendants’ motion for leave to file a surreply. As neither party contests the authenticity, validity, or terms
of the tolling agreements, the court considers them as part of the complaint.
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1

timely; defendants claim that the tolling agreements could not legally operate to extend the filing

2

deadline because the statute is actually one of repose, not limitations.

3
4

a.

The FIRREA Statutory Period Is One of Limitation, Not Repose.

Section 1821(d)(14) provides:

5

(A)

6

Notwithstanding any provision of any contract, the applicable statute
of limitations with regard to any action brought by the Corporation as
conservator or receiver shall be-....
(ii)
in the case of any tort claim . . . the longer of-(I)
the 3-year period beginning on the date the
claim accrues; or
(II)
the period applicable under State law.

7
8
9

In general

10
(B)
12

Determination of the date on which a claim accrues
For purposes of subparagraph (A), the date on which the statute
of limitations begins to run on any claim described in such
subparagraph shall be the later of–

13

(i)

14

(ii)

11

the date of the appointment of the Corporation as
conservator or receiver; or
the date on which the cause of action accrues.

15

Defendants contend that the “notwithstanding” clause converts §1821(d)(14)(A) into a statute of

16

repose because it signals an awareness that parties may wish to “contract out” of the limitations

17

period and forecloses their ability to do so. See, e.g., Doc. 63. Defendants rely on National Credit

18

Union Admin. Bd. v. Credit Suisse Sec. (USA), a recent decision from the District of Kansas, in

19

which the court found that the “notwithstanding” provision in a similar “extender” statute at 12

20

U.S.C. § 1787(b)(14) applied broadly and foreclosed the possibility that the parties could extend the

21

limitations period by contractual agreement. 939 F. Supp. 2d 1113, 1125-27 (D. Kan. 2013).

22

Defendants contend that the Kansas court’s decision was supported by the Tenth Circuit’s decision

23

in National Credit Union Admin. Bd. v. Nomura Home Equity Loan, Inc., 727 F.3d 1246, 1267-73

24

(10th Cir. 2013), and demonstrates that the statute of limitations has run on all of the FDIC’s claims:

25

the FDIC was appointed receiver on February 27, 2009, was required to bring suit by February 27,

26

2012, but failed to file suit until January 31, 2013. 28, 2012. Doc. 44 at 10.

27

The FDIC argues that the Kansas court’s decision is an outlier; the general trend in judicial

28
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1

interpretation of the FIRREA limitations period reflects both the correct interpretation of the

2

statutory language and the “common understanding” that statutes of limitations are personal

3

defenses, subject to waiver, estoppel, and equitable tolling. See, e.g., Doc. 61 at 3-8. The FDIC

4

contends that estoppel applies here, as prior to expiration of the limitations period the FDIC

5

contacted defendants to work out a potential pre-suit settlement of the claims, defendants expressly

6

agreed to toll the limitations period during the document-exchange phase, and the FDIC filed suit

7

before the contractually tolled period expired. See id. at 8-10. The FDIC also asserts that

8

recognizing the ability to toll FIRREA’s three-year period is also consistent with FIRREA’s

9

objective of allowing the FDIC to resolve the affairs of failed banks without costly and time-

10

consuming litigation. See id. at 11-13. Finally, the FDIC argues that its own interpretation of the

11

limitations period is typically given deference. See id. at 13-14.

12

The difference between the operation of a statute of limitation and one of repose is

13

significant. “A statute of limitations requires a lawsuit to be filed within a specified period of time

14

after a legal right has been violated.” McDonald v. Sun Oil Co., 548 F.3d 774, 779 (9th Cir. 2008)

15

(quotation omitted). The limitations period is subject to waiver, estoppel, and equitable tolling.

16

Johnson v. Lucent Technologies Inc., 653 F.3d 1000, 1009 (9th Cir. 2011).5 “On the other hand,

17

statutes of repose are designed to bar actions after a specified period of time has run from the

18

occurrence of some event other than the injury which gave rise to the claim.” McDonald, 548 F.3d

19

at 779 (quotation omitted). “Statutes of repose . . . generally may not be tolled, even in cases of

20

extraordinary circumstances beyond a plaintiff’s control.” CTS Corp. v. Waldburger, 134 S.Ct.

21

2175, 2183 (2014).

22
23

The express language of § 1821(d)(14) does not clearly direct its placement into either
category. The provision is entitled “Statute of limitations for actions brought by . . . receiver,” and

24
25
26
27
28

5

Section 1821(d)(14)(B) expressly conditions the applicability of this statute, by stating that the
cause of action does not “accrue.” Typically a claim accrues “when the plaintiff has a complete and present
cause of action.” Wallace v. Kato, 549 U.S. 384, 388 (2007); see also Black’s Law Dictionary 23 (9th ed.
2009) (defining “accrue” as “[t]o come into existence as an enforceable claim or right.”). “The term accrue in
the context of a cause of action means to arrive to commence, whereas a tolling statute is defined as a law that
interrupts the running of a statute of limitations in certain situations.” Shoshone Indian Tribe of Wind River
Reservation, Wyoming v. United States, 51 Fed. Cl. 60, 67 n.8 (Ct. Cl. 2001).
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1

states that the period for both contract and tort claims, the period does not “accrue.” Id. Typically, a

2

claim accrues “when the plaintiff has a complete and present cause of action.” Wallace v. Kato, 549

3

U.S. 384, 388 (2007); see also Black’s Law Dictionary 23 (9th ed. 2009) (“accrue” means “[t]o

4

come into existence as an enforceable claim or right.”). And it also clearly states that it is

5

prescribing what “the applicable statute of limitations with regard to any action brought by” the

6

FDIC “shall be. . . .” 12 U.S.C. § 1821(d)(14)(A) (emphasis added). But the statute begins with the

7

phrase “notwithstanding any contract,” evincing an intent to impose a specific period of time

8

regardless of the parties’ outside agreements. Id.

9

The Ninth Circuit has characterized § 1821(d)(14)(A) as a statute of limitations, not one of

10

repose. See Resolution Trust Corp. v. First American Bank, 155 F.3d 1126, 1128 & n.1 (9th Cir.

11

1998). And as the FDIC points out, most courts elect to construe the “extender” statute as a statute

12

of limitations, and by extension find that the doctrine of equitable estoppel may apply. See, e.g.,

13

FDIC v. Kime, --- F. Supp. 2d ----, 2014 WL 1324337, at *4 (S.D. Ind. Mar. 28, 2014); FDIC v.

14

Baldini, 2014 WL 2581193, at *3-*4 (S.D.W.Va. May 6, 2014) (collecting cases). Indeed, the court

15

in FDIC v. Kime squarely declined to extend the Tenth Circuit’s conclusion that the extender statute

16

in § 1787(b)(14) is one of repose to FIRREA’s § 1821(d)(14)(A). I find the Ninth Circuit’s

17

characterization, along with the general trend of construing § 1821(d)(14)(A) as a statute of

18

limitations, is persuasive. And I conclude that, if presented directly with the question, the Ninth

19

Circuit would likely conclude that § 1821(d)(14)(A) is a statute of limitations—not repose—that

20

could be extended by agreement.

21
b.
22
23

Defendants have not demonstrated that the FIRREA period could not be
waived or tolled.

Even assuming FIRREA’s three-year period is one of repose, defendants have not established

24

conclusively that the parties could not expressly waive or extend that repose period. The Supreme

25

Court has noted that statutes of repose may not be tolled by mutual agreement where the statute in

26

question implicates national interests. Mid State Horticultural Co. v. Pennsylvania R. Co., 320 U.S.

27

356, 361-64 (1943) (interpreting Interstate Commerce Act). But when private agreements do not

28
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1

implicate “national” interests, waivers have been allowed. In re Lehman Brothers Sec. & ERISA

2

Litig., 2012 WL 6584524, at *2 (S.D.N.Y. Dec. 18, 2012) (citing Mid State and finding that statute

3

of repose in 15 U.S.C. § 11 could be modified by private tolling agreements where the statute in

4

question controlled only “parties’ private interests or equities”).

5

Even if FIRREA is a statute of repose, it does not implicate the sort of national policy

6

interests that prevent parties from contracting around the filing deadline. When acting as a receiver,

7

the FDIC does not gain any causes of action; it merely succeeds to existing claims. 12 U.S.C. §

8

1821(d)(2)(A)(I) (“[t]he [FDIC] shall, as conservator or receiver, and by operation of law, succeed

9

to all rights, titles, powers, and privileges of the insured depository institution, and of any

10

stockholder, member, accountholder, depositor, officer, or direct of such institution with respect to

11

the institution and assets of the institution.”). As the Supreme Court recognized in O’Melveny &

12

Myers v. FDIC, FIRREA’s statutory provisions “do not govern the primary conduct of the United

13

States or any of its agents or contractors, but affect only the FDIC’s rights and liabilities, as receiver,

14

with respect to primary conduct on the part of private actors that has already occurred.” 512 U.S.

15

79, 85-86 (1994); In re Imperial Corp. of America, 92 F.3d 1503, 1509 (9th Cir. 1996); In re

16

Countrywide, 966 F. Supp. 2d at 1029 (“Although FIRREA empowers the FDIC to sue on any state

17

right it obtained from the failed institution, nowhere does FIRREA allow the FDIC to substantively

18

define the nature and scope of those rights.”). Thus, in an FDIC-initiated action under FIRREA,

19

“[t]here is not even at stake that most generic (and lightly invoked) of alleged federal interests, the

20

interest in uniformity.” O’Melvney, 512 U.S. at 88. And courts have found that tolling agreements

21

between the FDIC and a private party may toll the repose period under § 1821(d)(14) when the

22

validity and interpretation of the tolling agreement are not disputed. See FDIC v. Allison, 1994 WL

23

245208, at *5-*6 (N.D. Tex. Jan. 24, 1994).

24

Defendants do not challenge the validity of the provisions of the tolling agreements, which

25

were signed by all parties to be charged, reference the subject matter to be tolled, and set a specific

26

extension date for bringing suit. Drawing all reasonable doubts and inferences in favor of the FDIC

27

as this court must for purposes of this motion to dismiss, it is plausible that the FDIC’s January 31,

28
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1

2013, filing was timely and is not barred by § 1821(d)(14)(A).6

2
2.
3
4

The FDIC’s Claims on the First Four Loans Are Not Patently Barred Due to an
Earlier Accrual Date.

Defendants argue alternatively that the FDIC’s claims arising out of the Winchester Senior

5

Loan, the Winchester Mezzanine Loan, the Key West Mezzanine Loan, and the Winners Senior

6

Loan, (collectively, the “First Four Loans”) must be dismissed because the last of these loans was

7

approved on February 10, 2006, more than three years prior to the FDIC’s appointment as a receiver

8

on February 25, 2009. Doc. 28 at 18. In their reply brief, defendants contend that the FDIC’s cause

9

of action accrued at the time the loans were originated—a position which the FDIC’s complaint

10

reflects, as it alleges that defendants “breached their duties” by causing the Bank to approve and

11

fund the loan participations in question. Doc. 44 at 8. Defendants also point to a “trend in the law”

12

which places the accrual date at the date on which the loan is made. Id. at 9 (citations omitted).

13

In opposition, the FDIC contends that the statute of limitations on these claims runs from the

14

date of default, not the date the loans were approved, because it was only at that time that the FDIC

15

incurred damages and could bring suit. Doc. 38 at 6, 20-21. Since the earliest default occurred in

16

January 2007, the FDIC brought suit within the three-year statutory period. See id.7 The FDIC also

17

argues that even if the limitations accrual period is ambiguous, determination of an accrual date is an

18

issue for the trier of fact. Id. at 21.

19

Section 1821 has been interpreted to prevent the FDIC from reviving claims that expired

20

before the receivership is established. F.D.I.C. v. McSweeney, 976 F.2d 532, 535 (9th Cir. 1992);

21

see In re Countrywide, 966 F. Supp. 2d at 1021 (finding, inter alia, that statute of repose in 15

22

U.S.C. § 77m barred FDIC’s institution of suit, where statute provided three-year period from the

23
24
25
26
27
28

6

Other circuits have limited O’Melvney’s holding to actions taken by the FDIC as receiver, as
distinguishable for actions the FDIC took after assuming receivership. See Ferguson v. F.D.I.C., 164 F.3d
894, 898 (5th Cir. 1999). However, even if the tolling agreements in question were executed after the FDIC
assumed receivership, the court has not found authority which would change the outcome.
7

The defaults at issue here occurred in January 2007 (Winchester Senior Loan), November 2007
(Winchester Mezzanine Loan), February 2008 (Key West Mezzanine Loan), and December 2007 (Winners
Senior Loan). See id.
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1

date “of the sale,” and FDIC was appointed as a receiver more than three years after the sale). If the

2

FDIC is appointed receiver while the applicable statute of limitations is intact, however, the period

3

begins anew upon the date of receivership and the FDIC has at least three years to bring a claim.

4

See McSweeney, 976 F.2d at 536. The Ninth Circuit has looked to state law to determine the accrual

5

date for FDIC claims. See FDIC v. Jackson, 133 F.3d 696, 696-97 (9th Cir. 1998) (following

6

Arizona law); cf. FDIC v. Wabick, 335 F.3d 620, 626-28 (7th Cir. 2003) (noting that § 1821(d)(14)

7

provides “explicit direction of where to find the appropriate law” and directs the court “to look to

8

state law in choosing the applicable limitations period.”).

9
10

a.

Gross negligence

Nevada law provides a two-year statute of limitations for negligence actions. See NEV. REV.

11

STAT. ANN. § 11.190(4)(e). This is expanded to three years under FIRREA. 12 U.S.C. §

12

1821(d)(14)(A)(ii). “The general rule concerning statutes of limitation is that a cause of action

13

accrues when the wrong occurs and a party sustains injuries for which relief could be sought.”

14

Petersen v. Bruen, 792 P.2d 18, 20 (Nev. 1990). “Mere ignorance of the existence of a cause of

15

action or of the facts which constitute the cause will not postpone the operation of the statute of

16

limitations; the statute runs from the time the cause of action or of the facts which constitute the

17

cause of action first accrues notwithstanding such ignorance, if the facts may be ascertained by

18

inquiry or diligence, or if the ignorance is not willful and does not result from negligence or lack of

19

diligence.” Sierra Pacific Power Co. v. Nye, 389 P.2d 387, 390 (Nev. 1964). A plaintiff alleging

20

that the statute of limitations should be tolled has the burden of demonstrating the time and manner

21

of discovery, as well as the circumstances excusing the same. Siragusa v. Brown, 971 P.2d 801, 807

22

(Nev. 1998).

23

The FDIC argues that as to the First Four Loans, the defendants were “grossly negligent . . .

24

when they withheld from or provided exaggerated information to the Loan Committee in

25

recommending or approving the [Winchester Senior Loan and the Winchester Mezzanine Loan].”

26

Doc. 1 at 21. Both loans were approved on October 11, 2005. Id. at 17-18. Similarly, the FDIC

27

alleges that Defendants “recommended, and . . . approved the [Key West Mezzanine Loan] through

28
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1

their gross negligence.” Id. at 24-25. The Key West Mezzanine Loan was approved on November

2

30, 2005. Id. at 28. Finally, the FDIC alleged that Defendants “were grossly negligent . . . when

3

they withheld from or provided exaggerated information to the Loan Committee in recommending or

4

approving the [Winners Senior Loan].” Id. at 31. This loan was approved on or about February 10,

5

2006. Id. at 29.8

6

A plaintiff can “plead himself out of a claim by including unnecessary details contrary to his

7

claim.” Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 2001). The Ninth Circuit

8

has acknowledged a “trend” which establishes the accrual date at the time a loan originated, not at

9

the time of default. See Jackson, 133 F.3d at 697 (citing cases applying Texas, Georgia, Illinois, and

10

federal common law). However, Jackson applied Arizona law, and Defendants have not cited to

11

Nevada authority which extends this “trend” to Nevada accrual periods. More importantly, there is

12

no clear indication of when the FDIC’s predecessors-in-interest obtained knowledge of defendants’

13

gross negligence, as the FDIC alleges that Defendants concealed the fact the underwriting materials

14

they received from the “lead” bank were of questionable value. The issue of how long defendants

15

concealed such information plainly raises a factual issue that cannot be resolved by mechanical

16

application of the statute of limitations.

17
18

b.

Breach of fiduciary duty

In Nevada, “[a] fiduciary relationship exists when one has the right to expect trust and

19

confidence in the integrity and fidelity of another.” Powers v. United Serv. Auto. Ass’n, 962 P.2d

20

596, 602 (Nev. 1998). “A breach of fiduciary duty is fraud.” Nevada State Bank v. Jamison Family

21

P’ship, 801 P.2d 1377, 1382 (Nev. 1990); see In re Amerco Derivative Litig., 252 P.3d 681, 703

22

(Nev. 2011). A plaintiff alleging a Nevada fraud claim must bring it within three years, with “[t]he

23

cause of action . . . deemed to accrue upon the discovery by the aggrieved party of the facts

24

constituting the fraud or mistake.” NEV. REV. STAT. ANN. § 11.190(3)(d). However, 12 U.S.C. §

25

1821(d)(14)(C) provides that “[i]n the case of [a tort claim for fraud] . . . for which the statute of

26
27
28

8

The court presumes for purposes of this order that these acts occurred too close to the date the Bank
approved the loans to make a material difference for purposes of the limitations period.
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1

limitations applicable under State law with respect to such claim has expired not more than 5 years

2

before the appointment of the [FDIC] as conservator or receiver, the [FDIC] may bring an action as

3

conservator or receiver on such claim without regard to the expiration of the statute of limitation

4

applicable under State law.” Id. (emphasis added). Courts have uniformly held that this provision

5

expresses Congress’s unambiguous intent to revive claims otherwise already stale under state law.

6

See, e.g., Enterprise Mortgage Acceptance Co., LLC, Securities Litigation v. Enterprise Mortgage

7

Acceptance Company, LLC, 391 F.3d 401, 407 (2d Cir. 2004); In re Royal Ahold N.V. Securities &

8

ERISA Litigation, 351 F. Supp. 2d 334, 367 (D. Md. 2004); L-3 Communications Corp. v.

9

Clevenger, 2004 WL 1941248, at *5 (E.D. Pa. Aug. 31, 2004); Milano v. Perot Systems Corp., 2004

10
11

WL 2360031, at *5 n.8 (N.D. Tex. Oct. 19, 2004).
The complaint alleges that the first of the seven Bank approvals—the Winchester Senior

12

Loan—occurred in October 2005. Doc. 1 at 17-18. Even assuming that Nevada state courts would

13

calculate accrual date on this cause of action from the date of loan origination and that claim would

14

have expired under three-year state law in October 2008, the FDIC was appointed receiver February

15

27, 2009, clearly within the 5-year “renewal” period provided under § 1821(d)(14)(C). Thus, the

16

FDIC timely asserted all of its breach-of-fiduciary-duty claims for the First Four Loans.

17
c.
18

Defendants’ Alternative Request to Strike Last Four Claims Under Rule
12(f)

19

Defendants move alternatively to strike any reference to the First Four Loans. Doc. 28 at 18.

20

They contend that the court has discretion to strike reference to redundant or prejudicial claims from

21

the complaint under Rule 12(f) and should because the FDIC does not have any claims as to these

22

loans. Id. at 19. As the court has rejected the argument that the statute of limitations has run as to

23

these claims, this motion to strike is denied as moot.

24
25
26
27
28
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1
2
3

3.

Sufficiency of the FDIC’s Claims and Allegations
a.

Gross Negligence

Defendants ask the court to dismiss the FDIC’s gross negligence allegations because they are

4

not meritorious. Defendants argue that the loans at issue involved a “lead” bank and other

5

“participatory” banks like theirs. See Doc. 28 at 3-4. As directors of a “participatory” bank,

6

defendants relied extensively on the “underwriting package” materials received from the “lead”

7

bank—which the FDIC concedes as true. Id. at 4. Thus, defendants contend that the “gross

8

negligence” characterization is inapplicable because they reasonably relied on documents from the

9

“lead” bank in performing their underwriting duties. Id. at 4, 11. Defendants also contend that they

10

performed “substantial analysis” of the underwriting documents received from the lead bank before

11

presenting their findings to the Bank’s loan’s committee. Id. at 12. The FDIC responds that it has

12

pled a facially plausible claim for relief that makes “numerous specific allegations that Defendants

13

were grossly negligent.” Doc. 38 at 9.

14

“A director or officer of an insured institution may be held personally liable for money

15

damages in any civil action . . . for gross negligence.” 12 U.S.C. § 1821(k). To recover under a

16

negligence theory in Nevada, a plaintiff must demonstrate that the defendant (1) owed plaintiff a

17

duty of care, (2) breached that duty, and (3) harm resulted. Butler ex rel. Biller v. Bayer, 168 P.3d

18

1055, 1065 (Nev. 2007). “Gross negligence is manifested by the absence of even slight diligence or

19

want of even scant care, or a heedless and palpable violation of legal duty respecting the rights of

20

others.” Batt v. State, 901 P.2d 664, 667 n.5 (Nev. 1995) (citation omitted). Trial courts have

21

denied motions to dismiss gross negligence claims against shareholders recommending loans that

22

they knew were not viable. FDIC v. Johnson, 2012 WL 5818259, at *6 (D. Nev. Nov. 15, 2012).

23

That defendants may have relied on material provided by the “lead” lender for each of the

24

transactions or complied with internal bank procedures is not grounds for dismissal of claims or

25

allegations. The complaint sets forth a plausible gross negligence allegations, and defendants’

26

factual claims do not justify dismissal of those allegations.

27
28
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1
2

b.

Breach of fiduciary duty of loyalty

The FDIC’s complaint alleges that defendants breached their “fiduciary duties,” including

3

“duties of care and loyalty, including duties of honesty, full disclosure, and the obligation to exercise

4

their powers in good faith and with a view to the interests of the bank.” Doc. 1 at 49-50. In

5

response to the defendants’ motion to dismiss the FDIC’s claims for breach of the duties of due care

6

and loyalty, see Doc. 28, the FDIC responds by essentially denying that it “alleges a breach of the

7

duty of loyalty.” Doc. 38 at 16 (emphasis in original). Defendants argue that the FDIC’s response

8

should be construed as a “judicial admission” that “there are no . . . allegations” of the duty of

9

loyalty; thus the complaint is now properly read as “alleg[ing] only gross negligence by the

10

Defendants with respect to breaching their duty of care owed to [the Bank].” Doc. 44 at 5.

11

Whether construed as a judicial admission or simply an abandonment of any duty-of-loyalty

12

theory, the net result is the same: the FDIC’s breach-of-fiduciary-duty claim is not based on a breach

13

of any duty of loyalty. To the extent that the FDIC’s complaint alleges a loyalty claim, it is

14

dismissed.

15
16

c.

No dismissal warranted for duplicate claims

Defendants also argue that counts 1 and 2 are now redundant because they allege identical

17

facts in support of what is ultimately the same theory: that defendants’ gross negligence resulted in a

18

breach of their duties of care to the Bank. Doc. 44 at 6. For this reason, defendants contend that

19

“the duplicative claim for relief should be dismissed or stricken.” Id.9

20

A breach of fiduciary duty has different legal ramifications than gross negligence, as a

21

breach of fiduciary duty is a breed of fraud. Nevada State Bank v. Jamison Family P'ship, 801 P.2d

22

1377, 1382 (Nev. 1990). Although allegations may be found redundant as a matter of law,10

23
24

9

25

10

26
27
28

Defendants do not specify which of the FDIC’s two counts should now be dismissed.

Defendants cite two cases in support of this position, but neither is on point. Nguyen v. Las Vegas
Metropolitan Police Dep’t, 2012 WL 6101992 (D. Nev. Nov. 5, 2012) pertained to redundant claims in a 42
U.S.C. § 1983 action, where a suit was brought against municipal officials in their official capacities, as well
as the municipal government. Id. at *1. Similarly, DocMagic, Inc. v. Ellie Mae, Inc., 745 F. Supp. 2d 1119
(N.D. Cal. 2010), considered an antitrust suit in which a redundant claim was struck which alleged no new
facts or legal theories. Id. at 1135.
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1

defendants have pointed to no authority foreclosing the FDIC from alleging both a breach of the

2

fiduciary duty of due care and gross negligence on the same facts. Counts 1 and 2 are not redundant

3

as a matter of law.

4

d.

5

Duty of due care

Defendants also move to dismiss the FDIC’s fiduciary-breach claims based on an application

6

of the business judgment rule—the presumption that the directors of a corporation act on an

7

informed basis, in good faith, and in the honest belief that the action taken is in the company’s best

8

interest. Shoen v. SAC Holding Corp., 137 P.3d 1171, 1178-79 (Nev. 2006). Defendants argue that

9

the FDIC’s allegations do not rise to the level of intentional misconduct, fraud, or a knowing

10

violation of the law, but only assert negligence—liability from which the business judgment rule

11

protects. Doc. 28 at 16. They also reiterate their argument that they were entitled to rely on the

12

prospectuses and other information provided by the “lead” bank when making their own decisions.

13

Id.

14

The FDIC responds that the business judgment rule does not protect defendants against

15

grossly negligent breaches of the duty of care—which they have alleged. Doc. 38 at 15-16. To

16

satisfy their duty of care, defendants were obligated to act on an “informed basis,” and they were not

17

free to completely disregard warning signs that the information relied upon may be faulty or to rely

18

blindly on information without verifying its integrity. See id. at 17-18. Regardless, whether

19

defendants’ choices were informed or not is an issue for the trier of fact that cannot be resolved at

20

the motion-to-dismiss stage. See id. at 17. I agree.

21

“A director or officer of an insured institution may be held personally liable for money

22

damages in any civil action . . . for . . . conduct that demonstrates a greater disregard of a duty of

23

care (than gross negligence) including intentional tortious conduct, as such terms are defined and

24

determined under applicable State law.” 12 U.S.C. § 1821(k). Nevada recognizes that corporate

25

officers owe a duty of care. Shoen, 137 P.3d at 1178. “In essence, the duty of care consists of an

26

obligation to act on an informed basis.” Id.; see also Horwitz v. Southwest Forest Industries, Inc.,

27

604 F. Supp. 1130, 1134 (D. Nev. 1985). Although Nevada has adopted the business judgment rule,

28
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1

see NEV. REV. STAT. ANN. § 78.138, it applies “only in the context of a valid interested director

2

action, or the valid exercise of business judgment by disinterested directors in light of their fiduciary

3

duties.” Shoen, 137 P.3d at 636. The rule “does not protect the gross negligence of uninformed

4

directors and officers.” Id. at 640. To rebut the presumption that the business judgment rule affords,

5

a plaintiff must allege “facts sufficient to raise (1) a reason to doubt that the action was taken

6

honestly and in good faith or (2) a reason to doubt that the board was adequately informed in making

7

the decision.” In re Walt Disney Co. Derivative Litig., 825 A.2d 275, 286 (Del. Ch. 2003).

8
9

The FDIC has pled sufficient facts to rebut the business-judgment-rule presumption. It
alleges that defendants knowingly and deliberately withheld their reliance on questionable

10

prospectuses after they realized the damage that might cause. On these allegations, it is certainly

11

plausible that if this material information had not been intentionally and wrongfully withheld by the

12

defendants, other bank officers or members of the Loan Committee would have been on notice that

13

the prospectuses and other information provided by the “lead” banks which they relied upon to enter

14

into the loan agreements was circumspect. These factual allegations suffice to raise a reasonable

15

doubt as to whether defendants’ input into the Bank’s loan decisions, especially the later loan

16

decisions, were honest, and whether defendants knew that the information they relied upon was

17

inadequate. Thus, the FDIC has plausibly pled a fiduciary breach based on gross negligence, and

18

defendants are not entitled to dismissal based on operation of the business judgment rule.11

19
20
21
22
23
24
25
26
27
28

11

Because neither party noted that a breach of fiduciary duty is akin to fraud, Nevada State Bank v.
Jamison Family P’ship, 801 P.2d 1377, 1382 (Nev. 1990), they did not address the issue of whether the FDIC
pled this claim with the specificity required by FRCP 9(b). Rule 9(b)’s “particularly” standard requires a
plaintiff to “identify the who, what, when, where, and how of the misconduct charged, as well as what is false
or misleading about the purportedly fraudulent statement, and why it is false.” Ebeid ex rel. United States v.
Lungwitz, 616 F.3d 993, 998 (9th Cir. 2010). “[W]hile a federal court will examine state law to determine
whether the elements of fraud have been pled sufficiently to state a cause of action, the Rule 9(b) requirement
that the circumstances of the fraud must be stated with particularity is a federally imposed rule.” Vess v.
Ciba-Geigy Corp. USA, 317 F.3d 1097, 1103 (quotation omitted). A review of the complaint reveals that the
FDIC has properly pled the “who, what, when, where, and how” required by Rule 9(b), and its claims survive
scrutiny even under Rule 9(b)’s heightened particularity standard. Vess, 317 F.3d at 1106.
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1
B.

Motion for Joinder or to Dismiss the Hisey Loan Claims

2
1.
3

Motion to Join the Hisey Borrower or to Dismiss the Case for Failure Join an
Indispensible Party

4

Defendants also move separately to either join the borrower of the Hisey Loan as an

5

indispensable party under Rule 12(b)(7) or dismiss the FDIC’s claims because this borrower cannot

6

be joined. Doc. 32. Defendants contend that the Hisey Loan losses were incurred when the Hisey

7

borrower fraudulently misapplied a $722,664 disbursement of the loan, and complete relief cannot

8

be afforded without the borrower’s participation in this litigation because there is no way to separate

9

out whether the harm was caused by Hisely borrower or the named defendants. Id. at 3. Defendants

10

contend that the FDIC knows the identity of this putative defendant but failed to include this party in

11

the complaint; prosecuting a separate action against the Hisey borrower will lead to duplication of

12

effort and a waste of judicial resources. Id. at 3-4. In their reply, defendants contend that the Hisey

13

borrower is not their joint tortfeasor, because the Hisey borrower’s “fraudulent misuse of the loan

14

proceeds is an independent, superseding cause of any loss on the Hisey loan.” Doc. 45 at 3. And

15

even if the Hisey borrower is in fact a joint tortfeasor, they contend it is still an indispensible party

16

because “[t]here is simply no way to differentiate the harm intentionally perpetrated by the Hisey

17

borrower from the overall losses that occurred on the Hisey Loan, as that fraudulent circumstance

18

accounts for the financial loss suffered.” Id.

19

The FDIC argues that a joint tortfeasor like the Hisey borrower is not a truly necessary party

20

under Rule 19 because, “[i]f Defendants had not been grossly negligent in approving the loan in the

21

first place, the borrower would have had no opportunity to misapply the proceeds.” Doc. 40 at 6.

22

The FDIC also contends that joinder of this party is not required for defendants to plead any

23

affirmative defense. Id. at 7. Finally, the FDIC contends that, to the degree defendants allege that

24

the Hisey borrower contributed to the FDIC’s damages, they are joint tortfeasors who are subject to

25

permissive joinder. Id. at 9.

26
27

a.

Necessary and indispensible parties under Rule 19

Rule 12(b)(7) of the Federal Rules of Civil Procedure permits a party to defend by asserting

28
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1

that a party has not been joined pursuant to Rule 19, which requires joinder of “[a] person who is

2

subject to service of process and whose joinder will not deprive the court of subject-matter

3

jurisdiction” if, “in that person’s absence, the court cannot accord complete relief among the existing

4

parties,” or if disposal of the action in his absence “may: (i) as a practical matter impair or impede

5

the person’s ability to protect the interest; or (ii) leave an existing party subject to a substantial risk

6

of incurring double, multiple, or otherwise inconsistent obligations because of the interest.” Fed. R.

7

Civ. P. 19. The Ninth Circuit has recognized that “[a] non-party is ‘indispensible’ to an action if (1)

8

the non-party is ‘necessary’ under Rule 19(a); (2) the non-party cannot be joined; and (3) the non-

9

party’s absence would mandate dismissal according to a weighing of the factors outlined in Rule

10

19(b).” Yellowstone County v. Pease, 96 F.3d 1169, 1172 (9th Cir. 1996); see E.E.O.C. v. Peabody

11

Western Coal Co., 400 F.3d 774, 779 (9th Cir. 2005). If the court finds that a party is not

12

“necessary,” there is no need to advance to the second and third steps of the analysis. See

13

Yellowstone, 96 F.3d at 1172.

14

To be “necessary,” one of two conditions must be satisfied: the court can conclude that

15

“complete relief” is unavailable among the current parties to the suit or that the non-party has a

16

“legally protected interest in the suit.” Makah Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Cir.

17

1990) (emphasis in original); Yellowstone, 96 F.3d at 1172; Pauite-Shoshone Indians of Bishop

18

Community of Bishop Colony, California v. City of Los Angeles, 637 F.3d 993, 997 (9th Cir. 2011).12

19

The court’s complete-relief assessment “is concerned only with relief as between the persons already

20

parties, not as between a party and the absent person whose joinder is sought.” Eldredge v.

21

Carpenters 46 Northern Calif. Counties Joint Apprenticeship and Training Comm., 662 F.2d 534,

22

537 (9th Cir. 1981); see In re Toyota Motor Corp., 785 F. Supp. 2d 883, 904 (C.D. Cal. 2011).

23

In Nevada, “when a third party commits an intentional tort or crime, the act is a superseding

24

cause, even when the negligent party created a situation affording the third party an opportunity to

25

commit the tort or crime.” Bower v. Harrah’s Laughlin, Inc., 215 P.3d 709, 724-25 (Nev. 2009).

26
27
28

12

A court may look outside the pleadings to determine whether joinder is necessary. See McShan v.
Sherrill, 283 F.3d 462, 464 (9th Cir. 1960); In re Toyota Motor Corp. Unitended Accelerated Marketing,
Sales Practices, and Products Liability Litigation, 826 F. Supp. 2d 1180, 1196 (C.D. Cal. 2011).
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1

Assuming that the Hisey borrower’s intentional actions were the superseding cause of the FDIC’s

2

loss as defendants contend,13 this would not itself require joinder of the Hisey borrower to this suit.

3

Nevada courts have concluded that simply because a party’s unforeseeable actions comprised a

4

superseding event did not mean that the case could not be adjudicated in their absence. See Bower,

5

215 P.3d at 724-25; cf. Doud v. Las Vegas Hilton Corp., 864 P.2d 796, 802 (Nev. 1993), superseded

6

by statute on other grounds, NEV. REV. STAT. ANN. 651.015(3) (analyzing impact of superseding

7

cause on merits of dispute did not require addition the intervening tortfeasor to that suit). Similarly,

8

federal courts have found that a plaintiff need not join a party “who may be responsible for a

9

superseding and intervening negligent act.” Patraka v. Armco Steel Co., 495 F. Supp. 1013, 1020

10

(M.D. Pa. 1980) (emphasis added). It follows that “[t]he assertion of affirmative defenses which

11

may turn upon, and even require adjudication of, the actions or rights of non-parties does not require

12

joinder of those parties.” EquiMed v. Genstler, 170 F.R.D. 175, 179 (D. Kan. 1996).

13

b.

The Hisey borrower is not a necessary and indispensible party.

14

Defendants cite several cases in support of their contention that the Hisey borrower is a

15

necessary party. First, in Laker Airways, Inc. v. British Airways, PLC, 182 F.3d 843 (11th Cir.

16

1999) the Eleventh Circuit found that an antitrust plaintiff must be dismissed because it failed to

17

name as a necessary party one of defendant’s “co-conspirators,” when the court was required to

18

review the “co-conspirator’s” conduct in relation to the named defendant’s own. See id. at 847-48.

19

Second, in In re Apple iPhone 3G Products Liability Litigation, 2011 WL 6019217 (N.D. Cal. Dec.

20

1, 2011), the trial court found that a smartphone manufacturer and the network provider were both

21

necessary parties in a suit which alleged that defects in the phone “merely exacerbated the poor

22
23
24
25
26
27
28

13

Alternatively, the FDIC argues that if the Hisey borrower’s actions were not a superseding cause of
the FDIC’s loss, then defendants and the Hisey borrower are joint tortfeasors. Doc. 40, pp. 8-9. “It has long
been the rule that it is not necessary for all joint tortfeasors to be named as defendants in a single lawsuit.”
Temple v. Synthes Corp., Ltd., 498 U.S. 5, 7 (1990) (per curiam) (finding that in personal injury brought
against medical device manufacturer, doctor who performed surgery implanting defective device was a joint
tortfeasor). It is dubious whether the Hisey borrower is a “joint tortfeasor,” as the Advisory Committee’s
Notes to Rule 19 recognize that the rule does not conflict with the “settled authorities holding that a tortfeasor
with the usual ‘joint and several’ liability is merely a permissive party to an action against another with like
liability.” Id. In this case, the court need not reach the issue of whether the Hisey borrower is a “joint
tortfeasor” in order to determine that joinder is not necessary.
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1

quality of service” existent in a cellular phone network infrastructure. Id. at *1-*4. Third, in In re

2

Toyota, 785 F. Supp. 2d 883 (C.D. Cal. 2011), the trial court found that finding that foreign

3

corporate entities responsible for the design, manufacture, distribution, and lease of defective

4

vehicles were necessary parties in a suit brought against an American parent company manufacturer

5

in a products liability suit involving millions of vehicles sold worldwide, as suit sought to hold

6

American company liable for actions of unnamed subsidiary companies in other jurisdictions. Id. at

7

906 (citing Laker Airways, 182 F.3d at 848).

8
9

These cases are inapposite because the Hisey borrower was not an “active participant” in the
decisions that the FDIC claims constitute gross negligence and a breach of defendants’ fiduciary

10

duty. Those decisions pertain to recommending the Hisey loan despite the risks involved and

11

continuing to conceal the loan’s failure from the Bank. The Hisey borrower, by contrast, is alleged

12

to have intentionally breached its independent contractual obligations with the Bank by diverting the

13

construction loan proceeds for its own use. The FDIC has not alleged that defendants colluded with

14

the Hisey borrower to defraud the bank or otherwise circumvent assets. Whether the Hisey

15

borrower’s absconding with construction funds was a foreseeable risk at the time the loan was issued

16

is a question of fact for trial. Complete relief can be afforded between the existing parties in the

17

Hisey borrower’s absence, demonstrating that this party is not necessary as contemplated by Rule

18

19. Accordingly, I deny the motion to join the Hisey borrower and defendants’ request to dismiss

19

this action for failure to join this party.

20

2.

Motion to Dismiss the Hisey Loan Claims

21

Defendants alternatively ask the court to dismiss all claims arising from the Hisey loan

22

because they contend that Washington State is the proper venue for claims against the Hisey

23

borrower. They suggest that the FDIC should refile its claims in Washington and “will consent to

24

jurisdiction and venue there so that the FDIC can pursue recovery on that claim against the proper

25

party.” Doc. 32 at 4, 12. The FDIC responds that Rule 12(b)(7) dismissal is not available for part of

26

a claim and that the request should be denied. Doc. 40 at 12. Because I find that the Hisey borrower

27

is not a necessary party under Rule 19, I decline to dismiss those portions of the claims that pertain

28
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1

to the Hisey loan.

2

Conclusion

3

Accordingly, it is hereby ORDERED that Defendants’ Motion to Dismiss [Doc. 28] is

4

GRANTED in part and DENIED in part:

5

•

Any breach of fiduciary duty claim founded upon a duty of loyalty is dismissed;

6

•

It is denied in all other respects;

7

It is FURTHER ORDERED that Defendants’ Motion to Join a Necessary Party [Doc. 32] is

8
9

DENIED.
DATED: September 19, 2014.

10
11

_________________________________
JENNIFER A. DORSEY
UNITED STATES DISTRICT JUDGE

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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Having reviewed the parties' positions, the court concludes
that the two-phased discovery sought by the FDIC and Progressive
Casual ty

Insurance

imprudent

Company

( "progressive")

is

unnecessary

for the reasons outlined by the defendants

September 24,

2012 motion for clarification.

and

in their

Instead of a two-

phased discovery advocated by the FDIC and Progressive, the court
concludes that the parties should be allowed an additional six
months of discovery and that the discovery should be governed by
Rule 26 of the Federal Rules of Civil Procedure.
robust discovery,

In order to allow

the court will allow this extended discovery

period to begin from the date of the docketing of this order.
Therefore, this order amends all prior discovery deadlines imposed
by this court.
Furthermore,

the court issues the following clarification.

First, the parties are not required to participate in additional
early planning conferences, submit any additional joint preliminary
reports, or serve any initial disclosure in the coverage actions.
Second,

the

FDIC

shall

be

permitted

to

depose

up

to

twenty

witnesses and the defendants are permitted to depose up to thirty
witnesses.
deposition.

Third, the parties shall have 15 hours to conduct each
Fourth,

each defendant shall be permitted to serve

upon the FDIC individual discovery requests.
2

Fifth,

the court
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concludes that the proposed ESI Protocol
Exhibit
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to

clarification

the
is

1

defendants
reasonable

which was attached as

I

September

I

and

241

fair.

2012

Therefore

motion
I

the

for

court

requires the FDIC to respond to document requests and bear its own
discovery costs.

Sixth

1

the scope of discovery will be governed by

Rule 26(b) of the Federal Rules of Civil Procedure.
For

the

reasons

set

forth

above,

the

court

GRANTS

the

defendants' motion for clarification [Doc. No. 92] and the court
DENIES the Progressive Casualty Insurance Company's motion for
clarification [Doc. No. 96].

Finally, the court GRANTS the motion

to withdraw opposition to the plaintiffs' motion to
consolidate for pretrial and discovery purposes [Doc. No. 103].
SO ORDERED, this

13~

day of December, 2012.

United

3

Judge

Federal Deposit Ins. Corp. v. Loudermilk, 295 Ga. 579 (2014)
761 S.E.2d 332

Cases that cite this headnote

295 Ga. 579
Supreme Court of Georgia.
[2]
FEDERAL DEPOSIT INSURANCE CORPORATION
v.
LOUDERMILK et al.
No. S14Q0454.

|

The business judgment rule reflects the principle
that managing the affairs of a corporation is
a matter committed by law to the discretion
of the directors, the reality that the making of
profits involves the taking of some risks, and
the recognition that business people generally are
more competent than judges to exercise business
judgment.

July 11, 2014.

Synopsis
Background: Federal Deposit Insurance Corporation
(FDIC), as receiver of bank, brought action against nine
former officers and directors of bank, alleging they were
negligent with respect to making of loans. The United States
District Court for the Northern District of Georgia certified
question to the Georgia Supreme Court.

Cases that cite this headnote
[3]

Question answered.

[1]

Cases that cite this headnote
[4]

Corporations and Business Organizations
Good faith
Corporations and Business Organizations
Degree of care required and negligence

Corporations and Business Organizations
Business judgment rule in general
As the business judgment rule pertains to the
liability of corporate officers and directors for
money damages, it distinguishes between the
merits of their business decisions, on the one
hand, and the basis of those decisions, on the
other; if an officer or director has honestly
exercised “judgment” with respect to a business
matter, that is, if her decision was made in a
deliberative way, was reasonably informed by
due diligence, and was made in good faith, the
wisdom of the judgment cannot ordinarily be
questioned in court.

Corporations and Business Organizations
Degree of care required and negligence
The “business judgment rule” generally
precludes claims against officers and directors
for their business decisions that sound in
ordinary negligence, except to the extent that
those decisions are shown to have been
made without deliberation, without the requisite
diligence to ascertain and assess the facts and
circumstances upon which the decisions are
based, or in bad faith.

[Holding:] The Supreme Court, Blackwell, J., held that
common law business judgment rule has not been superseded
by statute, and precludes some, but not all claims, against
bank officers and directors that sound in ordinary negligence,
overruling Flexible Products Co. v. Ervast, 284 Ga.App. 178,
643 S.E.2d 560 and Brock Built, LLC v. Blake, 300 Ga.App.
816, 686 S.E.2d 425.

West Headnotes (16)

Corporations and Business Organizations
Business judgment rule in general

The “business judgment rule” at common law
forecloses claims against officers and directors
that sound in ordinary negligence when the
alleged negligence concerns only the wisdom
of their judgment, but it does not absolutely
foreclose such claims to the extent that a business
decision did not involve “judgment” because it
was made in a way that did not comport with the
duty to exercise good faith and ordinary care.
Cases that cite this headnote
[5]

Banks and Banking
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1

Federal Deposit Ins. Corp. v. Loudermilk, 295 Ga. 579 (2014)
761 S.E.2d 332

Nature and Extent

In searching for the meaning of a particular
statutory provision, courts look not only to the
words of that provision, but consider its legal
context as well.

Corporations and Business Organizations
Good faith
The business judgment rule applies equally at
common law to corporate officers and directors
generally and to bank officers and directors.
1 Cases that cite this headnote
[6]

Cases that cite this headnote
[9]

When considering the legal context of a statute,
courts may look to the other provisions of the
same statute, the structure and history of the
whole statute, and the other law, constitutional,
statutory, and common law alike, that forms the
legal background of the statutory provision in
question.

Banks and Banking
Statutory provisions
Banks and Banking
Nature and Extent
The business judgment rule, acknowledged at
common law in the decisions of the Georgia
Supreme Court, is consistent with, and has
not been superseded by, the statutory provision
that requires directors and officers of a bank
to discharge the duties of their respective
positions in good faith and with that diligence,
care, and skill which ordinarily prudent men
would exercise under similar circumstances in
like positions, and precludes some, but not
all claims, against bank officers and directors
that sound in ordinary negligence, overruling
Flexible Products Co. v. Ervast, 284 Ga.App.
178, 643 S.E.2d 560 and Brock Built, LLC v.
Blake, 300 Ga.App. 816, 686 S.E.2d 425. West's
Ga.Code Ann. § 7–1–490(a).

Cases that cite this headnote
[10]

Cases that cite this headnote
[11]

Cases that cite this headnote

Statutes
Language

Cases that cite this headnote
[8]

Statutes
Legal terms; legal meaning

Constitutional Law
Judicial rewriting or revision
The Supreme Court does not have the authority
to rewrite statutes.

Statutes
Natural, obvious, or accepted meaning

When the Supreme Court considers the meaning
of a statute, it must presume that the General
Assembly meant what it said and said what it
meant; to that end, it must read the statutory text
in its most natural and reasonable way, as an
ordinary speaker of the English language would.

Statutes
Common or civil law
To the extent that statutory text can be
as reasonably understood to conform to the
common law as to depart from it, the courts
usually presume that the legislature meant to
adhere to the common law.

1 Cases that cite this headnote
[7]

Statutes
Legal terms; legal meaning

[12]

Banks and Banking
Grounds and extent of liability in general
Both at common law and by statute, the standard
of ordinary care for bank officers and directors
is less demanding than the standard of “ordinary
diligence” with which most ordinary negligence
claims are concerned. West's Ga.Code Ann. §
51–1–2.
Cases that cite this headnote
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[13]

Banks and Banking
Grounds and extent of liability in general
A bank director is not bound to exercise the
same degree of care which a prudent man would
exercise in his own business; this is too high
a standard, and to expect a director under such
circumstances to give the affairs of the bank the
same care that he takes of his own business is
unreasonable, and few responsible men would be
willing to serve upon such terms.
Cases that cite this headnote

[14]

Banks and Banking
Grounds and extent of liability in general
Bank officers and directors are only expected to
exercise the same diligence and care as would
be exercised by “ordinarily prudent” officers and
directors of a similarly situated bank. West's
Ga.Code Ann. § 7–1–490(a).
1 Cases that cite this headnote

[15]

Banks and Banking
Grounds and extent of liability in general
If an officer or director of a bank relies in
good faith on information described in the
statute governing the responsibility of directors
and officers, the reasonableness of his reliance
cannot be questioned in court. West's Ga.Code
Ann. § 7–1–490(a).
Cases that cite this headnote

[16]

Banks and Banking
Grounds and extent of liability in general
Banks and Banking
Presumptions and burden of proof
When a business decision by a bank officer
or director is alleged to have been made
negligently, the wisdom of the decision is
ordinarily insulated from judicial review, and
as for the process by which the decision was
made, the officers and directors are presumed to
have acted in good faith and to have exercised
ordinary care; although this presumption may
be rebutted, the plaintiff bears the burden of

putting forward proof sufficient to rebut it.
West's Ga.Code Ann. § 7–1–490(a).
Cases that cite this headnote
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Opinion
BLACKWELL, Justice.
*579 As the receiver of the Buckhead Community Bank,
the Federal Deposit Insurance Corporation sued nine former
officers and directors of the bank, 1 alleging that they were
negligent with respect to the making of loans, which led the
bank, the FDIC says, to sustain nearly $22 million in losses.
The defendants moved to dismiss the lawsuit, arguing that
the business judgment rule relieves officers and directors of
any liability for ordinary negligence. The FDIC responded
that such a business judgment rule is no part of the common
law in Georgia, and even if it were, it does not apply to bank
officers and directors, insofar as the statutory law in Georgia
explicitly requires bank officers and directors to exercise
ordinary diligence and care. Unable to “discern clear and
controlling precedent from the Supreme Court of Georgia,”
the United States District Court for the Northern District of
Georgia certified the following question to us:
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Does the business judgment rule in Georgia preclude as a
matter of law a claim for ordinary negligence against the
officers and directors of a bank in a lawsuit brought by the
FDIC as receiver for the bank?
With an important qualification, we answer this question
in the negative.
1. To begin, we consider whether the business judgment
rule is even a part of the common law in Georgia. The
business judgment rule is a fixture in American law, and it
is a settled part of the common law in many of our sister
states. See S. Samuel Arsht, “The Business Judgment Rule
Revisited,” 8 HOFSTRA L.REV. 93, 97–100 (1979). But
defining the rule is “no easy task,” Franklin A. Gevurtz,
“The Business Judgment Rule: Meaningless Verbiage or
Misguided Notion?,” 67 S. CAL. L.REV. 287, 289 (1994),
insofar as the particulars of the rule *580 may vary a bit
from one jurisdiction to another. See Arsht, supra at 100–110.
Nevertheless, we find a classic statement of the rule in Casey
v. Woodruff, 49 N.Y.S.2d 625 (N.Y.Sup.1944):
Mistakes in the exercise of honest business judgment do
not subject the directors to liability for negligence in
the discharge of their fiduciary duties.... The directors
are entrusted with the management of the affairs of the
[corporation]. If in the course of management they arrive at
a decision for which there is a reasonable basis, and they act
in good faith, as the result of their independent judgment,
and uninfluenced by any consideration other than what
they honestly believe to be for the best interests of the
[corporation], it is not the function of the court to say that
it would have acted differently and to charge the directors
for any loss or expenditures incurred.
Prescience is always desirable, but failure to foresee what
at best is uncertain does not give rise to liability. The law
recognizes that no director is infallible and that he will
make mistakes, but if he is honest and uses reasonable
diligence, he will be absolved from liability although his
opinion may turn out to have been mistaken and his
judgment faulty....
The question is frequently asked, how does the operation
of the so-called business judgment rule tie in with the
concept of negligence? There is no conflict between the
two. When courts say that they will not interfere in matters
of business judgment, it is presupposed that judgment
—reasonable diligence—has in fact been exercised. A
d[i]rector cannot close his eyes to what is going on about
him in the conduct of the business of the corporation and

have it said that he is exercising business judgment. Courts
have properly decided **335 to give directors a wide
latitude in the management of the affairs of a corporation
provided always that judgment, and that means an honest,
unbiased judgment, is reasonabl[y] exercised by them.
Applying the foregoing tests I find no negligence on
the part of the directors in this case. They may have
been mistaken; they may have erred, but they did not
act blindly, recklessly, or heedlessly. They studied the
financial problems of the [corporation]. They were diligent
in attending to their duties. These directors fully recognized
their responsibilities *581 as agents and fiduciaries; they
did not act as mere dummies or figureheads.
49 N.Y.S.2d at 642–644 (citations omitted).
[1]
[2] As the rule pertains to the liability of officers
and directors for money damages, it distinguishes between
the merits of their business decisions, on the one hand, and
the basis of those decisions, on the other. If an officer or
director has honestly exercised “judgment” with respect to
a business matter—that is, if her decision was made in a
deliberative way, was reasonably informed by due diligence,
and was made in good faith—the wisdom of the judgment
cannot ordinarily be questioned in court. See Auerbach v.
Bennett, 47 N.Y.2d 619, 629, 419 N.Y.S.2d 920, 393 N.E.2d
994 (N.Y.1979). See also In re Munford, Inc., 98 F.3d
604, 611(B) (11th Cir.1996) (“The business judgment rule
protects directors and officers from liability when they make
good faith business decisions in an informed and deliberate
manner.” (citation omitted)). But whether a business decision
was, in fact, a product of deliberation, reasonably informed
by due diligence, and made in good faith are matters that
may properly be questioned. 2 See Casey, 49 N.Y.S.2d at
643–644 (“[The directors] may have erred, but they did
not act blindly, recklessly, or heedlessly. They studied the
financial problems of the [corporation]. They were diligent
in attending to their duties.... [T]hey did not act as mere
dummies or figureheads....”). So understood, the rule reflects
the principle that managing the affairs of a corporation is a
matter committed by law to the discretion of the directors, the
reality that the making of profits involves the taking of some
risks, and the recognition that business people generally are
more competent than judges to exercise business judgment.
See Janssen v. Best & Flanagan, 662 N.W.2d 876, 882(I)
(A) (Minn.2003) (citing Auerbach, 47 N.Y.2d at 619, 419
N.Y.S.2d 920, 393 N.E.2d 994).
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Although this Court never has spoken of the “business
judgment rule” in so many words, we find an implicit
acknowledgment of the rule in a number of our decisions.
At common law, corporate officers and directors in Georgia
owed a duty to exercise ordinary care. See McEwen v.
Kelly, 140 Ga. 720, 723(1), 79 S.E. 777 (1913) (“[T]hose
who accept the position of directors impliedly undertake to
exercise *582 ordinary care and diligence in discharge of
the duties thus committed to them.”). The same was true of
bank officers and directors. See Woodward v. Stewart, 149
Ga. 620, 628, 101 S.E. 749 (1919) ( “[T]he general rule in
this State is that directors of a bank must exercise ordinary
care and diligence in the administration of the affairs of the
bank....”). But in several cases in which business decisions by
officers and directors were alleged to be negligent, this Court
distinguished between claims of unreasoned and uninformed
decisions and claims of unreasonable decisions. That is, we
distinguished between cases in which a business decision was
assailed for way in which it was made—that the decision
amounted to unthinking acquiescence, for instance, or was
made without reasonable diligence to ascertain the relevant
facts—and those in which the merit alone of the decision was
disputed.
Three of our decisions at common law are, we think,
especially instructive. First, in **336 McEwen, the
bankruptcy trustee of the Southern Iron Company sued
the three directors of the corporation, alleging that one
director had misappropriated corporate assets, and asserting
that the other two were negligent when they elected the
first as the corporate treasurer and when they failed to
discharge him sooner. On appeal from the dismissal of the
lawsuit, we explained that, “[w]hile [officers and directors]
are not held responsible for ordinary mistakes or errors of
judgment, they are liable for losses and waste of money
and property occurring from neglect or inattention to the
business.” 140 Ga. at 723(1), 79 S.E. 777 (citation and
punctuation omitted; emphasis supplied). We then observed
a distinction between cases involving the mere “exercise of
discretion by directors”—which, we supposed, might form
a basis for liability if “gross[ly] or flagrant[ly] abuse[d]”—
and cases in which “directors ... [act] as figureheads and
dummies[,] ... allowing the corporation to be looted while
they sat negligently by and looked wise.” Id. at 723–
724(1), 79 S.E. 777. Ultimately, we reversed the dismissal
of the lawsuit as to the director charged with willful
misappropriation, but we sustained the dismissal as to the
other two directors, noting that these directors had made
inquiry about the misappropriated funds, that they had made

some efforts to recover those funds, and that there was no
evidence that any additional diligence on the part of these
directors would have uncovered the misappropriation sooner.
Id. at 725–726(4), 79 S.E. 777. To conclude, we said:
[T]here is no complaint that their
efforts were not diligent, though in part
unavailing.... In its last analysis, the
effort to hold Totten and Satterfield
liable rests on alleged negligence in
the election of Kelly to the position of
secretary and treasurer, and the failure
to discharge him sooner. The *583
petition is not lacking in adjective
characterizations of the conduct of
these two defendants; but under the
vague, general allegations, we do not
think that it makes out a case of breach
of duty on their part....
Id. at 726(4), 79 S.E. 777.
Next, in Shannon v. Mobley, 166 Ga. 430, 143 S.E. 582
(1928), the state superintendent of banks had taken over
the affairs of the failed Twiggs County Bank, and he
sued its officers and directors for negligent mismanagement.
According to his petition, the officers and directors had
turned over the investments of the bank to the Bankers
Trust Company, which then invested the deposits of the
bank in commercial paper that was unsecured and not
worth what the bank had paid for it. Among other things,
the superintendent alleged that the officers and directors
“accepted and paid for [the commercial papers] without
question” and “without proper investigation,” and he alleged
as well that they were “on notice that [the commercial paper]
was of questionable character, yet no investigations were
made....” 166 Ga. at 432–433, 143 S.E. 582. Concluding that
the petition stated a claim against the officers and directors,
we pointed to our statement in McEwen about “directors ...
acting as figureheads and dummies.” Id. at 436, 143 S.E.
582 (citing McEwen ). We noted as well that “[a] director
of a bank has duties to perform more essential than that of
allowing his name to be printed on the bank's stationary; and
negligent ignorance is sometimes equivalent to knowledge.”
Id. (citation and punctuation omitted).
Last, in Mobley v. Russell, 174 Ga. 843, 164 S.E. 190 (1932),
this Court again dealt with investments for a bank by the
Bankers Trust Company. In Russell, the superintendent of
banks had sued the officers and directors of the Taylor County
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Bank, making allegations like those in Shannon. See 174
Ga. at 844–845, 164 S.E. 190. The case had been tried by a
jury, which returned a verdict for the officers and directors.
The superintendent appealed, and we affirmed. About the
correctness of the jury charges, we found no error, explaining:
The mere exercise by directors of
poor judgment in making loans is not
sufficient to form a basis of liability;
for the directors merely assume the
obligations to manage the affairs of
the institution with diligence and good
faith.
Id. at 847–848(6)(a), 164 S.E. 190 (citations omitted;
emphasis supplied).
**337 Although our decisions at common law speak in
terms of a general duty on the part of officers and directors
to exercise ordinary diligence and care, they do so mostly
with respect to the way in which business decisions are made,
not the wisdom of the decisions. The *584 cases suggest
that, if the only dispute is about the wisdom of a business
judgment—what this Court in McEwen called an “exercise of
discretion”—the law at least would require something more
than a mere want of ordinary care to establish liability, if
the merit of the judgment could be questioned at all. See
McEwen, 140 Ga. at 723–724, 79 S.E. 777 (suggesting,
without deciding, that liability might arise from “exercise of
discretion” for “its gross or flagrant abuse”). But whether a
business decision was, in fact, an exercise of “judgment”—
whether it was a product of deliberation, reasonably informed
by due diligence, and made in good faith—is open to judicial
scrutiny. See, e.g., Collier, 196 Ga. at 426, 26 S.E.2d 731;
Shannon, 166 Ga. at 432–433, 143 S.E. 582. In this sense,
our decisions at common law about the liability of officers
and directors for money damages implicitly acknowledge the
business judgment rule. 3
So understood, we note that the business judgment rule is
consistent with another line of our precedents, a line of equity
cases that do not speak directly to the liability of officers and
directors for money damages in suits at law, but nevertheless
reflect a strong judicial reluctance to question the business
judgments of business people. See, e.g., Tallant v. Exec.
Equities, Inc., 232 Ga. 807, 810, 209 S.E.2d 159 (1974);
Regenstein v. J. Regenstein Co., 213 Ga. 157, 159–160, 97
S.E.2d 693 (1957); Malone v. Armor Insulating Co., 191 Ga.
146, 150, 12 S.E.2d 299 (1940); Smith v. Albright–England
Co., 171 Ga. 544, 545, 156 S.E. 313 (1930). More than a

hundred years ago, this Court explained in one such case—
a case in which a minority shareholder of a lumber company
sought by equity to compel management to resume the sawing
of certain logs—that “[n]o principle *585 of law is more
firmly fixed in our jurisprudence than the one which declares
that the courts will not interfere in matters involving merely
the judgment of [management] in exercising control over
corporate affairs.” Bartow Lumber Co. v. Enwright, 131 Ga.
329, 333–334, 62 S.E. 233 (1908) (emphasis supplied). In
refusing such equitable relief, we observed that
The course adopted by [management],
as shown by the evidence, was after
a due investigation and consideration
of the situation, and an inspection of
the logs on hand and the making of
estimates as to the cost of converting
them into lumber and the price which
could then be obtained for such
lumber, had convinced [management]
that the company as a corporation
and themselves as stockholders would
sustain financial loss should they
attempt for the time being to operate
the plant.... The mere fact that the court
may differ with the majority of the
corporation as to the wisdom of the
course which their judgment directs
will not justify [equitable] interfer
**338 ence.... [T]he evidence clearly
presents a case in which the question
of advisability of operating the plant
was one solely to be determined by
an exercise of judgment, and the
decision of this question was the
rightful prerogative of [management]
in control of the affairs of the
corporation.
Id. at 335–336, 62 S.E. 233. Although these equity cases do
not directly concern the liability of officers and directors for
money damages in suits at law, they nevertheless offer some
additional support for the idea that the business judgment rule
fits comfortably in our common law. 4
[3] [4] [5] From our precedents, we conclude that the
business judgment rule is a settled part of our common
law in Georgia, and it generally precludes claims against
officers and directors for their business decisions that sound in
ordinary negligence, except to the extent that those decisions
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are shown to have been made without deliberation, without
the requisite diligence to ascertain and assess the facts and
circumstances upon which the decisions are based, or in bad
faith. Put another way, the business judgment rule at common
law forecloses claims against officers and directors that sound
in ordinary *586 negligence when the alleged negligence
concerns only the wisdom of their judgment, but it does not
absolutely foreclose such claims to the extent that a business
decision did not involve “judgment” because it was made in a
way that did not comport with the duty to exercise good faith
and ordinary care. We note as well that the business judgment
rule applies equally at common law to corporate officers
and directors generally and to bank officers and directors.
Having concluded that such a business judgment rule is a part
of our common law, we must consider whether the General
Assembly has modified or abrogated the business judgment
rule by statute. But before we turn to the statutes concerning
the obligations and liabilities of bank officers and directors,
we must consider one other contention of the defendants.
Citing two decisions of our Court of Appeals, the defendants
urge this Court to recognize a different sort of business
judgment rule. In Flexible Products Co. v. Ervast, 284
Ga.App. 178, 643 S.E.2d 560 (2007), the Court of Appeals
said that the rule “forecloses liability in officers and directors
for ordinary negligence in discharging their duties,” 284
Ga.App. at 182(2)(b)(ii), 643 S.E.2d 560, and a few years
later, in Brock Built, LLC v. Blake, 300 Ga.App. 816, 686
S.E.2d 425 (2009), it reasoned that “allegations amounting to
mere negligence, carelessness, or lackadaisical performance
are insufficient as a matter of law [to overcome the business
judgment rule].” 5 300 Ga.App. at 822(3), 686 S.E.2d 425.
According to the defendants, these decisions show that the
business judgment rule does not just preclude some claims
that sound in ordinary negligence, but it precludes all such
claims, without regard to the nature of the claim. To the extent
that Flexible Products and Brock Built recognize an absolute
bar against all claims premised on a want of ordinary care—
even claims premised on allegations that a business decision
was uninformed or unreasoned—such a rule finds no support
in our common law, which, as we have explained, reflects
a more modest business judgment rule. Nevertheless, as we
consider the implications of the pertinent statutory law, we
will consider the extent to which Flexible Products and Brock
**339 Built might find support in the statutes. 6
[6] *587 2. Our examination of the statutory law starts with
OCGA § 7–1–490(a), which concerns the care with which
bank officers and directors are to perform their duties:

Directors and officers of a bank or trust company shall
discharge the duties of their respective positions in good
faith and with that diligence, care, and skill which
ordinarily prudent men would exercise under similar
circumstances in like positions. In discharging his duties,
a director or officer, when acting in good faith, shall
be entitled to rely upon information, opinions, reports,
or statements, including financial statements and other
financial data, in each case prepared or presented by:
(1) One or more officers or employees of the bank or
trust company whom the director or officer reasonably
believes to be reliable and competent in the matters
presented;
(2) Counsel, public accountants, or other persons as
to matters which the director or officer reasonably
believes to be within such person's professional or expert
competence; or
(3) A committee of the board upon which the director
or officer does not serve, duly designated in accordance
with a provision of the articles of incorporation or
the by laws, as to matters within that committee's
designated authority, which committee the director or
officer reasonably believes to merit confidence;
but such director or officer shall not be considered to be
acting in good faith if he has knowledge concerning the
matter in question that would cause such reliance to be
unwarranted. A director or officer who so performs his
duties shall have no liability by reason of being or having
been a director or officer of the bank or trust company.
OCGA § 7–1–490(a). Pointing to the first and last sentences
of subsection *588 (a), the FDIC urges that subsection (a)
supersedes the business judgment rule at common law. In
this respect, the FDIC reasons that, if “[a] director or officer
who so performs his duties”—that is, one who performs his
duties “in good faith and with that diligence, care, and skill
which ordinarily prudent men would exercise under similar
circumstances in like positions”—“shall have no liability,”
then an officer or director who fails to “so perform [ ] his
duties” necessarily must have liability. As we understand it,
the FDIC essentially argues that the business judgment rule
has no application at all to bankers, and if a bank officer or
director fails to exercise ordinary care, he is liable, period.
The defendants contend, on the other hand, that subsection
(a) sets out a duty to act in good faith and to exercise
ordinary care, and it creates a safe harbor from liability for
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officers and directors that do so, but that does not mean that
officers and directors otherwise always must be liable. After
all, the defendants note, it would have been easy enough
for the General Assembly to provide explicitly that “[a]
director or officer who [fails to] so perform[ ] his duties shall
have ... liability,” but the General Assembly did not do so.
Accordingly, the defendants argue, subsection (a) does not
supersede the business judgment rule.

common law was concerned with the way in which business
decisions were made—not their wisdom—and in any event,
it fit comfortably with the business judgment rule. The legal
context of the provisions in subsection (a) about the standard
of care and liability suggests strongly that these provisions
should be understood consistent with the common law. In the
first place, the structure of subsection (a) as a whole reveals
that the statute is largely addressed to the process by which
an officer or director is to become informed about the matters
[7] [8] [9] “When we consider the meaning of a statute, as to which he is to exercise judgment. Indeed, the general
we must presume that the General Assembly meant what
standard of care is followed immediately in subsection (a) by
it said and said what it meant.” Deal v. Coleman, 294 Ga.
provisions about the information upon which a bank officer
170, 172(1)(a), 751 S.E.2d 337 (2013) (citation and **340
or director may properly rely, provisions that, in turn, are
punctuation omitted). To that end, “we must read the statutory
followed immediately by the provision about liability. See
text in its most natural and reasonable way, as an ordinary
OCGA § 7–1–490(a). Besides the structure of the subsection
speaker of the English language would.” Id. (citations and
(a), we note that another provision of the Banking Code
punctuation omitted). And although the statutory arguments
provides that an “underlying objective” of the whole Code—
in this case are chiefly about OCGA § 7–1–490(a), we must
including OCGA § 7–1–490(a)—is to allow “[o]pportunity
take care not to limit our consideration to the words of
for management of financial institutions to exercise their
subsection (a) alone. As we recently explained,
business judgment.” 7 OCGA § 7–1–3(a)(8).
In our search for the meaning of a
particular statutory provision, we look
not only to the words of that provision,
but we consider its legal context as
well. After all, context is a primary
determinant of meaning. For context,
we may look to the other provisions
of the same statute, the structure and
history of the whole statute, and the
other law—constitutional, statutory,
and common law alike—that forms
the legal background of the statutory
provision in question.
May v. State, ––– Ga. ––––, 761 S.E.2d 38 (2014)
(citations and punctuation omitted). Considering the words of
subsection (a), as well as their legal context, we conclude—
for the reasons described *589 below—that the statute does
not supersede the business judgment rule at common law,
as the rule was acknowledged in the early decisions of this
Court. We conclude as well, however, that subsection (a) is
inconsistent with the different sort of rule described by the
Court of Appeals in Flexible Products and Brock Built.

Most important, however, is the statutory pedigree of OCGA
§ 7–1–490(a), which shows that the statute was meant to
retain the common law. The general statutory standard of
care was adopted in 1974, as a part of the enactment of an
entirely new Banking Code. See Ga. L.1974, p. 705, § 1.
The words by which the General Assembly in 1974 described
the statutory standard of care for bank officers and directors
—the same words by which the standard still is described
today—were taken verbatim from Section 713 of the Georgia
Business Corporation Code of 1968. Compare Ga. L.1974, p.
705, § 1 (Ga.Code of 1933, § 41A–2211) with Ga. L.1968,
p. 565, § 1 (Ga.Code *590 of 1933, § 22–713). And unlike
most of the Business Corporation Code of 1968—which
was principally drawn from an early version of the Model
Business Corporation Act—the standard in Section 713
notably was borrowed from New York Business Corporation
Law § 717, with the apparent understanding that New York
law and the early decisions of this Court were consistent
about the duties of officers and directors. Contemporaneous
commentary on **341 the Business Corporation Code of
1968 indicates that the words borrowed from the New York
statute were meant to “embod[y] the same standard that the

To begin, we note that the general standard of care described
in the first sentence of OCGA § 7–1–490(a) does not appear
to differ in any meaningful way from the standard adopted
at common law in Georgia, see Woodward, 149 Ga. at 628,
101 S.E. 749, and as we have explained, the standard at

Georgia Supreme Court long has applied.” 8 See Ga.Code
of 1933, § 22–713 (1977) (comment) (citing McEwen and
Woodward ). By the time the General Assembly borrowed
the same words again for the new Banking Code, of course,
the business judgment rule was settled in New York, where
it was understood to coexist with the statutory standard of
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ordinary care. See, e.g., Auerbach, 47 N.Y.2d at 629–631,
419 N.Y.S.2d 920, 393 N.E.2d 994; Heimann v. American
Express Co., 53 Misc.2d 749, 279 N.Y.S.2d 867, 881
(N.Y.Sup.1967) (“[T]he well-established business judgment
rule applies to insulate acts of directors in connection with the
internal management of a corporation against interference by
the courts.”); Casey, 49 N.Y.S.2d at 642–644. In addition to
the standard of care, the 1974 version of the Banking Code
identified information upon which an officer or director could
rely, although the information was identified more narrowly

the statutory reference to ordinary “diligence, care, and skill”
is most reasonably understood to refer to the care required
**342 with respect to the process by which a decision is
made, most notably the diligence due to ascertain the relevant
facts. So understood, the implication of liability means only
that an officer or director who acts in bad faith or fails to
exercise such ordinary care with respect to the process for
making a decision is liable.

than in the current version of the statute. See Ga. L.1974,
p. 705, § 1. The 1974 statute said nothing explicitly about
liability, but insofar as it adopted the standard of care at
common law, it impliedly allowed claims against officers and
directors for a want of *591 ordinary care in the process by
which they made a business decision, see, e.g., Shannon, 166
Ga. at 432–433, 436, 143 S.E. 582, but not as to the wisdom
of the judgment itself.

[10] This understanding of the statute comports with the
principle that, “to the extent that statutory text can be as
reasonably understood to conform to the common law as to
depart from it, the courts usually presume that the legislature
meant to adhere to the common law.” May, ––– Ga. at ––––,
761 S.E.2d 38. It also is consistent with the understanding
of the New York Court of Appeals, which has characterized
N.Y. Bus. Corp. Law § 717(a)—the current version of which
is substantially *592 similar to the current version of OCGA

The current statutory provisions about liability and the
information upon which an officer or director may rely
were added to OCGA § 7–1–490(a) a few years later. See
Ga. L.1977, p. 730, § 7. It is notable, we think, that these
provisions were added to the statute at once, a circumstance
consistent with our view that the statutory reference to
liability is chiefly about the way in which a business decision
is made, not the merit of that decision. Indeed, the preamble
of the 1977 amendment says nothing about any liability of
officers or directors, as one would expect if the amendment
were meant to do away with the business judgment rule
at common law and thereby subject officers and directors
to more potential liabilities. To the contrary, the preamble
says only that the amendment was intended to “confirm and
clarify the current right of directors to rely upon information,
opinions, reports or statements regularly furnished them by
others.” Id. (preamble).

§ 7–1–490(a) 10 —as a legislative recognition of the business
judgment rule. See Lindner Fund, Inc. v. Waldbaum, Inc.,
82 N.Y.2d 219, 224, 604 N.Y.S.2d 32, 624 N.E.2d 160
(N.Y.1993). It is consistent as well with the approach of
the Eleventh Circuit in FDIC v. Stahl, 89 F.3d 1510 (11th
Cir.1996), a decision that we find persuasive. There, the
Eleventh Circuit addressed the coexistence of the business
judgment rule and a Florida statute that closely resembled
OCGA § 7–1–490(a). The Florida statute “provided that
directors were to perform their duties in good faith, in a
manner reasonably believed to be in the best interests of the
corporation, and with such care as an ordinary prudent person
in a like position would use under similar circumstances.” 89
F.3d at 1516. That statute, the Eleventh Circuit said, “clearly
established an ordinary negligence standard of director
liability.” Id. But the statutory standard was not inconsistent
with the business judgment rule, for, as the Eleventh Circuit
explained:

In the light of this statutory history, we conclude that OCGA §
7–1–490(a) is perfectly consistent with the business judgment
rule acknowledged at common law in the decisions of this
Court. To be sure, subsection (a) provides that an officer
or director who acts “in good faith and with that diligence,
care, and skill which ordinarily prudent men would exercise
under similar circumstances in like positions” “shall have no
liability by reason of being or having been a director or officer
of the bank or trust company.” OCGA § 7–1–490(a). And
no doubt, these provisions imply strongly that, if an officer
or director fails to act in good faith or with such ordinary
care, he is subject to liability. But taken in its legal context,

The court-made [business judgment rule] does not change
[the Florida] statutory simple negligence standard to a
gross negligence standard; it merely protects directors who
exercised reasonable diligence in the first instance from
liability on the merits of their business judgment, unless
they acted fraudulently, illegally, oppressively, or in bad
faith.
*593 Id. at 1518. We conclude that the business judgment
rule acknowledged at common law in the decisions of this
Court is consistent with, and has not been superseded by,
OCGA § 7–1–490(a).

9
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As our citation of Stahl suggests, however, the absolute
rule of Flexible Products and Brock Built—a rule that all
claims that sound in ordinary negligence are barred by the
business judgment rule, leaving room only for claims of gross
negligence against officers and directors—does not fare as
well in the face of the statute. The implication of the liability
provision in OCGA § 7–1–490(a), as we have explained, is
that bank officers and directors may be liable for a failure
to exercise ordinary care with respect to the way in which
business decisions are made. **343 Flexible Products and
Brock Built are inconsistent with that implication. Moreover,
even if the statute could be read to allow the rule described in
Flexible Products and Brock Built, it certainly cannot be read
reasonably to require or even suggest that rule. The absence of
support in the Banking Code for Flexible Products and Brock
Built is fatal to the contention that the variant of the business
judgment rule described in those decisions applies in this
case. As we have said, Flexible Products and Brock Built find
no support in our common law. If these decisions are sound,
it is only because their rule is required or at least suggested
by the statutory law. At least in the context of bank officers
and directors, Flexible Products and Brock Built have no such
statutory support. Accordingly, we must conclude that the
business judgment rule described in Flexible Products and
Brock Built have no application to bank officers and directors.
Flexible Products and Brock Built involved non-bank officers
and directors. But as much as the Banking Code, the
provisions of the Business Corporation Code of 1989 upon
which the Court of Appeals relied in Flexible Products—
and in Brock Built too, insofar as it cited Flexible Products,
see note 6, supra—are inconsistent with the absolute rule
articulated in those decisions. Like OCGA § 7–1–490(a), the
Corporation Code requires non-bank officers and directors to
“discharge [their] duties ... in good faith ... and [w]ith the
care an ordinarily prudent person in a like position would
exercise under similar circumstances.” OCGA §§ 14–2–
830(a)(2) (directors) and 14–2–842(a)(2) (officers). And also
like OCGA § 7–1–490(a), the Corporation Code provides:
[An officer or director] is not liable to
the corporation or to its shareholders
for any action taken as [an officer or
director], or any failure to take any
action, if he performed the duties of
his office in compliance with this Code
section.
*594 OCGA §§ 14–2–830(d) and 14–2–842(d). Although
the Corporation Code seems to leave room for the sort of

business judgment rule acknowledged at common law in the
decisions of this Court, see OCGA §§ 14–2–830 (comment)
and 14–2–842 (comment), the relevant provisions of the
Corporation Code are inconsistent with the alternative version
of the rule articulated in Flexible Products and Brock Built.
This case, of course, involves only bank officers and
directors, and so, we could leave Flexible Products and Brock
Built as applied to non-bank officers and directors for another
day. But what must be done with these precedents is clear
enough, and waiting for another case to do so would only
create needless uncertainty. Accordingly, we now overrule
Flexible Products and Brock Built.
[11] 3. Urging the absolute rule described in Flexible
Products and Brock Built, the defendants worry in their
briefs that, if the law permits even some claims against
bank officers and directors that sound in ordinary negligence,
bank management will be too much deterred from taking
risks, to the detriment of Georgia banks and consumers alike.
Even if that were so, Flexible Products and Brock Built are
inconsistent with OCGA § 7–1–490(a), and “this Court does
not have the authority to rewrite statutes.” State v. Fielden,
280 Ga. 444, 448, 629 S.E.2d 252 (2006). And even if we
thought that the variant of the rule described in Flexible
Products and Brock Built reflects a more sound policy,
“striking the right balance between competing legitimate
policy interests is a political question ... [and] [w]e leave
political questions to the political branches....” Deal, 294 Ga.
at 174, n. 11(1), 751 S.E.2d 337(a) (citations omitted). In any
event, the worries of the defendants underestimate, we think,
the strength of the business judgment rule acknowledged in
our early decisions at common law, which, as we have held
today, is consistent with the statutory law. In this respect,
a few features of that rule and the standard of ordinary
care for bank officers and directors deserve some additional
discussion.
First, we have spoken throughout this opinion of claims
against officers and directors that “sound in ordinary
negligence,” and those words were chosen purposefully.
Although the standard of ordinary care for bank officers
and directors looks a lot like the standard usually employed
in Georgia with respect to claims of “ordinary negligence,”
**344 there is an important difference. Our Code defines
ordinary negligence as the absence of ordinary diligence, and
it defines “ordinary diligence” as:
[T]hat degree of care which
is exercised by ordinary prudent
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persons under the same or similar
circumstances. As applied *595 to
the preservation of property, the term
“ordinary diligence” means that care
which every prudent man takes of his
own property of a similar nature.
OCGA § 51–1–2.
[12] [13] [14] Both at common law and by statute, the
standard of ordinary care for bank officers and directors is
less demanding than the standard of “ordinary diligence” with
which most ordinary negligence claims are concerned. As this
Court explained in Woodward,
[A bank director] is not bound to
exercise the same degree of care which
a prudent man would exercise in his
own business. This is too high a
standard. To expect a director under
such circumstances to give the affairs
of the bank the same care that he takes
of his own business is unreasonable,
and few responsible men would be
willing to serve upon such terms.
In the case of a city bank doing a
large business, he would be obliged
to abandon his own affairs entirely.
A business man generally understands
the details of his own business, but a
bank director cannot grasp the details
of a large bank without devoting all his
time to it, to the utter neglect of his
own affairs. A director is expected to
attend the meetings of the board with
reasonable regularity, and to exercise a
general supervision and control.
149 Ga. at 624, 101 S.E. 749 (citation and punctuation
omitted). The same limitation appears in the statutory law
concerning bank officers and directors, which does not
demand the “care which is exercised by ordinary prudent
persons under the same or similar circumstances,” but instead
requires only the “diligence, care, and skill which ordinarily
prudent men would exercise under similar circumstances in
like positions.” OCGA § 7–1–490(a) (emphasis supplied). In
other words, bank officers and directors are only expected to
exercise the same diligence and care as would be exercised
by “ordinarily prudent” officers and directors of a similarly
situated bank.

[15] Second, OCGA § 7–1–490(a) conclusively presumes
that it is reasonable for an officer or director to rely upon
certain information as a part of the diligence with which the
standard of ordinary care is concerned. So long as an officer
or director does so in good faith, he
shall be entitled to rely upon information, opinions, reports,
or statements, including financial statements and other
financial data, in each case prepared or presented by:
*596 (1) One or more officers or employees of the bank
or trust company whom the director or officer reasonably
believes to be reliable and competent in the matters
presented;
(2) Counsel, public accountants, or other persons as
to matters which the director or officer reasonably
believes to be within such person's professional or expert
competence; or
(3) A committee of the board upon which the director
or officer does not serve, duly designated in accordance
with a provision of the articles of incorporation or
bylaws, as to matters within that committee's designated
authority, which committee the director or officer
reasonably believes to merit confidence[.]
OCGA § 7–1–490(a). If an officer or director relies in
good faith on information described in subsection (a), the
reasonableness of his reliance cannot be questioned in
court. 11
**345 [16] Finally, the business judgment rule makes clear
that, when a business decision is alleged to have been made
negligently, the wisdom of the decision is ordinarily insulated
from judicial review, and as for the process by which the
decision was made, the officers and directors are presumed
to have acted in good faith and to have exercised ordinary
care. See note 2, supra. Although this presumption may be
rebutted, the plaintiff bears the burden of putting forward
proof sufficient to rebut it. All together, the limited standard
of care, the conclusive presumptions as to reasonable reliance,
and the rebuttable presumptions of good faith and ordinary
care offer meaningful protection, we think, to officers and
directors who serve in good faith and with due care. The
business judgment rule does not insulate “mere dummies or
figureheads” from liability, of course, but it never was meant
to do so. To the extent that more protection for officers and
directors is desirable, the political branches may provide it.
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But because the political branches already have spoken—by
*597 enacting a statute inconsistent with Flexible Products
and Brock Built—this Court cannot.

Question answered.

All the Justices concur.
4. As described above, the business judgment rule precludes
some, but not all claims, against bank officers and directors
that sound in ordinary negligence. With that qualification, we
answer the certified question in the negative.

Parallel Citations
761 S.E.2d 332

Footnotes

1
2

3

4

5

6

These former officers and directors are R. Charles Loudermilk, Sr., Hugh C. Aldredge, David B. Allman, Marvin Cosgray, Louis J.
Douglass, III, Gregory W. Holden, John D. Margeson, Larry P. Martindale, and Darryl L. Overall.
Some courts have framed the business judgment rule as a “presumption that in making a business decision[,] the directors of a
corporation acted on an informed basis, in good faith[,] and in the honest belief that the action taken was in the best interests of
the company.” Cottle v. Storer Communication, Inc., 849 F.2d 570, 575(II) (11th Cir.1988). We do not quarrel with this alternative
statement of the rule, insofar as the presumption can be rebutted by affirmative proof, and the presumption merely reflects that those
seeking to challenge a business decision bear the burden of proving that it was made without good faith, due diligence, or deliberation.
Although it concerned alleged self-dealing by directors and a want of good faith, not mere negligence, our decision in Collier v.
Mayflower Apartments, Inc., 196 Ga. 419, 26 S.E.2d 731 (1943), also is consistent with the business judgment rule and warrants
some discussion. In Collier, we addressed the viability of a suit by a minority shareholder against four corporate directors to recover
damages for the corporation. The minority shareholder asserted that the directors had mismanaged the corporation by settling a debt
owed to the corporation for “a considerably less sum than the debt.” 196 Ga. at 425, 26 S.E.2d 731. Concluding that the allegations
stated a viable claim against the directors, we noted that the directors had offered no reasoned basis for their decision, for instance,
that the debtor might be “insolvent, or of doubtful solvency” or “that it would not be [in] the best interest of [the corporation] to
collect [the full amount of the debt].” Id. The absence of a reasoned basis for the decision, we said, suggested a lack of good faith,
observing that the decision to forego full collection of the debt allegedly benefitted one director personally. See id. at 425–426, 26
S.E.2d 731. We added, however, that
[i]f the fact be that the directors did not in fact arbitrarily and want only give away a substantial asset of [the corporation], but on
the contrary settled this indebtedness in good faith, in the exercise of their judgment and discretion and for what they believed
to be for the best interest of [the corporation], all things considered,
the directors would avoid liability as a result. Id. at 426, 26 S.E.2d 731. But because the exercise of such judgment was not shown
by the pleadings, the suit could not be dismissed on a demurrer. See id.
In several of the early judicial decisions recognizing that officers and directors owe a duty of ordinary care, we relied on analogies
to trustees. See, e.g., Woodward, 149 Ga. at 628, 101 S.E. 749; McEwen, 140 Ga. at 722–723(1), 79 S.E. 777. The law of trust is, of
course, largely equitable. See Fine v. Saul, 183 Ga. 309, 312(2), 188 S.E. 439 (1936) (“Trusts of every kind, not generally cognizable
at law, are peculiar subjects of equity jurisdiction.”). Accordingly, equity cases properly inform our analysis, even if they are not
dispositive in the context of a suit at law for money damages.
The Court of Appeals also said in Brock Built that the business judgment rule protects officers and directors from liability “when
they make good faith decisions in an informed and deliberate manner.” 300 Ga.App. at 822(3), 686 S.E.2d 425 (citations and
punctuation omitted; emphasis supplied). This statement of the rule—unlike the subsequent statement that “allegations amounting
to mere negligence” never can be enough to overcome the rule—is consistent with the rule acknowledged at common law in our
earlier cases.
In Flexible Products, the Court of Appeals cited two sections of the Corporation Code as the sole support for its understanding of the
business judgment rule. 284 Ga.App. at 182(2)(b)(ii) 643 S.E.2d 560 (citing OCGA §§ 14–2–830 and 14–2–842). In Brock Built, the
Court of Appeals relied on Flexible Products, as well as two federal cases, 300 Ga.App. at 822(3), 686 S.E.2d 425, although neither
of the federal cases really supports the idea that the business judgment rule in Georgia precludes all claims that sound in ordinary
negligence. See Munford, 98 F.3d at 611(B) (providing only that “[t]he business judgment rule [in Georgia] protects directors and
officers from liability when they make good faith business decisions in an informed and deliberate manner”); Medserv Corp. v.
Nemnon, 1997 U.S. Dist. LEXIS 18246, *9–10 (II) (N.D.Ga.1997) (citing Mansfield Hardwood Lumber Co. v. Johnson, 268 F.2d

© 2014 Thomson Reuters. No claim to original U.S. Government Works.

12

Federal Deposit Ins. Corp. v. Loudermilk, 295 Ga. 579 (2014)
761 S.E.2d 332

7

8

9

10

11

317 (5th Cir.1959), a case involving Louisiana law). If the rule articulated in Flexible Products and Brock Built is right, it can only
be because the statutes require or suggest that rule.
Notably, the phrase “business judgment” is not one that appears frequently in the statutes. Indeed, we have found only one other
Georgia statute that speaks of “business judgment,” providing that the board of the Georgia Life and Health Insurance Guaranty
Association “may exercise reasonable business judgment to determine the means by which the association is to provide [certain
benefits] in an economical and efficient manner.” OCGA § 33–38–7(a)(20).
Commentary about the Business Corporation Code of 1968 was prepared by the State Bar of Georgia and published alongside the
Business Corporation Code. That commentary would have been available to the General Assembly and the public alike in 1974,
when the words of Section 713 were copied into the new Banking Code, and it, therefore, informs the original public meaning of the
words used in the Banking Code. According to that commentary,
The first sentence of [Section 713] ... is based upon N.Y. Bus. Corp. Law Section 717, and represents the weight of judicial
authority.... Essentially, this provision embodies the same standard that the Georgia Supreme Court long has applied. See
McEwen v. Kelly, 140 Ga. 720, 79 S.E. 777 (1913); Woodward v. Stewart, 149 Ga. 620, 101 S.E. 749 (1920).
Code of 1933, § 22–713 (1977) (comment).
The 1974 statute provided that a bank officer or director properly might rely upon financial information concerning the bank or trust
company represented to them to be correct by the president or the officer of the bank or trust company having charge of its books
of account, or stated in a written report by an independent or certified public accountant or firm of such accountants fairly to reflect
the condition of such institution.
Ga. L.1974, p. 705, § 1 (Ga.Code of 1933, § 41A–2211).
N.Y. Bus. Corp. Law § 717(a) provides:
A director shall perform his duties as a director, including his duties as a member of any committee of the board upon which
he may serve, in good faith and with that degree of care which an ordinarily prudent person in a like position would use under
similar circumstances. In performing his duties, a director shall be entitled to rely on information, opinions, reports or statements
including financial statements and other financial data, in each case prepared or presented by:
(1) one or more officers or employees of the corporation or of any other corporation of which at least fifty percentum of the
outstanding shares of stock entitling the holders thereof to vote for the election of directors is owned directly or indirectly by
the corporation, whom the director believes to be reliable and competent in the matters presented,
(2) counsel, public accountants or other persons as to matters which the director believes to be within such person's professional
or expert competence, or
(3) a committee of the board upon which he does not serve, duly designated in accordance with a provision of the certificate
of incorporation or the by-laws, as to matters within its designated authority, which committee the director believes to merit
confidence, so long as in so relying he shall be acting in good faith and with such degree of care, but he shall not be considered to
be acting in good faith if he has knowledge concerning the matter in question that would cause such reliance to be unwarranted.
A person who so performs his duties shall have no liability by reason of being or having been a director of the corporation.
Whether the information upon which an officer or director relied is, in fact, the sort of information described in OCGA § 7–1–490(a)
—whether it was, for instance, “prepared or presented by ... [an] officer[ ] or employee[ ] of the bank ... whom the director or officer
reasonably believes to be reliable and competent in the matters presented”—can be questioned, of course. And good faith can be
questioned as well, including by proof that the officer or director “ha[d] knowledge concerning the matter in question that would
cause such reliance to be unwarranted.” OCGA § 7–1–490(a).
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UNITED STATES DISTRICT COURT
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CENTRAL DISTRICT OF CALIFORNIA

9

WESTERN DIVISION

10
11
12
13
14
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17

Case No. CV 11-5561 ODW (MRWx)

FEDERAL DEPOSIT INSURANCE)
CORPORATION, AS RECEIVER FOR)
)
INDYMAC BANK, F.S.B.,
)
)
Plaintiff,
)
)
v.
)
)
MATTHEW PERRY,
)
)
Defendant.
_______________________________ )

ORDER DENYING DEFENDANT’S
MOTION TO DISMISS [18]

18
19
20
21
22
23
24
25
26

I.

INTRODUCTION
Currently before the Court is Defendant Matthew Perry’s (“Perry” or “Defendant”)

Motion to Dismiss Plaintiff Federal Deposit Insurance Corporation (“FDIC”), as Receiver
for Indymac Bank, F.S.B.’s, (“Plaintiff”) Complaint. (Dkt. No. 18.) After careful
consideration, the Court deems the matter appropriate for decision without oral argument.
See Fed. R. Civ. P. 78 (“Rule ___”); L.R. 7-15. For the following reasons, the Court
DENIES Defendant’s Motion.

27
28

1

1

II.

FACTUAL BACKGROUND

2

This case arises from Defendant’s actions related to Indymac Bank, F.S.B.’s

3

(“Indymac”) investment in risky residential loans. Specifically, between at least April

4

and October 2007, Defendant, Indymac’s chief executive office (“CEO”), is alleged to

5

have negligently permitted the production of a pool of more than $10 billion in risky,

6

residential loans intended for sale into a secondary market. (Compl. ¶ 3.) Due to the

7

volatility of the secondary market, however, Indymac was forced by the fourth quarter

8

of 2007 to transfer the loans into its own investment portfolio. (Id.) Plaintiff alleges that

9

Defendant’s actions, whereby he chose to aggressively gamble by investing in these risky

10

loans, were beyond what a reasonable banker would have done under similar

11

circumstances. (Compl. ¶¶ 3, 97-98.) As a result, the loans that had to be transferred

12

into Indymac’s investment portfolio generated substantial losses in excess of $600

13

million. (Compl. ¶ 3.) On July 11, 2008, Indymac ultimately closed and the FDIC was

14

appointed as its receiver. (Compl. ¶ 13.)

15

Based on the foregoing, Plaintiff brings this action pursuant to 12 U.S.C. §

16

1821(d)(2) and 12 U.S.C. § 1821(k) alleging that Defendant, as CEO, breached his duties

17

to Indymac and acted negligently in allowing Indymac to continue to generate and

18

purchase loans for sale into the secondary market.1 (Compl. ¶ 97.) As a result of the

19

Defendant’s conduct, Plaintiff alleges that it was damaged in a sum in excess of $600

20

million. (Compl. ¶ 98.)

21

III.

LEGAL STANDARD

22

“To survive a motion to dismiss for failure to state a claim under Rule 12(b)(6), a

23

complaint generally must satisfy only the minimal notice pleading requirements of Rule

24
25
26
27
28

1

The Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (“FIRREA”)
provides that directors and officers of insured depository institutions may be held liable for money
damages brought by the FDIC for “gross negligence, including any similar conduct or conduct that
demonstrates a greater disregard of a duty of care (than gross negligence) including intentional tortious
conduct, as such terms are defined and determined under applicable State law.” 12 U.S.C. § 1821(k).
“[S]tate law sets the standard of conduct as long as the state standard (such as simple negligence) is
stricter than that of the federal statute.” Atherton v. FDIC, 519 U.S. 213, 215-16 (1997). Because
California’s simple negligence standard is stricter than the gross negligence standard provided for in 12
U.S.C. § 1821(k), California law and its simple negligence standard is applicable for assessing liability
under Atherton. FDIC v. Castetter, 184 F.3d 1040, 1043 (9th Cir. 1999).
2

1

8(a)(2).” Porter v. Jones, 319 F.3d 483, 494 (9th Cir. 2003). Rule 8(a)(2) requires “a

2

short and plain statement of the claim showing that the pleader is entitled to relief.” Fed.

3

R. Civ. P. 8(a)(2). For a complaint to sufficiently state a claim, its “[f]actual allegations

4

must be enough to raise a right to relief above the speculative level.” Bell Atlantic Corp.

5

v. Twombley, 550 U.S. 554, 555 (2007). Mere “labels and conclusions” or a “formulaic

6

recitation of the elements of a cause of action will not do.” Id. Rather, to overcome a

7

12(b)(6) motion, “a complaint must contain sufficient factual matter, accepted as true, to

8

state a claim to relief that is plausible on its face.” Ashcroft v. Iqbal, 129 S. Ct. 1937,

9

1949 (2009) (internal quotation and citation omitted). “The plausibility standard is not

10

akin to a probability requirement, but it asks for more than a sheer possibility that a

11

defendant has acted unlawfully. Where a complaint pleads facts that are merely consistent

12

with a defendant’s liability, it stops short of the line between possibility and plausibility

13

of entitlement of relief.” Id. (internal quotation and citation omitted).
When considering a 12(b)(6) motion, a court is generally limited to considering

14
15

materials within the pleadings and must construe “[a]ll factual allegations set forth in the

16

complaint . . . as true and . . . in the light most favorable to [the plaintiff].” See Lee v.

17

City of L.A., 250 F.3d 668, 688 (9th Cir. 2001) (citing Epstein v. Washington Energy Co.,

18

83 F.3d 1136, 1140 (9th Cir. 1996)). A court is not, however, “required to accept as true

19

allegations that are merely conclusory, unwarranted deductions of fact, or unreasonable

20

inferences.” Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 2001).

21

Thus, the Ninth Circuit has summarized the governing standard, in light of Twombly and

22

Iqbal, as follows: “In sum, for a complaint to survive a motion to dismiss, the non-

23

conclusory factual content, and reasonable inferences from that content, must be

24

plausibly suggestive of a claim entitling the plaintiff to relief.” Moss v. U.S. Secret Serv.,

25

572 F.3d 962, 969 (9th Cir. 2009) (internal quotation marks omitted).

26

IV.

DISCUSSION

27

The parties dispute as to whether the business judgment rule (“BJR”) protects

28

corporate officers as well as directors from judicial second guessing business decisions

3

1

made on behalf of the corporation. Specifically, Defendant moves to dismiss Plaintiff’s

2

Complaint arguing that the allegations fail to plead facts sufficient to overcome BJR. In

3

making this argument, Defendant contends that California law applies BJR to corporate

4

decision makers including both directors and officers. In addition, Defendant avers that

5

even if BJR does not apply to officers, the Complaint focuses on Indymac’s allegedly

6

flawed core business strategy. Thus, Defendant argues that BJR applies in this case as

7

the allegations implicate Defendant’s performance as a director and not as his role as

8

Indymac’s CEO. In any event, Defendant contends that BJR applies and insulates him

9

from personal liability related to his actions during the alleged time period prior to

10

Indymac’s demise.

11

Plaintiff opposes Defendant’s Motion arguing that BJR does not apply to officers

12

in California. Likewise, Plaintiff contends that Defendant is being sued in his capacity

13

as Indymac’s CEO as opposed to his role as director, and consequently, Plaintiff argues

14

that BJR need not apply. As a result, Plaintiff contends that it was not required to plead

15

around this defense. Moreover, Plaintiff avers that the issue of whether BJR applies to

16

officers is not properly before this Court pursuant to a Rule 12(b)(6) motion.

17

As an initial matter, plaintiffs generally need not anticipate a defense. See Fed. R.

18

Civ. P. 8(b)-(c); see also Gomez v. Toledo, 446 U.S. 635, 640 (1980) (holding the burden

19

of pleading a defense rests with the defendant). Where the complaint’s allegations,

20

however, reveal the existence of an affirmative defense, as Defendant argues here,

21

plaintiffs must plead around the defense, by alleging specific facts that would avoid the

22

apparent defense as Defendant argues. Doe II v. Myspace, Inc., 175 Cal. App. 4th 561,

23

566 (Ct. App. 2009) (citation and quotation omitted). “Absent such allegations, the

24

complaint is subject to demurrer for failure to state a cause of action . . . .” Id. at 566

25

(citation omitted); Berg & Berg Enter., LLC v. Boyle, et al., 178 Cal. App. 4th 1020, 1046

26

(Ct. App. 2009) (“[T]he failure to sufficiently plead facts to rebut the business judgment

27

rule or establish its exceptions may be raised on demurrer, as whether sufficient facts

28

have been so pleaded is a question of law.”) (citations omitted). Thus,

4

1

if BJR applies to corporate officers under California law, the Complaint must include

2

facts pleading around the defense. The Court holds, however, that Plaintiff was not

3

required to plead around BJR because BJR does not apply to corporate decisions of

4

officers in California.

5

At first blush, Defendant’s argument that BJR applies to both corporate directors

6

as well as officers seems viable. Many California courts, when mentioning BJR, have

7

repeatedly lumped officers and directors together without distinction, albeit in dicta. In

8

addition, and not surprisingly, the distinction as to whether BJR applies to both corporate

9

officers and directors has been the subject of much academic debate as the parties in this

10

case suggest.

Despite the confusion and debate, the Court must disagree with

11

Defendant’s contention.

12

To begin, common law BJR “has two components - one which immunizes directors

13

from personal liability if they act in accordance with its requirements, and another which

14

insulates from court intervention those management decisions which are made by

15

directors in good faith in what the directors believe is the organization’s best interest.”

16

Berg & Berg Enter., LLC, 178 Cal. App. 4th at 1045 (citations and quotations omitted.)

17

California courts traditionally have applied common law BJR to shield from scrutiny

18

qualifying decisions made by a corporation’s board of directors. See, e.g., Lamden v. La

19

Jolla Shores Clubdominium Homeowners Ass’n, 21 Cal. 4th 249, 259 (1999) (emphasis

20

added). Detracting from its traditional application, Defendant proposes that common law

21

BJR apply to corporate officers as well as directors. Defendant’s proposition, however,

22

seems unprecedented as the Court’s research reveals no judicial decision in California

23

applying common law BJR to corporate officers.

24

Rather, one decision by the California Court of Appeal has held that judicial

25

deference afforded under BJR should not apply to interested directors who effectively

26

were acting as officers. Gaillard v. Natomas, Co., 208 Cal. App. 3d 1250, 1265 (Ct.

27

App. 1989) (“[Interested directors] were not ‘perform[ing] the duties of a director’ as

28

specified in section 309, but were acting as officer employees of the corporation. The

5

1

judicial deference afforded under the business judgment rule therefore should not apply.”)

2

(citation and quotations omitted). The Court of Appeal further articulated that “an

3

officer-director might be liable for particular conduct because of his capacity as an

4

officer, whereas the other directors would not. This result is in accord with the premise

5

of the business judgment rule that courts should defer to the business judgment of

6

disinterested directors who presumably are acting in the best interests of the corporation.”

7

Gaillard, 208 Cal. App. 3d at 1265. Still, Defendant contends that the broader “second

8

component” of common law BJR encompassing the general judicial policy of deference

9

to business decisions should apply to officers. The Court, nevertheless, finds that no

10

authority exists supporting such a proposition.2

11

In addition, California’s statutory BJR does not extend its protection to corporate

12

officers. California Corporations Code § 3093 (“§ 309”), which codifies California’s

13

common law BJR, expressly pertain to directors’ duties and liabilities and does not

14

mention “officer” anywhere in its text. Consequently, the California legislature, without

15

mistake, omitted officers in codifying BJR, and this Court cannot infer otherwise. See

16

Troppman v. Valverde, 40 Cal. 4th 1121, 1135 n.10 (2007) (Courts are “not to insert what

17

has been omitted, or to omit what has been inserted . . . .”) (citing Cal. Code Civ. Proc.

18

§ 1858; Cal. Teachers Ass’n v. Governing Bd. of Rialto Unified Sch. Dist., 14 Cal. 4th

19

627, 633 (1997)).

20
21
22
23
24
25
26
27
28

2

Defendant cites cases that do not support his contention that common law BJR applies to
corporate officers. See Berg & Berg Enter., 178 Cal. App. 4th at 1045 (applying BJR to a director); Lee
v. Interinsurance Exch., 50 Cal. App. 4th 694, 713 (Ct. App. 1996) (same); Biren v. Equality Emergency
Med. Group, 102 Cal. App. 2d 663, 676 (Ct. App. 2002) (same); Francis T. v. Village Green Owners
Ass’n, 42 Cal. 3d 490, 508-09 (1986) (holding that third party tort claims against corporate directors
and officers are governed by the common law “ordinary prudent person” standard); PMC, Inc. v.
Kadisha, 78 Cal. App. 4th 1368, 1386-87 (Ct. App. 2000) (applying tort and agency principles in
determining liability pursuant to third party intentional tort claims); FDIC v. Castetter, 184 F.3d at 1044
(applying BJR to a director).
3

Corporations Code § 309, subdivision (a) provides that “[a] director shall perform the duties
of a director . . . in good faith, in a manner such director believes to be in the best interests of the
corporation and its shareholders and with such care, including reasonable inquiry, as an ordinarily
prudent person in a like position would use under similar circumstances.” A director “who performs the
duties of a director in accordance with” this subdivision, as well as other subdivisions that permit
reliance on information provided by others under certain circumstances not relevant here, “shall have
no liability based upon any alleged failure to discharge the person’s obligations as a director.” Cal.
Corp. Code § 309(c).
6

1

Likewise, the legislative committee’s comments show that it was the drafters’

2

intent not to include officers when applying BJR’s standard of care to directors. See San

3

Diego Cnty. Emps. Ret. Ass’n v. Superior Court, 196 Cal. App. 4th 1228, 1237 (Ct. App.

4

2011) (“A court’s overriding purpose in construing a statute is to ascertain legislative

5

intent . . . a court looks first to the words of the statute and gives them their usual and

6

ordinary meaning.”) (citations and quotations omitted); see also Pacific Gas & Elec. Co.

7

v. Workers’ Comp. Appeals Bd., 114 Cal. App. 4th 1174, 1180 (Ct. App. 2004) (“Both

8

the legislative history of the statute and the wider historical circumstances of its

9

enactment may be considered in ascertaining the legislative intent.”) (citation omitted).

10

Specifically, with respect to the standard of care, the legislative comments state, in part:

11

“[I]t is the intent of the draftsmen, by combining the requirement of good faith within the

12

standard of care, to incorporate the familiar concept that, these criteria being satisfied, a

13

director should not be liable for an honest mistake of business judgment.” See Cal. Corp.

14

Code § 309 (Legislative Committee Comment) (quotation omitted). With respect to this

15

standard of care, officers were expressly excluded. See id. (“The standard of care does

16

not include officers.”). The draftsmen reason: “Although a non-director officer may have

17

a duty of care similar to that of a director [ ], his ability to rely on factual information,

18

reports or statements may, depending upon the circumstances of the particular case, be

19

more limited than in the case of a director in view of the greater obligation he may have

20

to be familiar with the affairs of the corporation.” Id. In other words, when the California

21

legislature had the opportunity to codify common law BJR, it purposely excluded its

22

application to corporate officers.

23

In light of the apparent lack of authority and the California legislature’s expressed

24

intent not to include corporate officers in codifying common law BJR, this Court holds

25

that BJR does not protect officers’ corporate decisions. Accordingly, to the extent

26

Defendant argues that Plaintiff’s Complaint should be dismissed for failure to plead

27

around BJR, the Court DENIES Defendant’s Motion.

28

Furthermore, the Court finds unavailing Defendant’s argument that Plaintiff’s

7

1

allegations pertain to Defendant’s capacity as Indymac’s director as opposed to his role

2

as CEO. It is axiomatic that Plaintiff is the master of the Complaint. See, e.g., Lincoln

3

Property Co. v. Roche, 546 U.S. 81, 90 (2005) (citation omitted) ( “In general, the

4

plaintiff is the master of the complaint and has the option of naming only those parties

5

the plaintiff chooses to sue, subject only to the rules of joinder [of] necessary parties.”).

6

Here, Plaintiff alleges sufficiently that Defendant’s conduct and actions were undertaken

7

in his capacity as an officer. Whether Plaintiff can ultimately prove these allegations is

8

not before this Court at this time. Accordingly, to the extent Defendant’s Motion is based

9

on this argument, the Court DENIES Defendant’s Motion.

10
11
12
13

V.

CONCLUSION
Based on the foregoing, the Court DENIES Defendant’s Motion to Dismiss in its

entirety.
IT IS SO ORDERED.

14
15

December 13, 2011

16
17
18

_________________________________
HON. OTIS D. WRIGHT, II
UNITED STATES DISTRICT JUDGE

19
20
21
22
23
24
25
26
27
28
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Cases that cite this headnote
[2]

“Process” by which a bank director or officer
makes decisions refers, in statute establishing
their duty to exercise the diligence, care, and
skill of ordinarily prudent men acting under
similar circumstances in like positions, to the
mode by which director or officer deliberates and
ascertains the facts relevant to the decision at
hand. OCGA § 7–1–490.
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Synopsis
Background: Federal Deposit Insurance Corporation
(FDIC), as receiver for failed bank, commenced civil
action against former bank directors and corporate officers,
seeking to recover losses that bank suffered as result of
defendants' alleged negligent conduct. Defendants asserted
various affirmative defenses. The United States District Court
for the Northern District of Georgia, Steve C. Jones, J., 2012
WL 8503168, granted, in part, defendants' motions to dismiss
and denied FDIC's motion for partial summary judgment to
strike defendants' affirmative defenses, but certified issues for
interlocutory appeal, 2012 WL 8503178. FDIC appealed. The
Eleventh Circuit Court of Appeals certified questions.

Banks and Banking
Nature and Extent

Cases that cite this headnote
[3]

Banks and Banking
Nature and Extent
Bank officers and directors could potentially be
held individually liable if they are shown to have
violated the statutory standard of care. OCGA §
7–1–490.
Cases that cite this headnote

[Holding:] The Supreme Court, Hunstein, J., held that bank
director or officer may violate statutory standard of care,
even where he acts in good faith, where, with respect to the
process by which he makes decisions, he fails to exercise
the diligence, care, and skill of ordinarily prudent men acting
under similar circumstances in like positions.

Certified questions answered.
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Loudermilk is dispositive of the questions presented here,
which we answer as follows.

Opinion
HUNSTEIN, Justice.
*1 In this civil action involving alleged negligence and
breach of fiduciary duty on the part of former officers and
directors of a now-defunct state-chartered Georgia bank, the
Eleventh Circuit Court of Appeals has certified the following
questions for resolution by this Court:
(1) Does a bank director or officer violate the standard of
care established by OCGA § 7–1–490 when he acts in good
faith but fails to act with “ordinary diligence,” as that term
is defined in OCGA § 51–1–2?
(2) In a case like this one, applying Georgia's business
judgment rule, can the bank officer or director defendants
be held individually liable if they, in fact as alleged,
are shown to have been ordinarily negligent or to have
breached a fiduciary duty, based on ordinary negligence
in performing professional duties? In a similar case
presenting questions certified by a federal district court,
this Court has recently considered the interplay between
the Georgia Banking Code's provisions prescribing the
responsibility of bank directors and officers, OCGA § 7–1–
490, and Georgia's common law business judgment rule.Fed.
Deposit Ins. Corp. v. Loudermilk, ––– Ga. ––––, 761 S.E.2d
332, 2014 WL 3396655 (July 11, 2014). Our opinion in

End of Document

[1]
[2] (1) A bank director or officer may violate the
standard of care established by OCGA § 7–1–490, even where
he acts in good faith, where, with respect to the process by
which he makes decisions, he fails to exercise the diligence,
care, and skill of “ordinarily prudent men [acting] under
similar circumstances in like positions.”OCGA § 7–1–490;
Loudermilk, 761 S.E.2d 332, 2014 WL 3396655, at *9. As
we noted in Loudermilk, “process” in this context refers to
the mode by which one deliberates and ascertains the facts
relevant to the decision at hand. Id. at *5, 9, 761 S.E.2d 332.
As we also recognized, the level of diligence required is only
that “as would be exercised by ‘ordinarily prudent’ officers
and directors of a similarly situated bank.”Id. at * 12, 761
S.E.2d 332.
[3] (2) In a case like this one, the bank officer or director
defendants may be held individually liable if they are shown
to have violated the standard of care established by OCGA §
7–1–490, as construed in Loudermilk, supra.
Certified questions answered.

THOMPSON, C.J., HINES, P.J., BENHAM, MELTON,
BLACKWELL, JJ., and Judge STEPHEN LOUIS DILLARD
concur. NAHMIAS, J., disqualified.
© 2014 Thomson Reuters. No claim to original U.S. Government Works.

© 2014 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM

Case No.
Title

Date

CV 10-4915 DSF (SHx)

9/27/11

Federal Deposit Insurance Corp. v. Scott Van Dellen, et al.

Present: The
Honorable

DALE S. FISCHER, United States District Judge

Debra Plato
Deputy Clerk

Not Present
Court Reporter

Attorneys Present for Plaintiffs:

Attorneys Present for Defendants:

Not Present

Not Present

(In Chambers) Order GRANTING in part and DENYING in part
Plaintiff’s Motion for Partial Judgment on the Pleadings (Docket
No. 65)
The Court deems this matter appropriate for decision without oral argument. See
Fed. R. Civ. P. 78; Local Rule 7-15.
Proceedings:

I. FACTUAL AND PROCEDURAL BACKGROUND
Plaintiff Federal Deposit Insurance Corporation (“FDIC”), as receiver for IndyMac
Bank, F.S.B. (“IndyMac”), brought suit pursuant to 12 U.S.C. § 1821(d)(2) against
Defendants Scott Van Dellen, Richard Koon, Kenneth Shellem, and William Rothman,
who are former officers of IndyMac. The FDIC claims that Defendants were negligent
and breached fiduciary duties in approving loans made by IndyMac’s Homebuilder
Division. Each Defendant filed an Answer raising affirmative defenses. (Docket Nos.
17, 18, 33, 34.)
The FDIC moves for partial judgment on the pleadings pursuant to Federal Rule of
Procedure 12(c) as to some of Defendants’ affirmative defenses. (Docket No. 65.)
II. LEGAL STANDARD
Rule 12(c) of the Federal Rules of Civil Procedure permits a party to move for
judgment on the pleadings “[a]fter the pleadings are closed – but early enough not to
delay trial.” Fed. R. Civ. P. 12(c). “Judgment on the pleadings is proper when, taking all
allegations in the pleading as true, the moving party is entitled to judgment as a matter of
CV-90 (12/02)
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MEMORANDUM
law.” Stanley v. Trs. of Cal. State Univ., 433 F.3d 1129, 1133 (9th Cir. 2006). Because a
motion for judgment on the pleadings is “functionally identical” to a motion to dismiss,
the standard for a Rule 12(c) judgment on the pleadings is essentially the same as for a
Rule 12(b)(6) motion. Dworkin v. Hustler Magazine Inc., 867 F.2d 1188, 1192 (9th Cir.
1989). “[A] plaintiff is not entitled to judgment on the pleadings when the answer raises
issues of fact that, if proved, would defeat recovery. Similarly, if the defendant raises an
affirmative defense in his answer it will usually bar judgment on the pleadings.” Gen.
Conference Corp. of Seventh-Day Adventists v. Seventh-Day Adventist Congregational
Church, 887 F.2d 228, 230 (9th Cir. 1989). A party may move for partial judgment as to
certain claims or affirmative defenses. See Bingue v. Prunchak, 512 F.3d 1169 (9th Cir.
2008).
III. DISCUSSION
The FDIC brought suit pursuant to the Financial Institutions Reform, Recovery,
and Enforcement Act of 1989 (“FIRREA”), 12 U.S.C. § 1821(d)(2)(A)(I). It seeks
judgment as to the following affirmative defenses: (1) business judgment rule,
(2) exercise of due care, (3) reliance on employees, (4) reasonable grounds, (5) reliance
on experts, (6) good faith/no culpable participation, (7) failure to mitigate, (8) unclean
hands, (9) ratification, (10) vague and uncertain claims, (11) discharge in bankruptcy, and
(12) reservation of rights under Federal Rule of Civil Procedure 14.
A.

Business Judgment Rule

The FDIC argues that the California business judgment rule does not apply to
Defendants’ conduct. The FDIC contends that the California rule applies only to
directors, not officers. Defendants contend that the Delaware business judgment rule
applies in this case because IndyMac was incorporated in Delaware. They also argue that
the scope of California’s rule is unsettled, and that even if California’s statutory rule does
not apply to officers, the common law component of California’s business judgment rule
may apply.
It is unclear whether the California business judgment rule applies to the conduct
of officers as well as directors. In Gaillard v. Natomas Co., 208 Cal. App. 3d 1250
(1989), the California Court of Appeal held that California Corporations Code § 309,
which codifies the business judgment rule, did not apply to the actions of inside directors
in securing golden parachute agreements because the inside directors were “acting as
officer employees” and not “performing the duties of a director” as required by § 309(a).
Id. at 1265 (alteration omitted). The court stated that § 309 “does not relate to officers of
the corporation, but only to directors” and that an “officer-director might be liable for
CV-90 (12/02)
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particular conduct because of his capacity [as] an officer, whereas the other directors
would not.” Id. (citation omitted). However, the Court of Appeal has also affirmed the
application of the business judgment rule when a director-officer approved a contract
without board approval. Biren v. Equal. Emergency Med. Grp., Inc., 102 Cal. App. 4th
125, 137 (2002); see also PMC, Inc. v. Kadisha, 78 Cal. App. 4th 1368, 1386-87 (2000)
(“Generally, an officer or director who commits a tort because he or she reasonably relied
on expert advice or other information cannot be held personally liable for the resulting
harm.”). In addition, California has recognized that “[t]he common law business
judgment rule has two components” and “[o]nly the first component is embodied in
Corporations Code section 309.” Lee v. Interinsurance Exch., 50 Cal. App. 4th 694, 714
(1996); see also Barnes v. State Farm Mut. Auto. Ins. Co., 16 Cal. App. 4th 365, 378-79
(1993). Because most California cases discussing § 309 involve directors and not
officers, and because the common law component of the business judgment rule may
apply to officers even if § 309 does not, the FDIC has not established that the California
business judgment rule is inapplicable as a matter of law.
In any event, it appears that the Delaware business judgment rule may apply to this
case. Under the “internal affairs” doctrine, “States normally look to the State of a
business’ incorporation for the law that provides the relevant corporate governance
general standard of care.” Atherton v. FDIC, 519 U.S. 213, 224 (1997). California
courts follow this practice.1 State Farm Mut. Auto. Ins. Co. v. Superior Ct., 114 Cal.
App. 4th 434, 443-44 (2003) (citing Atherton, 519 U.S. at 224; Nedlloyd Lines B.V. v.
Superior Ct., 3 Cal. 4th 459, 471 (1992)). Although Defendants failed to raise the
Delaware rule as an affirmative defense in their Answers, “absent prejudice to the
plaintiff an affirmative defense may be plead for the first time” in later motions. Ledo
Fin. Corp. v. Summers, 122 F.3d 825, 827 (9th Cir. 1997) (allowing the defendant to
raise an affirmative defense for the first time in a motion for summary judgment); see
also Rivera v. Anaya, 726 F.2d 564, 566 (9th Cir. 1984) (“Our circuit liberalized the
requirement that affirmative defenses be raised in a defendant’s initial pleading in Healy
Tibbitts Constr. Co. v. Ins. Co. of N. Am., 679 F.2d 803 (9th Cir. 1982).”). The FDIC
does not claim prejudice from Defendants’ failure to raise the Delaware rule in their
Answers (Reply at 3), nor does the Court discern any, given that discovery in this case is
in its early stages, and the trial is set to begin in September 2012.
The Delaware Supreme Court has impliedly held that officers’ conduct is subject to
the business judgment rule. See Gantler v. Stephens, 965 A.2d 695, 708-09 (Del. 2009)

1

FDIC v. Castetter, 184 F.3d 1040 (9th Cir. 1999) is not to the contrary. In Castetter,
which involved the liability of directors, the parties did not dispute the applicable state
law, and the court did not identify the bank’s state of incorporation.
CV-90 (12/02)
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(holding that the Court of Chancery erred in dismissing the plaintiffs’ complaint because
the plaintiffs sufficiently alleged that corporate officers breached their fiduciary duties
such that the business judgment rule would not apply). Because the FDIC fails to
demonstrate that either the California or the Delaware business judgment rule is
inapplicable as a matter of law, its motion as to this affirmative defense is DENIED.
B.

Due Care, Reliance on Employees/Experts, Reasonable Grounds and
Good Faith

To the extent that these affirmative defenses restate the business judgment rule, the
FDIC has failed to show that they are insufficient as a matter of law for the reasons stated
above. To the extent they simply rebut the FDIC’s prima facie negligence case, they are
not affirmative defenses.2 The motion as to these defenses is DENIED.
C.

Failure to Mitigate, Unclean Hands, and Ratification

The FDIC contends that the federal “no duty” rule precludes affirmative defenses
challenging the FDIC’s conduct as a receiver or regulator of IndyMac. The FDIC notes
that this rule is consistent with the principle of insulating policy-based government
conduct from judicial review, as reflected by the discretionary function exception to the
Federal Tort Claims Act (“FTCA”), 28 U.S.C. § 2680(a), and the principle espoused in
Boyle v. United Techs. Corp., 487 U.S. 500, 504 (1988), that federal common law applies
where there is a “significant conflict” between state law and federal policy in an area of
“uniquely federal interests.” Defendants assert that the “no duty” rule did not survive the
Supreme Court’s decision in O’Melveny & Meyers v. FDIC, 512 U.S. 79 (1994).
FIRREA authorizes the FDIC to take “any action authorized by this chapter, which
[it] determines is in the best interests of the depository institution, its depositors, or
[itself].” 12 U.S.C. § 1821(d)(2)(J)(ii). As the Tenth Circuit has explained, in exercising
its discretion under FIRREA, the FDIC “owes no duty to the failed financial institution or
to the wrongdoers who contributed to its failure, but rather to the public at large.” FDIC
v. Oldenburg, 38 F.3d 1119, 1121 (10th Cir. 1994). Three circuits, and the majority of
district courts, have held that this “no duty” rule bars the affirmative defenses of
contributory negligence and failure to mitigate when the FDIC brings a FIRREA suit

2

Defendants appear to acknowledge that defenses such as the exercise of due care are not
affirmative defenses. (See Defs.’ Opp. at 13 (stating that Defendants should be permitted to
argue at trial the exercise of due care “[w]hether properly styled as an affirmative defense, or
simply a defense to the elements of the negligence”)).
CV-90 (12/02)
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against directors and officers of a financial institution. See id. at 1122; FDIC v. Mijalis,
15 F.3d 1314, 1324 (5th Cir. 1994); FDIC v. Bierman, 2 F.3d 1424, 1439 (7th Cir. 1993);
see also FSLIC v. Roy, 1988 U.S. Dist. LEXIS 6840, at *5 (D. Md. June 28, 1988)
(“FSLIC owes no duty to those institutions or to those whose negligence has brought
them to the brink of disaster. . . . Thus nothing could be more paradoxical or contrary to
sound policy than to hold that it is the public which must bear the risk of errors of
judgment made by its officials in attempting to save a failing institution – a risk which
would never have been created but for defendants’ wrongdoing in the first instance.”).3
The Supreme Court’s opinion in O’Melveny has caused some district courts to
question the “no duty” rule. See, e.g., RTC v. Mass. Mut. Life Ins. Co., 93 F. Supp. 2d
300 (W.D.N.Y. 2000) (concluding that the rule did not survive O’Melveny); FDIC v.
Ornstein, 73 F. Supp. 2d 277 (E.D.N.Y. 1999) (same); FDIC v. Gladstone, 44 F. Supp. 2d
81 (D. Mass. 1999) (same); RTC v. Liebert, 871 F. Supp. 370 (C.D. Cal. 1994) (same).4
But see FDIC v. Healey, 991 F. Supp. 53 (D. Conn. 1998) (concluding that affirmative
defenses based on the FDIC’s receivership conduct are barred); FDIC v. Schreiner, 892
F. Supp. 848 (W.D. 1995) (same); RTC v. Edie, 1994 WL 744672 (D.N.J. Oct. 4, 1994)
(same). In O’Melveny, the FDIC sued a law firm alleging that the firm had breached its
fiduciary duty in real estate transactions performed for a federal savings and loan
(“S&L”). The firm asserted the state law affirmative defense that knowledge of negligent
3

The majority approach is consistent with principles underlying the discretionary function
exception to the FTCA. See, e.g., Bierman, 2 F.3d at 1441 (citing United States v. Gaubert,
499 U.S. 315 (1991)). The discretionary function exception bars tort suits against the United
States arising from discretionary government conduct that involves policy considerations. 28
U.S.C. § 2680(a). “[T]he purpose of the exception is to prevent judicial ‘second-guessing’ of
legislative and administrative decisions grounded in social, economic, and political policy
through the medium of an action in tort.” Gaubert, 499 U.S. at 323 (internal quotation marks
and citation omitted). In Gaubert, where a former chairman of the board sued federal
regulators alleging that they had negligently supervised a federal savings and loan association,
the Supreme Court held that the suit was barred by the discretionary function exception.
Relying on Gaubert, the Seventh Circuit concluded that the FDIC’s decisions in managing a
failed banking institution would clearly fall under the discretionary function exception, and
therefore that barring affirmative defenses based on those decisions was “consonant” with the
FTCA. Bierman, 2 F.3d at 1441.
4

Defendants appear to assume that a district court case from the Central District of California
is binding on the Court. (See Defs.’ Opp. at 15-18 (repeatedly referring the Court to what “this
District” has “held”).) District court decisions are not “holdings” of the district, and district
court decisions from the Central District are no more inherently persuasive than decisions from
other federal districts.
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conduct must be imputed to the S&L, and thus to the FDIC, limiting its ability to recover.
O’Melveny, 512 U.S. at 82. The Supreme Court rejected the FDIC’s argument that
federal common law barred this affirmative defense. Assuming FIRREA applied, it
placed the FDIC “in the shoes” of the S&L, subjecting it to the same claims and defenses,
“except where some provision in the extensive framework of FIRREA provides
otherwise.” Id. at 87. The Court explained that creating a federal common-law exception
not listed in the detailed statute “is not to ‘supplement’ this scheme, but to alter it.”5 Id.
The district courts rejecting the no duty rule insist that O’Melveny establishes that
state law applies to all aspects of FIRREA suits unless FIRREA expressly provides
otherwise. See, e.g., Ornstein, 73 F. Supp. 2d at 284-86. However, O’Melveny relied on
the FIRREA provision that “the [FDIC] shall . . . by operation of law, succeed to all
rights, titles, powers, and privileges of the insured depository institution.” O’Melveny,
512 U.S. at 86 (quoting 12 U.S.C. § 1821(d)(2)(A)(I)). The Court construed this
language to mean that when the FDIC asserts the claims of a failed institution, “any
defense good against the original party is good against the receiver.” Id. (citation
omitted).
The Court concludes that Defendants are barred from raising the failure to
mitigate, unclean hands, and ratification affirmative defenses to the extent they are based
on the FDIC’s post-receivership conduct in managing IndyMac, or its pre-receivership
conduct as a regulator, because the defenses could not have been asserted against
IndyMac.6 The FDIC, standing in IndyMac’s shoes, therefore is not subject to them. See
5

The Supreme Court went on to explain that, even absent the extensive FIRREA framework,
the case did not present circumstances in which the creation of a federal common-law rule was
appropriate. O’Melveny, 512 U.S. at 87. In Boyle, the Court explained that courts may create
federal common law preempting state law where there is a “significant conflict” between
federal policy and state law in an area of particular federal interest. Boyle, 487 U.S. at 504. In
O’Melveny, no significant conflict existed because the state law affirmative defense did not
involve the government’s “primary conduct,” but rather the government’s right to recover
based on the primary conduct of private actors. O’Melveny, 512 U.S. at 88. Moreover, the
degree to which a state insulates negligent attorneys from recovery is not an area of particular
federal interest. Id. at 89.
6

The FDIC cites FDIC v. O’Melveny & Myers, 61 F.3d 17 (9th Cir. 1995), claiming that
equitable defenses based on IndyMac’s conduct cannot be raised against the FDIC as receiver.
(Pl.’s Mot. at 16-17.) The Ninth Circuit’s holding was based on an exception existing in
California law. See O’Melveny, 61 F.3d at 19 (looking to state law to determine whether
equitable defenses could be asserted, and citing Camerer v. Cal. Sav. & Commercial Bank, 4
Cal. 2d 159, 170-71 (1935) for the proposition that they could not be). Because the parties
dispute whether California or Delaware law applies to this case, they are directed, in the
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Schreiner, 892 F. Supp. at 857 (concluding that when the FDIC brings suit as receiver for
a failed bank, it is subject “only to those affirmative defenses that would have been
available to the defendants against the bank if the bank had brought suit” and that this
excluded post-receivership conduct); Edie, 1994 WL 744672, at *4 (“Defendants can
only assert defenses that were complete against the institution before the RTC assumed
control.”). The FDIC’s motion as to these affirmative defenses is GRANTED.
D.

Vague and Uncertain

The FDIC’s claims are not vague and uncertain. The Complaint identifies more
than 60 individual loans approved by Defendants and it provides particularized
information regarding each loan. (See, e.g., Compl. ¶¶ 84-93.) Although the Complaint
recites the same legal basis for its claims regarding each loan, the factual allegations
provide “more than labels and conclusions[] and a formulaic recitation of the elements of
a cause of action.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). In any event,
this is not an affirmative defense. The FDIC’s motion is GRANTED.
E.

Discharge in Bankruptcy

Because Defendants have agreed to abandon this defense (Long Decl. Ex. P, at
346), the FDIC’s motion is GRANTED.
F.

Reservation of Rule 14 Rights

“The decision to allow a third-party defendant to be impleaded under rule 14 is
entrusted to the sound discretion of the trial court.” United States v. One 1977 Mercedes
Benz, 708 F.2d 444, 452 (9th Cir. 1983). In its Order re Jury Trial, the Court established
June 22, 2011 as the deadline for adding parties. (Docket No. 47.) The Court’s order
stated that “[a]ll motions to add parties . . . must be noticed to be heard on or before the
cut-off date.” (Id. at 2.) The Court denied Defendants’ motion to amend this deadline.
(Docket No. 62.) In any event, this is not an affirmative defense. The FDIC’s motion is
GRANTED.
IV. CONCLUSION

Court’s separate order, to provide supplemental briefing. The Court declines to rule at this
time on the availability of equitable defenses based on IndyMac’s conduct.
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For the reasons stated above, the FDIC’s motion for judgment on the pleadings is
GRANTED as to Defendants’ assertions based on the failure to mitigate, unclean hands,
ratification, vague and uncertain claims, discharge in bankruptcy, and reservation of
impleader rights. In all other respects, the motion is DENIED.
IT IS SO ORDERED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
GAINESVILLE DIVISION

FEDERAL DEPOSIT INSURANCE
CORPORATION, as receiver for
FIRST PIEDMONT BANK,

:
:
:
:
Plaintiff,
:
:
v.
:
:
WILLIAM H. WHITLEY, RODNEY
:
H. BROACH, DONNIE C. CANUP,
:
GAREY H. HUFF, JERRY M.
:
MAYNARD, and W. LEEON PRUETT, :
:
Defendants.
:

CIVIL ACTION
NO. 2:12-CV-00170-WCO

ORDER
The court has before it for consideration plaintiff’s “Motion for Protective
Order” [43], defendants’ “Motion to Compel FDIC-R to Respond Fully to Discovery”
[48], plaintiff’s “Motion for Entry of ESI Protocol” [66], and defendants’ “Motion to
Approve Proposed Protocol Regarding Electronically Stored Information” [71].
I.

Factual and Procedural Background

First Piedmont Bank of Winder, Georgia (“First Piedmont”) was closed by the
Georgia Department of Banking and Finance (“GDBF”) on July 17, 2009. Soon
thereafter, plaintiff was appointed as First Piedmont’s Receiver. Pursuant to 18
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U.S.C. §§ 1821(d)(2)(A) and 1823(d)(3)(A), plaintiff succeeded to all rights, titles,
and privileges of First Piedmont and its depositors, account holders, creditors, and
stockholders, including (but not limited to) the right to pursue claims against First
Piedmont’s former directors and officers.
Plaintiff filed its complaint on July 13, 2012. The complaint asserts two claims
against six former directors of First Piedmont.1 Count One alleges defendants are
liable for ordinary negligence under Georgia law, while Count Two alleges defendants
are liable for gross negligence under 12 U.S.C. § 1821(k). (Compl. ¶¶ 48–65, ECF
No. 1.) These claims stem from defendants’ approval of nine speculative and
high-risk acquisition, development, and construction transactions between October 18,
2005, and July 24, 2007 (the “ADC Loans”), which allegedly resulted in losses of at
least $8.084 million. (Compl. Ex. A, ECF No. 1-1.) Plaintiff claims defendants
failed to use safe and sound banking practices and, acting
on an uninformed basis, allowed irresponsible and
unsustainable rapid asset growth concentrated in high-risk
ADC transactions, without implementing and adhering to
adequate underwriting and credit administration policies
and practices to manage the risks, or without securing

1

These defendants include the following six individuals: William H. Whitley (“Whitley”),
Rodney H. Broach (“Broach”), Donnie C. Canup (“Canup”), Garey H. Huff (“Huff”), Jerry M.
Maynard (“Maynard”), and W. Leeon Pruett (“Pruett”). Each of these six individuals was a director
of First Piedmont and a member of its Executive Committee (“EC”) and Loan Committee (“LC”)
from January 9, 1998, until First Piedmont failed. Whitley was also First Piedmont's Chief
Executive Officer (“CEO”) and the President of First Piedmont from February 22, 2005, to July 1,
2007.
2
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sufficient capital for reasonably foreseeable losses from
such risks. . . . Defendants [also] routinely failed to inform
themselves adequately of the relevant risks in connection
with the approval of the [ADC Loans] . . . , failed to prevent
violations of the Bank’s policies, ignored glaring
deficiencies in transaction presentations, and instead,
without meaningful deliberation, approved transactions
they knew, or should have known, would likely [prevent]
the substantial losses that followed.
(Mem. Supp. Pl.’s Mot. Protective Order 4, ECF No. 43-1.)2
On August 21, 2012, defendants filed a Rule 12(b)(6) motion to dismiss Count
One of the complaint. (Defs.’ Mot. Dismiss, ECF No. 14.) The court granted
defendants’ motion on December 10, 2012, and dismissed plaintiff’s claim for
ordinary negligence. (See Order, ECF No. 25.) Plaintiff’s only remaining claim is
Count II (gross negligence).

2

Specifically, plaintiff alleges that the ADC Loans suffered from the following material
deficiencies:
(1) failure to obtain, analyze, and evaluate historical borrower and
guarantor financial information required to assess the
creditworthiness of the borrower and guarantor as well as their
respective ability to repay; (2) failure to evaluate collateral and other
source(s) of repayment; (3) failure to adhere to First Piedmont’s loan
to value (“LTV”) ratio limits; (4) failure to adhere to loan to one
borrower limits; (5) failure to adhere to Tier 1 capital limits; (6)
turning a blind eye to glaring deficiencies in transaction presentation
information; and (7) failure to evaluate properly the underlying real
estate, to consider issues raised in appraisals[,] or to obtain adequate
appraisals.
(Mem. Supp. Pl.’s Mot. Protective Order 5.)
3
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Defendants answered plaintiff’s complaint on December 24, 2012, and asserted
19 separate affirmative defenses. (See Defs.’ Answers, ECF Nos. 28–33.) Notably,
plaintiff did not file a motion to strike any of these affirmative defenses within the
time allotted by Rule 12(f)(2). See FED. R. CIV. P. 12(f)(2) (“The court may strike
from a pleading an insufficient defense or any redundant, immaterial, or scandalous
matter. The court may act: (1) on its own; or (2) on motion made by a party either
before responding to the pleading or, if a response is not allowed, within 21 days after
being served with the pleading.”).
Shortly thereafter, the parties had a variety of discovery disputes that ultimately
gave rise to the motions now pending before the court. First, on March 4, 2013,
plaintiff filed a motion for a protective order.

Plaintiff objects to certain of

defendants’ discovery requests on the basis that they stem from five allegedly
improper affirmative defenses: contributory negligence as regulator and receiver (the
“Sixth Defense”), pre-receivership actions of the FDIC in its corporate capacity
(“FDIC-C”) as proximate cause (the “Ninth Defense”), reliance on bank examiners
(the “Twelfth Defense”), estoppel (the “Fifteenth Defense”), and waiver (the
“Eighteenth Defense”).3 (See Mem. Supp. Pl.’s Mot. Protective Order 5.)

3

The Sixth Defense, Ninth Defense, Twelfth Defense, Fifteenth Defense, and Eighteenth
Defenses are sometimes collectively referred to herein as the “Disputed Defenses.”
4
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Then, on April 8, 2013, defendants filed a motion to compel. (See Defs.’ Mot.
Compel, ECF No. 48.) This motion asserts that plaintiff “refused to respond to basic
contention interrogatories regarding the allegations of its Complaint” and “refused to
provide meaningful responses to discovery requesting information about the damages
it seeks.” (Br. Supp. Defs.’ Mot. Compel 2–3, ECF No. 48-8.) Three days later,
defendants filed a motion for extension of time to complete discovery. (See Defs.’
Mot. Extend Disc., ECF No. 49.) The motion sought an additional four months for
fact discovery, to run from the date of the resolution of the parties’ discovery motions.
(Br. Supp. Defs.' Mot. Extend Disc. 8, ECF No. 49-2.)
On May 8, 2013, plaintiff filed a motion for the entry of a protocol regarding
electronically stored information (“ESI”). (Pl.’s ESI Mot., ECF No. 66.) Defendants
responded by filing their own proposed ESI protocol on May 14, 2013. (Defs.’ Resp.
Pl.’s ESI Mot., ECF No. 71.) The ESI dispute centers upon whether plaintiff or
defendants should bear the $0.06 per page charge incurred for producing responsive
documents from plaintiff’s ESI database. (Br. Supp. Defs.’ ESI Mot. 2–9, ECF No.
71-1.) Finally, on May 10, 2013, plaintiff filed a motion for a second protective order
and stay concerning the defendants’ Federal Rule of Civil Procedure 30(b)(6)
deposition of plaintiff. (Pl.’s Second Mot. Protective Order, ECF No. 67.)

5
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On May 15, 2013, the court held a hearing to discuss these pending motions.
At the hearing, the parties indicated that certain discovery issues addressed in
defendants’ motion to compel had been resolved and indicated that they would file a
status report with the court to clarify which issues remained outstanding. After
hearing argument from both parties, the court granted defendants’ motion to extend
discovery and plaintiff’s second motion for a protective order concerning plaintiff’s
Rule 30(b)(6) deposition. The court then stayed this action until it ruled on the
parties’ four remaining motions.
II.

Plaintiff’s Motion for Protective Order

Plaintiff argues it should not have to respond to any of defendants’ discovery
requests pertaining to (1) the FDIC-C’s pre-receivership conduct as a regulator or (2)
the discretionary actions made by plaintiff post-receivership when it liquidated First
Piedmont’s assets.4 (See Mem. Supp. Pl.’s Mot. Protective Order 19, 23.) According
4

These discovery requests include the following: GDBF Subpoena—Requests Nos. 2–10,
12–16 (Pl.’s Mot. Protective Order Ex. 1, ECF No. 43-2), Administrative Request for Documents
to FDIC-C—Requests Nos. 2–10, 12–19 (Pl.’s Mot. Protective Order Ex. 2, ECF No. 43-3),
Defendant Whitley’s First Requests for Production—Requests Nos. 2, 4–8, 12–17, 21–23, 25 (Pl.’s
Mot. Protective Order Ex. 3, ECF No. 43-4), Defendant Whitley’s First Interrogatories to
Plaintiff—Interrogatory No. 19 (Pl.’s Mot. Protective Order Ex. 4, ECF No. 43-5), Defendant
Broach’s First Interrogatories to Plaintiff—Interrogatories Nos. 6–7 (Pl.’s Mot. Protective Order Ex.
5, ECF No. 43-6), Defendant Pruett’s First Interrogatories to Plaintiff—Interrogatories Nos. 5–9
(Pl.’s Mot. Protective Order Ex. 6, ECF No. 43-7), Defendant Huff’s First Interrogatories to
Plaintiff—Interrogatories Nos. 2–5 (Pl.’s Mot. Protective Order Ex. 7, ECF No. 43-8), and
Defendant Canup’s First Interrogatories to Plaintiff—Interrogatory No. 2 (Pl.’s Mot. Protective
Order Ex. 8, ECF No. 43-9). These discovery requests are collectively referred to herein as the
“Disputed Discovery Requests.”
6
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to plaintiff, this information is relevant only to the extent it would support the
Disputed Defenses, which it contends lack a legal basis and therefore offer no
legitimate basis for discovery. (Id. at 6.) Accordingly, plaintiff contends that it is
entitled to a protective order that would protect it from “needlessly expending [its]
time and scarce resources.” (Pl.’s Reply Supp. Pl.’s Mot. Protective Order 1, ECF No.
47.)
A.

Applicable Standard

Under the Federal Rules of Civil Procedure, “parties may obtain discovery
regarding any nonprivileged matter that is relevant to any party’s claim or defense
. . . .” FED. R. CIV. P. 26(b)(1). The scope of discovery “is not limited to issues raised
by the pleadings, for discovery itself is designed to help define and clarify the issues.”
Hickman v. Taylor, 329 U.S. 495, 500–01 (1947). “Nor is discovery limited to the
merits of a case, for a variety of fact-oriented issues may arise during litigation that
are not related to the merits.” Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351
(1978).
“Because of the liberality of pretrial discovery permitted by Rule 26(b)(1),”
district courts must be able to issue protective orders. Seattle Times Co. v. Rhinehart,
467 U.S. 20, 34 (1984). This authority is conferred by Rule 26(c), which permits a
party to “move for a protective order if it shows good cause ‘to protect [that] party
7
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from annoyance, embarrassment, oppression, or undue burden or expense.’” FED. R.
CIV. P. 26(c)(1). The burden is on the movant to show the necessity of the protective
order, and the movant must meet this burden with a “particular and specific
demonstration of fact as distinguished from stereotyped and conclusory statements.”
United States v. Garrett, 571 F.2d 1323, 1326 n.3 (5th Cir. 1978).5
B.

Analysis

Although plaintiff seeks a protective order, it spends very little time discussing
the potential “annoyance, embarrassment, oppression, or undue burden or expense”
it might suffer. See FED. R. CIV. P. 26(c)(1). Rather, it appears that plaintiff is
attempting to accomplish by protective order what it can no longer accomplish by
motion to strike: eliminating the Disputed Defenses. (See, e.g., Reply Supp. Pl.’s Mot.
Protective Order 8, ECF No. 47 (“Here, [plaintiff] seeks to limit the scope of
Defendants’ discovery to issues properly in the case, and, as a matter of
well-established law, the pre-closure conduct of the regulators is simply not a proper
issue.”) (emphasis added).) Plaintiff’s arguments are supported almost entirely by
case law concerning motions to strike, not motions for protective orders, and the only
harm plaintiff identifies is that it might waste its time responding to discovery requests

5

Decisions of the United States Court of Appeals for the Fifth Circuit handed down prior to
the close of business on September 30, 1981, constitute binding precedent for the Eleventh Circuit.
Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc).
8
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that ultimately pertain to meritless defenses.

(See id. at 4 (“[Plaintiff] has

demonstrated good cause for protection from the unwarranted intrusion, oppression,
burden, and expense of Defendants’ far flung requests, based on asserted, but wholly
insufficient defenses.”) (emphasis added).)
Clearly, plaintiff should have moved to strike the Disputed Defenses if it
believes they are “wholly insufficient.” (Id.) Plaintiff did not, and the Disputed
Defenses remain pending in this case. Thus, the Disputed Discovery Requests, which
largely seek relevant and nonprivileged information to support those defenses, fall
within the scope of permissible discovery. See FED. R. CIV. P. 26(b)(1) (“parties may
obtain discovery regarding any nonprivileged matter that is relevant to any party’s
claim or defense . . . .”). Furthermore, the court is unpersuaded that the time and
resources plaintiff must devote to responding to the Disputed Discovery Requests is
an undue burden necessitating a protective order, especially since it could have easily
been avoided if plaintiff had timely moved to strike. As plaintiff has failed to show
the necessity of a protective order, its motion is DENIED.
III.

Defendants’ Motion to Compel

In addition to seeking a protective order, plaintiff objected to 19 of defendants’
interrogatory and production requests on other grounds. Defendants subsequently
filed a motion to compel plaintiff’s responses to these requests. Since that time, the
9
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parties have represented that they were able to independently resolve 11 of these
discovery requests.

(See Status Report, ECF No. 78.)

The following eight

interrogatories and requests for production remain in dispute: (1) Canup Interrogatory
#2; (2) Broach Interrogatory #10; (3) Maynard Interrogatory #2; (4) Pruett
Interrogatory #4; (5) Whitley Request #4; (6) Whitley Request #18; (7) Whitley
Request # 19; and (8) Whitley Request #25. (Id.) The court will addresses each
discovery request in turn.
A.

Applicable Standard

As noted above, a party may utilize interrogatories and requests for production
to obtain discovery regarding “any nonprivileged matter that is relevant to any party’s
claim or defense . . . .” FED. R. CIV. P. 26(b)(1). This rule “has been construed
broadly to encompass any matter that bears on, or that reasonably could lead to other
matter that could bear on, any issue that is or may be in the case.” Oppenheimer
Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978). If the serving party does not receive
a response to its interrogatories and request for production, then the serving party may
request an order compelling disclosure. FED. R. CIV. P. 37(a). The court may exercise
its discretion in determining whether or not to grant the motion to compel.
Commercial Union Ins. Co. v. Westrope, 730 F.2d 729, 731 (11th Cir. 1984) (per

10
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curiam) (noting that “[c]ase law states that a motion to compel discovery is committed
to the discretion of the trial court”).
B.

Canup Interrogatory #2 and Whitley Request #19

Canup Interrogatory #2 sought information concerning how plaintiff calculated
“the . . . losses referenced on Exhibit A of the Complaint” and asked plaintiff to
“identify all documents evidencing or supporting [its] calculation and all persons with
knowledge of [those] facts.” (Br. Supp. Defs.’ Mot. Compel 6.) Plaintiff objected
that Canup Interrogatory #2 sought “the disclosure of information . . . subject to the
attorney-client privilege or the attorney work product doctrine,” and was “overly
broad and burdensome.” (Pl.’s Resp. Defs.’ Mot. Compel Ex. 2, at 21, ECF No. 592.) Despite these objections, plaintiff still responded as follows:
The loss on each ADC Transaction is calculated as the
unpaid balance net of chargeoffs and all value received
from the sale of the credit, liquidation of collateral, and
other discretionary loss mitigation efforts. FDIC-R is
producing documents related to the calculations for the
Nine ADC Transactions.
(Id.) Relatedly, Whitley Request #19 sought documents “evidencing, memorializing
or pertaining to the damages sought in the Complaint.” (Br. Supp. Defs.’ Mot.
Compel 17.) Plaintiff made no objection to this request and agreed to produce these
documents, but none had been produced as of the time defendants’ motion was filed.

11
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(Id.) Plaintiff’s response to defendants’ motion to compel did not address Whitley
Request #19. (See generally Pl.’s Resp. Defs.’ Mot. Compel.)
When defendants filed their motion to compel, plaintiff supplemented its
response to Canup Interrogatory #2. (See Pl.’s Resp. Defs.’ Mot. Compel Ex. 2, at
21.) Plaintiff offered to provide a spreadsheet demonstrating how the stated losses
were calculated but stated that “actual damages calculations, updated to reflect the
current disposition of any collateral, will be the subject of expert disclosure.” (Id.)
Access to the spreadsheet was conditioned on a stipulation that the disclosure would
not be construed as a waiver of plaintiff’s other objections and would not be argued
as precedential or binding on plaintiff in future litigation. (Id. at 22.)
Defendants contend this amended response is still deficient because it fails to
disclose the balance owed on the ADC Loans when First Piedmont closed or the final
disposition of the ADC Loans, which are “pertinent to the damages calculation.” (Br.
Supp. Defs.’ Mot. Compel 7.) Even if such information is contained in the proffered
spreadsheet, defendants argue that “basic information about the calculation of
damages is not solely a province of expert testimony. It is part of fact discovery.”
(Defs.’ Reply Supp Defs.’ Mot. Compel 5, ECF No. 68.)
The Initial Disclosures mandated by Fed.R.Civ.P. 26(a)
require each party, at the outset of every case, to provide ‘a
computation of each category of damages claimed by the
disclosing party—who must also make available for
12
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inspection and copying as under Rule 24 the documents or
other evidentiary material . . . . on which each computation
is based . . . .’
(Id. (quoting FED. R. CIV. P. 26(a)).) Additionally, defendants argue that because they
have raised a mitigation of damages defense, discovery should not be limited to expert
witnesses but should also include “persons with knowledge of Plaintiff’s efforts to
mitigate damages.” (Id. at 6.)
The requested information is clearly relevant. It is central to an allegation made
in the complaint—the amount of damages incurred as a result of the ADC Loans.
Thus, plaintiff must provide the information requested by Canup Interrogatory #2 and
Whitley Request #19 unless it is otherwise privileged. See FED. R. CIV. P. 26(b)(1)
(noting a party may obtain discovery regarding “any nonprivileged matter that is
relevant to any party's claim or defense . . . .”). As plaintiff has not asserted that the
documents requested by Whitley Request #19 are privileged, these documents must
be disclosed. In fact, these documents should have already been disclosed as part of
plaintiff's initial disclosures. Id. at 26(a)(1)(A)(iii) (noting a party “must” provide “a
computation of each category of damages claimed by the disclosing party” along with
“the documents or other evidentiary material . . . on which each computation is
based”). As plaintiff has offered no explanation for its failure to adequately respond
to defendants’ discovery request or comply with Rule 26, defendants’ motion to
13
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compel plaintiff to respond to Whitley Request #19 is GRANTED. Plaintiff is hereby
DIRECTED to provide these documents to defendants.
However, plaintiff has asserted several objections to Canup Interrogatory #2.
This interrogatory asks plaintiff to disclose three things: how it calculated its damages
listed in the complaint, the names of persons with knowledge of those damages, and
the identity of documents supporting these calculations. (Pl.’s Resp. Defs.’ Mot.
Compel Ex. 2, at 20.) First, plaintiff objects that this interrogatory is overly broad or
burdensome. However, merely saying that a discovery request is overly broad or
burdensome, without specifically explaining why, is not a legitimate objection. See
FED. R. CIV. P. 26(b)(5)(A) (noting party withholding information otherwise
discoverable by claiming it is privileged must expressly make the claim and describe
the nature of the document or communication to a degree that permits the other parties
to assess the merits of the claim). Furthermore, the interrogatory does not appear
overly broad or burdensome since it is limited to the allegations of the complaint.
Accordingly, this objection lacks merit.6

6

While the court is not insensitive to the evidentiary burden plaintiff can sometimes face in
these receivership actions, plaintiff did indicate that it could disclose a spreadsheet with at least
some of the calculations relevant to its damages claim. (Pl.’s Resp. Defs.’ Mot. Compel Ex. 2, at
21–22.) Thus, there seems to be no reason why plaintiff cannot make a good faith effort to respond
to defendants’ discovery requests now and simply supplement that response after it discloses its
expert witnesses.
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Second, plaintiff claims that the information sought by Canup Interrogatory #2
is protected from disclosure by the attorney-client privilege. (Pl.’s Resp. Defs.’ Mot.
Compel Ex. 2, 21.) This privilege “protects communications between the client and
the attorney that are intended to be confidential.” Bryant v. State, 651 S.E.2d 718, 725
(Ga. 2007).

It does not protect the disclosure of the facts underlying those

communications. McKesson Info. Solutions LLC v. Epic Sys. Corp., 242 F.R.D. 689,
694 (N.D. Ga. 2007) (Camp, J.). “Inasmuch as the exercise of the privilege results in
the exclusion of evidence, a narrow construction of the privilege comports with the
view that the ascertainment of as many facts as possible leads to the truth, the
discovery of which is the object of all legal investigation.” Bryant, 651 S.E.2d at 725
(citation omitted).
The court is unpersuaded that the attorney-client privilege protects plaintiff’s
calculations, the names of persons with relevant information regarding those
calculations, or the identity of documents supporting those calculations. First, the
burden of establishing that a particular communication is subject to the attorney-client
privilege rests upon the party invoking the privilege. See Bogle v. McClure, 332 F.3d
1347, 1358 (11th Cir. 2003) (“The party invoking the attorney-client privilege has the
burden of proving that . . . the particular communications were confidential.”)
(applying Georgia law). Plaintiff completely fails to elaborate on its assertion of the
15
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privilege, making it all but impossible for the court to determine whether the privilege
should in fact apply. Second, there is no reason to believe that the damages
calculations or the documents supporting them were part of a confidential
communication between plaintiff and its counsel. Even if they were, plaintiff should
still be able to disclose the calculations and the records they were drawn from because
they constitute the facts underlying those confidential communications and not the
communications themselves. Cf. McKesson Info. Solutions LLC, 242 F.R.D. at 694.
In light of the above, the court concludes that plaintiff has failed to satisfy its burden
and establish that the attorney-client privilege applies.
Third, plaintiff claims that the information sought was protected by the work
product doctrine. (Pl.’s Resp. Defs.’ Mot. Compel Ex. 2, 21.) The work product
privilege prevents a party from discovering “documents and tangible things that are
prepared in anticipation of litigation or for trial by or for another party or its
representative (including the other party’s attorney, consultant, surety, indemnitor,
insurer, or agent).” FED. R. CIV. P. 26(b)(3)(A). A party seeking “fact” work product
may still discover these materials if it shows “that it has substantial need for the
materials to prepare its case and cannot, without undue hardship, obtain their
substantial equivalent by other means.” Id. at 26(b)(3)(A)(ii).

16
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Plaintiff’s claim that this information is protected by the work product doctrine
is without merit. First, as the party asserting the privilege, plaintiff bears the burden
of establishing that it applies. See Carnes v. Crete Carrier Corp., 244 F.R.D. 694, 697
(N.D. Ga. 2007) (Camp, J.).

This privilege “must be specifically raised and

demonstrated rather than asserted in a blanket fashion.” Id. at 698. Here, plaintiff
merely objects that this interrogatory “calls for the disclosure of information that is
subject to the . . . work product doctrine.” (Defs.’ Mot. Compel Ex. 2, at 5, ECF No.
48-2.) It offers no further argument to support this objection, and accordingly has
failed to satisfy its burden.
Second, even if the court evaluated the merits of plaintiff’s objection, it would
still be overruled because Canup Interrogatory #2 does not seek information protected
by the work product doctrine. It asks plaintiff merely to identify documents that
support plaintiff’s damages calculations, persons with knowledge of those damages,
and the method used to make these calculations. (Pl.’s Resp. Defs.’ Mot. Compel Ex.
2, at 20–21.) These are facts, not documents or things prepared in anticipation of
litigation. Facts are not privileged from discovery as work product. See Dunkin’
Donuts Inc. v. Mary's Donuts, Inc., 206 F.R.D. 518, 521 (S.D. Fla. 2002)
(“Defendants seek only the facts supporting plaintiffs’ claim . . ., which is not
privileged from discovery as work product”); FED. R. CIV. P. 33(c) (“An interrogatory
17
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otherwise proper is not necessarily objectionable merely because an answer to the
interrogatory involves an opinion or contention that relates to fact or the application
of law to fact”). See also United States v. Pepper’s Steel & Alloys, Inc., 132 F.R.D.
695, 698 (S.D. Fla. 1990) (“The revelation of facts relevant to the litigation does not
necessarily reveal the origin of those facts or how those facts were selected or
ordered.”).
Of the three items requested by Canup Interrogatory #2, the only one that could
be construed as work product is plaintiff’s calculation of its damages. However, even
if this calculation was considered fact work product, it would likely still be
discoverable. Defendants clearly have a “substantial need” for this information; it
directly impacts their ability to adequately evaluate their potential liability and any
possibility of settlement. This is precisely why such information is included in the list
of required initial disclosures. See FED. R. CIV. P. 26(b)(3)(A)(ii) (noting materials
may still be discovered if they are otherwise discoverable, the party has a substantial
need for them, and cannot obtain their substantial equivalent by other means without
undue hardship). Furthermore, defendants cannot obtain this calculation elsewhere.
The entire point of this interrogatory, and the initial disclosures envisioned by Rule
26, is to give a party the chance to evaluate how the opposing party is calculating the
damages it seeks and the merits of those calculations. This rule clearly requires a
18
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plaintiff to provide a computation of the damages it seeks in its initial disclosures,
along with the evidentiary material supporting that computation. See FED. R. CIV. P.
26(a)(1)(A)(iii) (noting a party “must” provide “a computation of each category of
damages claimed by the disclosing party” along with “the documents or other
evidentiary material . . . on which each computation is based”). See also Mee Indus.
v. Dow Chem. Co., 608 F.3d 1202, 1222 (11th Cir. 2010) (recognizing that where a
party fails to properly identify a category of damages or provide calculations
underlying it, it is within the court’s discretion to exclude evidence relating to those
damages). Defendants cannot discover how plaintiff calculated its alleged damages
without acquiring that information from plaintiff itself, and this, in turn, requires
plaintiff to disclose more than a proposed formula. It must provide both the formula
it used and an actual computation of its damages.
Accordingly, defendants’ motion to compel plaintiff to respond to Canup
Interrogatory #2 is GRANTED. Plaintiff is hereby DIRECTED to respond fully to
this interrogatory by providing an actual computation of its damages, identifying the
documents that support those calculations, and identifying all persons with knowledge
of how the losses identified in the complaint were calculated.
C.

Maynard Interrogatory #2

Maynard Interrogatory #2 asked plaintiff to describe
19
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how the Bank’s documents, including the Loan Files for the
ADC Transaction referenced on Exhibit A of the
Complaint, have been maintained and/or retained from the
date the FDIC became the Receiver for the Bank . . .
including describing the exact process by which the FDICR maintained chain of custody of each Loan File,
identifying all persons with knowledge of these facts, and
all documents that memorialize or describe any applicable
document retention and/or maintenance policies.
(Pl.’s Resp. Defs.’ Mot. Compel Ex. 2, at 22.) Defendants contend that plaintiff
provided a satisfactory response to this interrogatory in a letter sent on April 12, 2013.
(Defs.’ Reply Defs.’ Mot. Compel 7.) However, this response has not been verified
as required by Federal Rule of Civil Procedure 33(b)(3). See FED. R. CIV. P. 33(b)(3)
(requiring interrogatory answers to be “in writing under oath”). Defendants’ motion
to compel plaintiff to provide a verified copy of its response to Maynard Interrogatory
#2 is GRANTED. Plaintiff is hereby DIRECTED to provide a verified copy of its
response to Maynard Interrogatory #2.

D.

Pruett Interrogatory #4

Pruett Interrogatory #4 asked plaintiff to identify “each person whom [it knows
or believes has] knowledge or information regarding any of the factual or legal matters
at issue in this lawsuit.” (Defs.’ Reply Defs.’ Mot. Compel 7.) It also requested that
20
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plaintiff “describe all facts or information about which each person has knowledge”
for each person identified. (Id.) Plaintiff objected that the information requested was
“protected by the attorney-client privilege and work product doctrine, and overbroad.”
(Pl.’s Resp. Defs.’ Mot. Compel Ex. 2, at 25.) Nevertheless, plaintiff still identified
the defendants, other persons associated with the bank, and an outside auditor. (Br.
Supp. Defs.’ Mot. Compel 9.) In its supplemental response, plaintiff also identified
Thomas Ruane (“Ruane”), an Investigations Specialist with the FDIC Division of
Resolutions and Receiverships. (Pl.’s Resp. Defs.’ Mot. Compel Ex. 2, at 26.) While
defendants concede that these responses are satisfactory, the supplemental response
has not been verified as required by Federal Rule of Civil Procedure 33(b)(3). See
FED. R. CIV. P. 33(b)(3) (requiring interrogatory answers to be “in writing under
oath”). Defendants ask the court to compel plaintiff to provide a verified response and
to state therein that “no other persons know any material facts that are not also known
to Ruane.” (Defs.’ Reply Defs.’ Mot. Compel 8.)
Defendants’ motion to compel plaintiff to provide a verified response to Pruett
Interrogatory #4 is GRANTED. Plaintiff is hereby DIRECTED to provide a verified
copy of its response to Pruett Interrogatory #4 and affirm therein that “no other
persons know any material facts that are not also known to Ruane.”
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E.

Broach Interrogatory #10

The complaint alleges that some of the ADC Loans had insufficient LTV
ratios.7 (Defs.’ Reply Defs.’ Mot. Compel 10; Compl. ¶ 4.) Broach Interrogatory #10
asked plaintiff to identify “how [it] calculated the LTV ratio and explain why, with
reference to appropriate regulations, policies and guidelines, [it] calculated the ratio
in that manner.” (Pl.’s Resp. Defs.’ Mot. Compel 19.) Plaintiff refused to respond to
this interrogatory because it called “for the disclosure of information that is subject
to the attorney-client privilege or the attorney work product doctrine.” (Id.) Plaintiff
further argues that defendants do not need this information since they are experienced
bankers who already know how to calculate LTV ratios and First Piedmont’s policies
regarding those ratios. (Id. at 19–20.) Defendants respond that they are “entitled to
know why the Plaintiff contends the LTV ratios are wrong and the methodology
behind Plaintiff’s answer.” (Defs.’ Reply Defs.’ Mot. Compel 10.) Additionally,
defendants argue that it is “difficult to see how this calculation is a privileged attorney
client communication or contains attorney legal impressions, especially when
Defendants, as experienced bankers, should already know the answer.” (Id. at 11.)

7

A LTV ratio is “[t]he ratio, usu[ally] expressed as a percentage, between the amount of a
mortgage loan and the value of the property pledged as security for the mortgage.” BLACK’S LAW
DICTIONARY 949 (7th ed. 1999).
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Plaintiff first contends that defendants’ motion to compel an answer to this
interrogatory should be denied because Broach Interrogatory #10 was not raised in
defendants’ good faith letter. “Before moving to compel discovery, the federal and
local rules of civil procedure require the moving party to confer in good faith with the
other party to try and resolve the discovery issue without court action, and to certify
to the court that he has done so.” Burnett v. Truck Serv., Inc., No. 1:09-CV-108-GET,
2010 WL 8262491, at *4 (N.D. Ga. Oct. 19, 2010) (Tidwell, J.) (citing FED. R. CIV.
P. 37(a)(1), (a)(3)(B) and LR 37.1, NDGa). Accordingly, Rule 37(a)(1) requires
motions to compel to contain a “certification that the movant has in good faith
conferred or attempted to confer with the person or party failing to make a disclosure
or discovery in an effort to obtain it without court action.” FED. R. CIV. P. 37(a)(1).
Defendants’ motion contains the required certification, and both parties agree
that defendants sent plaintiff a letter addressing the majority of their discovery
requests on March 14, 2013 (the “March 14 Letter”). (Defs.’ Mot. Compel 4.)
However, plaintiff contends that the March 14 Letter did not assert any issues with
this specific interrogatory and thus fails to comply with the rules. In response,
defendants admit that they wrote the March 14 Letter and contend that they also
conducted several follow-up phone calls, in which plaintiff’s counsel indicated that
plaintiff would respond to the March 14 Letter by April 5, 2013. (Defs.’ Reply Defs.’
23

Case 2:12-cv-00170-WCO Document 81 Filed 06/25/13 Page 24 of 41

Mot. Compel 3.) When that date passed, defendants filed their motion to compel.
(Id.) Defendants do not attempt to rebut plaintiff’s claim that this interrogatory was
not addressed in the March 14 Letter.
The court agrees that the duty to confer applies to all discovery requests in
dispute. Thus, if defendants did not attempt to obtain a response to each of the
discovery requests without court action, it would technically constitute a violation of
Rule 37(a)(1). However, plaintiff admits that defendants sent the March 14 Letter in
a good faith attempt to confer before filing their motion to compel. The parties also
met at the court’s direction after the May 15th hearing and were in fact able to resolve
the majority of the discovery requests at issue in defendants’ original motion.
Although the March 14 Letter omitted a handful of these discovery requests, the court
believes defendants have worked in good faith to resolve these matters and have thus
ultimately complied with the spirit of Rule 37, if not its technical requirements.
Accordingly, the court will not deny defendants’ motion on that basis alone.
The court now turns to the merits of plaintiff’s attorney-client privilege
objection. Once again, plaintiff completely fails to explain why it believes the
attorney-client privilege applies, thereby making it difficult to evaluate the merits of
its objection. See Bogle, 332 F.3d at 1358 (noting the “burden of establishing that a
particular communication is subject to attorney-client privilege rests upon the party
24
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invoking the privilege”). The court is also unpersuaded that the calculation of a LTV
ratio constitutes a “confidential communication” between an attorney and his or her
client. Even if such calculations were the subject of a confidential communication at
some point, plaintiff must still disclose the means it used to make those calculations
and the evidentiary records from which they were drawn.

Such information

constitutes the facts underlying those communications and not the communications
themselves. Cf. McKesson Info. Solutions LLC, 242 F.R.D. at 694 (noting the
privilege does not protect the disclosure of facts underlying confidential
communications). Accordingly, plaintiff cannot avoid its obligation to respond to
Broach Interrogatory #10 by hiding behind the attorney-client privilege. It simply
does not apply.
Plaintiff’s objection premised on the work product doctrine also fails. First,
plaintiff improperly asserts this privilege in a conclusory fashion. See Carnes, 244
F.R.D. at 697 (noting this privilege “must be specifically raised and demonstrated
rather than asserted in a blanket fashion”). Such conclusory objections make it
extremely difficult to evaluate whether the work product doctrine applies. As plaintiff
offered no further argument to support its objection, it failed to satisfy its burden.
Additionally, the court believes that the method used to calculate the LTV ratios
at issue is more akin to a scientific fact or process than the typical email, letter, or
25
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report prepared in anticipation of litigation. While an attorney may employ scientific
or mathematical process to produce a fact that ultimately supports or negates a legal
claim, the mere fact the attorney him or herself used such a process does not render
that process privileged. The process may be disclosed, even if the document itself is
not discoverable. See, e.g., Upjohn Co. v. United States, 449 U.S. 383, 395 (1981)
(noting that attorney-client privilege “only protects disclosure of communications; it
does not protect disclosure of the underlying facts by those who communicated with
the attorney”); Dunkin’ Donuts Inc., 206 F.R.D. at 521 (“Defendants seek only the
facts supporting Plaintiffs’ claim . . ., which is not privileged from discovery as work
product”); FED. R. CIV. P. 33(c) (“An interrogatory otherwise proper is not necessarily
objectionable merely because an answer to the interrogatory involves an opinion or
contention that relates to fact or the application of law to fact”). Thus, defendants are
entitled to discover the process used to calculate these LTV ratios and the rationale
behind it.
As neither of plaintiff’s objections has merit, defendants’ motion to compel
plaintiff to respond to Broach Interrogatory #10 is GRANTED. Plaintiff is hereby
DIRECTED to disclose how it calculated the LTV ratios listed in the complaint and
explain why, with reference to appropriate regulations, policies and guidelines, the
ratio was calculated in that manner.
26

Case 2:12-cv-00170-WCO Document 81 Filed 06/25/13 Page 27 of 41

E.

Whitley Request #4

Whitley Document Request #4 sought documents pertaining to violations of
banking laws. (Defs.’ Reply Defs.’ Mot. Compel 12.) Defendants’ motion addresses
plaintiff’s failure to respond to this request in conjunction with Whitley Requests
#5–8, which sought Reports of Examination (Request #5), documents evidencing
communications between First Piedmont and regulators (Request #6), and documents
memorializing any warnings issued by regulators or meetings between regulators and
First Piedmont from 2001 to the date First Piedmont closed (Requests #7, #8). (See
Defs.’ Reply Defs.’ Mot. Compel 12; Br. Supp. Defs.’ Mot. Compel 15.)
The status report provided by the parties indicates that the dispute concerning
Whitley Request #4 is unresolved. (Status Report 5.) However, this seems to conflict
with defendants’ reply brief, which states that they “are satisfied as to documents
pertaining to the violation of banking laws, warnings, and Reports of [E]xamination
[that have already been produced] if Plaintiff will provide a verified response that all
warnings are contained in the Reports of Examination and Reports of Nichols Cauley.
If it will now [sic], additional documents pertaining to warnings must be produced.”
(Defs.’ Reply Defs.’ Mot. Compel 12 (emphasis in original).) Since defendants have
indicated that they were “satisfied as to documents pertaining to the violation of
banking laws” and Whitley Requests #5, #6, #7, and #8 have been adequately
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resolved, it is unclear what could still be in dispute. (See id. at 2, 3, 5.) Because
defendants failed to articulate a specific issue with plaintiff’s response and the court
finds none, defendants’ motion to compel a response to Whitley Request #4 is
DENIED.
F.

Whitley Request #188

Whitley Request #18 sought “all documents reflecting, memorializing or
relating to any document retention protocol pursuant to which [plaintiff] maintained,
organized or retained the records of [First Piedmont], including but not limited to its
loan files.” (Defs.’ Mot. Compel Ex. 7, at 17, ECF No. 48-7.) Plaintiff has agreed to
produce these documents during the ESI discovery process and accordingly argues
that “there is no basis to compel a response at this time.” (Pl.’s Resp. Defs.’ Mot.
Compel 23.) Defendants nonetheless contend that these documents “are readily
identifiable and should not be the subject of ESI discovery.” (Defs.’ Reply Defs.’
Mot. Compel 14.)
The court agrees that documents relating to plaintiff’s protocols for document
retention and storage should be readily ascertainable. Plaintiff has offered no reason

8

This request was also omitted from the March 14 Letter. As discussed above, however, it
appears defendants have attempted to resolve these discovery disputes in good faith both before and
after they filed their motion to compel. In light of this, the court believes defendants have
substantially complied with Rule 37's requirements and will not deny defendants’ motion to compel
a response to this discovery request on that basis.
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why defendants must wait to obtain access to these protocols, and the court can think
of none, especially this late in the discovery process. Accordingly, defendants’
motion to compel plaintiff to respond to Whitley Request #18 is GRANTED.
Plaintiff is hereby DIRECTED to provide these documents to defendants.
G.

Whitley Request #25

Whitley Request #25 seeks the personnel files of the loan officers who
originated the ADC Loans at issue. (Br. Supp. Defs.’ Mot. Compel 17; Defs.’ Mot.
Compel Ex. 7, at 21.) Plaintiff objects that this request is irrelevant because plaintiff’s
claims are being brought against the defendants, not the loan officers who originated
the ADC Loans. (Pl.’s Resp. Defs.’ Mot. Compel 24.) Plaintiff also argues that these
files contain “materials that are highly confidential, protected by statute (such as
HIPPA), and are well outside the scope of any legitimate inquiry.” (Id.) Defendants
contend that these files are relevant to the extent any of the loan officers may have
breached a standard of care and that any privacy concerns may be addressed by a
protective order. (Defs.’ Reply Defs.’ Mot. Compel 14.)
The court cannot conceive of any matter in these files that would be relevant to
this action, and defendants have provided almost no explanation of what they hope to
discover with this discovery request. Furthermore, if these personnel files do contain
relevant information, the CEO should have been aware of it at the time the ADC
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Loans were approved. If so, defendants could specifically request it rather than
vaguely suggesting these confidential files might be relevant because an unspecified
loan officer might have breached a standard of care. Accordingly, defendants’ motion
to compel plaintiff to respond to Whitley Request #25 is DENIED.
H.

Attorney’s Fees

Defendants also seek attorney’s fees in connection with their motion in the
amount of $4,000.00. If a motion to compel is granted, a court
must, after giving an opportunity to be heard, require the
party or deponent whose conduct necessitated the motion,
the party or attorney advising that conduct, or both to pay
the movant’s reasonable expenses incurred in making the
motion, including attorney’s fees. But the court must not
order this payment if: (i) the movant filed the motion before
attempting in good faith to obtain the disclosure or
discovery without court action; (ii) the opposing party’s
nondisclosure, response, or objection was substantially
justified; or (iii) other circumstances make an award unjust.
FED. R. CIV. P. 37(a)(5)(A). When a motion to compel has been granted in part and
denied in part, “the court may issue any protective order authorized under Rule 26(c)
and may, after giving an opportunity to be heard, apportion the reasonable expenses
for the motion.” FED. R. CIV. P. 37(a)(5)(C) (emphasis added).
Here, defendants’ motion has been granted in part and denied in part. Thus, the
court may exercise some discretion in determining the amount of expenses to be
awarded. See FED. R. CIV. P. 37(a)(5)(C). Further, as defendants were victorious on
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six of the eight disputed discovery requests, it follows that plaintiff should bear the
majority, if not all, of the expenses incurred by defendants in preparing their motion.
See 8B CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 2281 (3d
ed. 2010) [hereinafter FEDERAL PRACTICE AND PROCEDURE] (“[E]ven an innocent
failure [to answer discovery] is subject to sanctions, though the reason for the failure
is relevant in determining what sanction, if any, to impose.”).
However, certain circumstances underlying defendants’ motion justify limiting
the amount defendants may recover. Defendants apparently failed to give plaintiff an
opportunity to respond to at least two of the disputed discovery requests before filing
their motion. While plaintiff has stood by its original objections despite an additional
opportunity to confer, defendants’ initial failure to include these two discovery
requests in the March 14 Letter provides cause to limit the expenses they are
ultimately awarded. Cf. FED. R. CIV. P. 37(a)(5)(A) (noting court must not order
payment of reasonable expenses incurred in making the motion if the movant filed the
motion without attempting to obtain the disclosure without court action).
Additionally, plaintiff’s objections stemming from the privacy interests of non-party
employees were legitimate and well-founded. See FED. R. CIV. P. 37(a)(5)(iii). In
light of this, the court believes it is appropriate to limit the amount of expenses
defendants may ultimately recover.
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Finally, the expenses that a party may be ordered to pay regarding a victorious
motion to compel “are limited to ‘the reasonable expenses incurred in making the
motion, including attorney’s fees.’” FEDERAL PRACTICE AND PROCEDURE § 2288
(emphasis added) (quoting FED. R. CIV. P. 37(a)(5)). Here, defendants have requested
a flat fee of $4,000.00. (Defs.’ Mot. Compel 2.) Normally, the court would require
defendants to provide evidence confirming whether this accurately reflects the
“reasonable expenses” they incurred. However, in light of the modest amount
requested, requiring such evidence would accomplish nothing and just compound the
time and effort already expended on these motions. Instead, the court will simply
award expenses to defendants in the amount of $2,500.00.

IV.

Parties’ Motions for Entry of an ESI Protocol

“When the FDIC is appointed as receiver for a failed banking institution, the
FDIC-R surveys and documents the bank’s existing computer systems and copies
and/or transfers all electronic data to the FDIC Data Management System (DMS)
central repository for preservation and further use.” (Pl.’s ESI Mot 2.) With hard
copy documents, the FDIC-R’s investigators “identify for scanning and upload to
DMS certain documents relevant to professional liability and other legal claims,” such
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as “Board of Directors minutes and meeting packages, loan files, bank policy
statements, and other corporate records.” (Id.) The FDIC-R then makes this ESI
available for discovery purposes in litigation. (Id. at 3.) Defendants are provided an
opportunity to suggest search terms and run searches of this ESI to discover relevant
information. (Id. at 5.)
In the case at hand, plaintiff contends that it “has already incurred more than
$446,000 in direct costs associated with obtaining, maintaining, and safeguarding
[First Piedmont’s] documents and information management systems since [it] failed
in 2009.” (Pl.’s ESI Mot. 4.)9 Currently, plaintiff’s DMS contains approximately .48
terabytes of ESI from First Piedmont which, if printed, would “fill over 15,000
bankers boxes or the beds of more than 500 pickup trucks.” (Id. at 3.) Plaintiff has
also processed and uploaded over 39,373 paper documents to DMS. (Rivard
Dec. ¶ 13.)
Despite the vast amount of ESI the parties will need to review in this case, they
have not been able to agree on a set protocol for searching, producing, and paying for
it. They have asked the court to adopt a protocol for them, and each party has

9

Interestingly, plaintiff points out the direct costs associated with collecting and maintaining
First Piedmont’s ESI even though it simultaneously claims it pays the company managing its ESI
database “on a global basis for all services across all litigations,” thereby making it “impracticable
for the FDIC to calculate precisely what costs it has incurred for . . . a given specific task for a
specific litigation.” (Rivard Dec. ¶ 6, ECF No. 66-2.)
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submitted its own protocol for the court’s review. After comparing these two
protocols and the parties’ respective motions, the court finds two main issues of
contention: (1) whether defendants should have to pay a $0.06/page charge for those
documents they want produced from plaintiff’s electronic database, and (2) whether
plaintiff should be required to conduct a “Phase I” production of documents not
amenable to search by search terms, which would include documents created by
plaintiff in its capacity as Receiver. (Defs.’ Resp. Pl.’s ESI Mot. 6.) The court
addresses each issue in turn.
A.

The $0.06/Page Charge

Generally, if a defendant’s key word search locates responsive ESI, plaintiff
will convert the ESI into a Tagged Image File Format (“TIFF”) or Portable Document
Format (“PDF”) and provide an electronic copy of the requested ESI to defendants.
(See Defs.’ Supp. Resp. Pl.’s ESI Mot. 2, ECF No. 77.) Plaintiff’s proposed protocol
would require defendants to pay an up-front $0.06/page charge for those documents
they want produced from DMS. This $0.06/page rate “is calculated and intended to
fairly compensate the FDIC for making and delivering electronic copies of ESI
requested by the Defendants in the format they have chosen (TIFF images), and to
recoup a portion of the costs it incurs in doing so.” (Rivard Dec. ¶ 18.) This charge
does not include the cost of printing or copying the ESI. (Defs.’ Supp. Resp. Pl.’s ESI
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Mot. 2.) According to plaintiff, the TIFF conversion process is akin to making a
photocopy. In response, defendants argue this charge is contrary to the Federal Rules
of Civil Procedure, which require the producing party to locate responsive documents
and produce them at its own expense. (Defs.’ Resp. Pl.’s Mot. ESI Protocol 7–8.)
“For all discovery, including electronic discovery, the presumption is that
parties must satisfy their own costs in replying to discovery requests.” Dahl v. Bain
Capital Partners, LLC, 655 F.Supp.2d 146, 148 (D.Mass. 2009) (citing Oppenheimer
Fund, Inc., 437 U.S. at 358 and Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 283
(S.D.N.Y. 2003)). See also Indep. Mktg. Grp., Inc. v. Keen, No. 3:11-CV-447-J25MCR, 2012 WL 207032, at *2 (M.D. Fla. Jan. 24, 2012) (“The Federal Rules
maintain a presumption that parties are required to satisfy their own costs in
responding to discovery requests.”). A court may enter a protective order shifting this
expense to the requesting party if it seeks ESI that is “not reasonably accessible
because of undue burden or cost.” FED. R. CIV. P. 26(b)(2)(B). The mere fact that the
production will be expensive due to the “sheer volume of data” at issue is not
sufficient to render ESI “not reasonably accessible” under Rule 26(b)(2)(B). ChenOster v. Goldman, Sachs & Co., 285 F.R.D. 294, 301 (S.D.N.Y. 2012).
Plaintiff’s arguments underlying the $0.06/page charge suffer from several
defects. First, plaintiff fails to explain why the $0.06/page charge for converting the
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ESI into TIFF or PDF format should be construed as a copying fee10 instead of a
standard cost of production. See Oppenheimer Fund, Inc., 437 U.S. at 358 (“the
presumption is that the responding party must bear the expense of complying with
discovery requests”). As the Third Circuit stated,
Hard drives may need to be imaged, the imaged drives may
need to be searched to identify relevant files, relevant files
may need to be screened for privileged or otherwise
protected information, file formats may need to be
converted, and ultimately files may need to be transferred
to different media for production. [But that] does not mean
that the services leading up to the actual production
constitute ‘making copies.’
Race Tires Am., Inc. v. Hoosier Racing Tire Corp., 674 F.3d 158, 169 (3d Cir. 2012).
Nevertheless, at least three circuit courts to date have held that the conversion of files
to TIFF format (or another readable format) are taxable under 28 U.S.C. § 1920(4).
See, e.g., Hecker v. Deere & Co., 556 F.3d 575, 591 (7th Cir. 2009) (upholding district
court ruling that costs of “converting computer data into a readable format in response
to plaintiff’s discovery requests . . . are recoverable under 28 U.S.C. § 1920.”); Race
Tires Am., Inc., 674 F.3d at 167 (agreeing that the “scanning and conversion of native
files to the agreed-upon format for production of ESI” constitutes “making copies of
10

The Supreme Court has also interpreted 28 U.S.C. § 1920 narrowly, stating that taxable
costs are “modest in scope,” are “limited to relatively minor, incidental expenses,” and “almost
always amount to less than the successful litigant’s total expenses.” Taniguchi v. Kan P. Saipan,
Ltd., 132 S.Ct. 1997, 1999–2000, 2006 (2012). Thus, courts should tread with caution when
deciding to construe an act as “making copies” under 28 U.S.C. § 1920(4).
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materials” under 28 U.S.C. § 1920); Country Vintner of North Carolina, LLC v. E. &
J. Gallo Winery, Inc., No. 12-2074, 2013 WL 1789728, at *9 (4th Cir. Apr. 29, 2013)
(adopting Third Circuit reasoning and affirming that § 1920(4) “limits taxable costs
to those identified by the district court: converting electronic files to non-editable
formats, and burning the files onto discs”). The Eleventh Circuit has yet to explicitly
address this issue.
However, even if the court followed these decisions and construed the
conversion fee as a cost of “making copies,” defendants have not articulated a reason
why those costs should be shifted during discovery instead of being awarded to the
prevailing party after final judgment. The circuit cases cited above all discuss shifting
this cost after the final disposition of the case (pursuant to 28 U.S.C. § 1920(4)).
During the discovery period, it seems that the normal presumption applies: the
responding party bears the expense of complying with discovery requests. See
Oppenheimer Fund, Inc., 437 U.S. at 358. The only way to avoid this presumption
is by “invok[ing] the district court’s discretion under Rule 26(c) to grant orders
protecting [the responding party] from ‘undue burden or expense’ in [complying with
discovery requests], including orders conditioning discovery on the requesting party’s
payment of the costs of discovery.” Id. Such orders are generally appropriate when
the ESI sought is “not reasonably accessible because of undue burden or cost.” FED.
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R. CIV. P. 26(b)(2)(B). Here, plaintiff has neither sought a cost-shifting protective
order nor argued that the ESI contained in the DMS is inaccessible. In fact, plaintiff
admits that “although not required to do so to satisfy its receivership obligations, [it]
processed and uploaded most of [First Piedmont’s documents and ESI] into DMS in
order to streamline and hasten the discovery process in anticipated litigation . . . .”
(Rivard Dec. ¶ 13.)
If plaintiff ultimately prevails in this case, it may argue that the $0.06/page
charge should be considered a taxable cost of “making copies” under 28 U.S.C. §
1920. Until that time, the court concludes that this fee is simply another cost of
production that plaintiff, as the responding party, must bear. Oppenheimer Fund, Inc.,
437 U.S. at 358.11
B.

Phase I Production and Documents Created by the FDIC-R

Defendants next argue that plaintiff should be required to provide a “Phase I”
production of any documents that would not be amenable to search terms. (Defs.’
Resp. Pl.’s Mot. ESI Protocol 10.) Specifically, defendants seek loan participation
files, Board of Directors’ meeting minutes, bank policies, personnel files, documents
created by plaintiff after First Piedmont failed, and all warnings or other documents

11

This conclusion is consistent with other courts in this district. See, e.g., FDIC v. Klein, No.
1:12-CV-0896-RLV (N.D. Ga. Dec. 13, 2012), ECF No. 120 (Vining, J.); FDIC v. Hayden, No.
3:12-CV-00165-TCB (N.D. Ga. Mar. 25, 2013), ECF No. 27 (Batten, J.).
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referenced in the complaint. (Id. at 10–11.) They note that plaintiff’s proposed
protocol does not provide for a “Phase I” production and also limits discovery of ESI
to the DMS, which allegedly does not contain ESI related to plaintiff’s actions as
receiver.12
Defendants argue that certain categories of documents simply cannot be found
using search terms. Plaintiff does not appear to dispute this fact.13 It has also been
recognized by three other courts from this district, which have each imposed an ESI
protocol that requires the FDIC to conduct “Phase I” production of certain documents.
(Defs.’ Resp. Pl.’s Mot. ESI Protocol Ex. 2, at 4–5, ECF No. 71-3; Defs.’ Resp. Pl.’s

12

Plaintiff did not file a response to defendants’ cross-motion. However, plaintiff did argue
at the hearing that this court should follow the holding it entered in FDIC v. St. Paul Mercury
Insurance Company. See Order, FDIC v. St. Paul Mercury Ins. Co., No. 2:11-CV-00167-WCO
(N.D. Ga. May 24, 2012), ECF No. 65. Upon review, the court finds this case distinguishable. In
St. Paul Mercury Insurance Company, the defendant sought to compel the FDIC to provide an
electronic hard copy of certain documents so that the defendant could then create its own searchable
database. Thus, the issue was whether the FDIC’s database provided a “reasonably usable” form
under Rule 34. Cf. FED. R. CIV. P. 34(b)(2)(E)(iii). The court concluded that while the FDIC’s
database may not have provided the most efficient means of discovery, it was a “reasonably usable”
form and thus plaintiff had no duty to turn over the requested files in an additional form. Here, the
issue is not one of convenience but effectiveness. Defendants contend that most of these documents
cannot be located on the DMS using search terms alone.
13

Plaintiff’s proposed ESI protocol states that “[i]f . . . a producing party is aware of a
relevant document that is not triggered by the application of the search terms, the producing party
shall produce that document from the First Piedmont ESI.” (Pl.’s ESI Mot. Ex. 1, at ¶ 4.) Thus,
plaintiff appears to recognize that search terms will not produce all of the responsive documents
defendants seek. The only distinction between the two proposed protocols seems to be whether the
FDIC is affirmatively required to produce all documents of a certain type regardless of whether they
respond to search terms or whether its production obligation is limited to producing additional
documents it is“aware of.”
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Mot. ESI Protocol Ex. 5, at 5, ECF No. 71-6; Defs.’ Resp. Pl.’s Mot. ESI Protocol Ex.
7, at 6–7, ECF No. 71-8.) In light of the above, the court concludes that plaintiff must
provide a “Phase I” production of First Piedmont documents that would not be
amenable to search terms, including, but not limited to, ADC Loan files, appraisal
reports, First Piedmont policies and organizational charts, Board of Director’s
Meeting Minutes, Loan Committee Meeting Minutes, personnel records, and regulator
examination reports.14
V.

Conclusion

Plaintiff’s “Motion for Protective Order” [43] is hereby DENIED. Defendants’
“Motion to Compel FDIC-R to Respond Fully to Discovery” [48] is hereby
GRANTED IN PART AND DENIED IN PART.

Defendants’ motion is

GRANTED as to Canup Interrogatory #2, Whitley Request #19, Maynard
Interrogatory #2, Pruett Interrogatory #4, Broach Interrogatory #10, and Whitley
Request #18. Plaintiff is hereby ORDERED to respond fully and completely to the
interrogatories and requests for production identified above in accordance with this
order no later than Monday, July 29, 2013. Defendants’ motion is DENIED as to
14

Plaintiff has “already produced 7,401 documents consisting of 24,923 pages” to
defendants. (Pl.’s ESI Mot. ) Thus, plaintiff has already conducted a Phase I disclosure to a certain
degree. However, defendants contend that this disclosure was insufficient in certain respects.
(Defs.’ Resp. Pl.’s ESI Mot. 13.) Plaintiff has not responded to these alleged deficiencies, and it is
unclear whether any of the documents defendants identify could in fact be discoverable by using
search terms alone. (See Defs.’ Resp. Pl.’s ESI Mot. Ex. 9, ECF No. 71-10.)
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Whitley Request #4 and Whitley Request #25. Defendants’ request for fees in
connection with their motion to compel is GRANTED IN PART AND DENIED IN
PART, and defendants are hereby awarded attorney’s fees and expenses in the amount
of $2,500.00.
Plaintiff’s “Motion for Entry of ESI Protocol” [66] is hereby DENIED.
Defendants’ “Motion to Approve Their Proposed Protocol Regarding Electronically
Stored Information” [71] is hereby GRANTED. The ESI Protocol attached as Exhibit
1 to defendants’ motion is hereby ADOPTED as the ESI Protocol of the court.
IT IS SO ORDERED, this 25th day of June, 2013.

s/William C. O’Kelley
WILLIAM C. O’KELLEY
Senior United States District Judge
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Banking and financial or credit transactions
Financial Institutions Reform, Recovery, and
Enforcement Act (FIRREA) does not prevent
the Federal Deposit Insurance Corporation
(FDIC) from pursuing state law claims against
corporate officers and directors if the state law
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Reform, Recovery, and Enforcement Act of
1989, 12 U.S.C.A. § 1821(k).
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[1] Financial Institutions Reform, Recovery, and
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and authorized representatives of a corporation.
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to strike,

[5] District Court would not decide whether to strike
affirmative defense.
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Actions Between Corporation and Its
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A cause of action for ordinary negligence against
corporate officers and directors by a corporation
itself is not foreclosed by North Carolina law.
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material and reasonably available information
and honestly believed they were acting in the best
interest of the corporation.

Banks and Banking
Pleading
Allegations that bank directors and officers were
repeatedly warned about regulatory violations
and were advised that real estate loans were
being made in violation of bank's loan policy, but
took no action, that many loans were approved
after an inappropriate level of review and that
loans were approved without critical information
such as ability to repay the loan and whether bank
was properly secured, were sufficient to state
gross negligence claim, under North Carolina
law, against directors and officers.

1 Cases that cite this headnote
[5]

Corporations and Business Organizations
Degree of care required and negligence
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standard.
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the word will be understood in the sense it was
at common law.

District Court would not decide, on motion
to strike filed by Federal Deposit Insurance
Corporation (FDIC), as receiver for bank,
whether to strike affirmative defense filed by
directors and officers of bank, i.e., avoidable
consequences/failure to mitigate damages, in
light of absence of controlling precedent from
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determine disputed and substantial questions
of law or legal consequences of pleadings on
motion to strike. Fed.Rules Civ.Proc.Rule 12(f),
28 U.S.C.A.
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Corporations and Business Organizations
Actions by or Against Receivers
In cases brought against officers and directors
by the corporation itself, if there is a loss of the
corporation's assets, caused and brought about
by the negligent failure of its officers to perform
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maintain an action therefor.
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Cases that cite this headnote

Federal Civil Procedure
Motion not favored

Corporations and Business Organizations
Business judgment rule in general

Motions to strike an insufficient defense or
any redundant, immaterial, impertinent, or
scandalous matter are generally disfavored as a
drastic remedy, and a district court has broad
discretion in deciding whether to strike matters
from pleadings. Fed.Rules Civ.Proc.Rule 12(f),
28 U.S.C.A.

North Carolina's Business Corporation Act did
not abrogate the common law business judgment
rule, and a proper analysis requires examinations
of defendants' actions in light of the protections
of the Act's provision protecting a director from
liability for actions in compliance with the Act
and in light of the business judgment rule, either
or both of which could potentially insulate them
from liability. West's N.C.G.S.A. § 55–8–30(d).

[14]
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Attorneys and Law Firms

Federal Civil Procedure
Fact issues

*861 Mary L. Wolff, Sharon L. Petty, Wolff Ardis, P.C.,
Memphis, TN, Ruth M. Allen, Hogan & Allen, PLLC,
Raleigh, NC, for Plaintiff.

Issue of whether claim by Federal Deposit
Insurance Corporation (FDIC), as receiver for
bank, against outside directors and officers of
bank for ordinary negligence was barred by
business judgment rule could not be resolved
at motion to dismiss phase because of factual
disputes.

Camden R. Webb, Williams Mullen, Raleigh, NC, David
W. Goewey, *862 Meredith L. Boylan, Ronald R. Glancz,
Venable LLP, Washington, DC, for Defendants.

ORDER
TERRENCE WILLIAM BOYLE, District Judge.

1 Cases that cite this headnote
[15]

Federal Civil Procedure
Affirmative Defense or Avoidance

This matter is before the Court on Defendants' Motion to
Dismiss [DE 18]. A hearing was held before the undersigned
on March 15, 2012, and the matter is ripe for ruling. For the
reasons discussed below, Defendants' motion is denied.
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BACKGROUND
The Federal Deposit Insurance Company (FDIC or Plaintiff)
filed this action as receiver for Cooperative Bank in
Wilmington, North Carolina, against officers and directors
of the bank for negligence, gross negligence, and breach of
fiduciary duties. FDIC points specifically to several steps
taken by the bank beginning in 2005 as part of an aggressive
growth strategy, evidenced by rapid growth in Cooperative
Bank's acquisition, development, and construction loan
concentration as a percentage of total bank capital. FDIC
contends that Defendants permitted a lax loan approval
process, that state and federal regulators repeatedly warned
Defendants about risks associated with a high concentration
in speculative loans, and that Defendants continued focus on
real estate lending after 2007 when they should have known
that the real estate market was slowing. FDIC seeks recovery
of specific loans made by Cooperative Bank, alleging that
each of these loans was high-risk and had critical deficiencies.
Defendants, consisting of six outside directors and three
officers of Cooperative Bank, have moved to dismiss this
action in its entirety pursuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure. Defendants offer six bases for
their motion to dismiss: (1) North Carolina law provides for
no cause of action for ordinary negligence against officers
or directors; (2) North Carolina's business judgment rule
precludes a cause of action for negligence or breach of
fiduciary duty against officers and directors for informed
decisions made in good faith; (3) the outside directors were
permitted to rely on information provided to them such that
the ordinary negligence claim against them should fail; (4)
Cooperative Bank expressly eliminated director liability in
its Articles of Incorporation causing the claim of ordinary
negligence against the outside directors and Mr. Willetts to
fail; (5) the Complaint fails to make sufficient separate factual
allegations to support a cause of action for gross negligence;
and (6) the tag-along breach of fiduciary duty claim should
be dismissed as duplicative of the negligence claim.

DISCUSSION
A Rule 12(b)(6) motion tests the legal sufficiency of the
complaint. Papasan v. Allain, 478 U.S. 265, 283, 106 S.Ct.
2932, 92 L.Ed.2d 209 (1986). When acting on a motion to
dismiss under Rule 12(b)(6), “the court should accept as true

all well-pleaded allegations and should view the complaint
in a light most favorable to the plaintiff.” Mylan Labs., Inc.
v. Matkari, 7 F.3d 1130, 1134 (4th Cir.1993). A complaint
must allege enough facts to state a claim for relief that is
facially plausible. Bell Atlantic Corp. v. Twombly, 550 U.S.
544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). Facial
plausibility means that the facts plead allow the court to
draw the reasonable inference that the defendant is liable
for alleged misconduct; mere recitals of the elements of a
cause of action supported by conclusory statements do not
suffice. Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937,
173 L.Ed.2d 868 (2009). If the factual allegations do not
nudge the plaintiff's claims “across the line from conceivable
to plausible,” the “complaint must be *863 dismissed.”
Twombly, 550 U.S. at 570, 127 S.Ct. 1955.

I. Ordinary Negligence against Officers and Directors
[1] Plaintiff brings this action under § 1821(k) of the
Financial Institutions Reform, Recovery, and Enforcement
Act of 1989 (FIRREA). 12 U.S.C. § 1821(k). Section 1821(k)
provides that a director or officer of an insured depository
institution may be held personally liable for money damages
in a civil action for gross negligence and any similar conduct
that demonstrates a greater disregard for the duty of care
as may be provided under applicable state law. FIRREA
does not, therefore, prevent the FDIC from pursuing state
law claims against officers and directors if the state law
permits those persons to be sued for simple or ordinary
negligence. Atherton v. FDIC, 519 U.S. 213, 227, 117 S.Ct.
666, 136 L.Ed.2d 656 (1997) (quoting S.Rep. No. 101–19,
p. 318 (1989)). Accordingly, Defendants may be liable if
their actions are deemed to be grossly negligent or greater
than grossly negligent if North Carolina imposes an ordinary
negligence standard on corporate officers and directors. Id.
Plaintiff and Defendants disagree as to whether North
Carolina law applies an ordinary or gross negligence standard
to the actions of officers and directors. In North Carolina,
officers and directors of corporations must discharge their
duties (1) in good faith; (2) with the care an ordinary
prudent person in a like position would exercise under similar
circumstances; and (3) in a manner he reasonably believes to
be in the best interests of the corporation. N.C.Gen.Stat. §§
55–8–42; 55–8–30. Such standard was the state of the law
in North Carolina prior to the enactment of the statute. See
Fulton v. Talbert, 255 N.C. 183, 184, 120 S.E.2d 410 (1961)
(discussing the Business Corporation Act, codified in 1957,
which stated that officers and directors were deemed to be
in a fiduciary relationship with the corporation and should
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discharge their duties in good faith and with the diligence
of an ordinarily prudent man under similar circumstances in
like positions.) North Carolina courts have held that directors
of a corporation are not liable to third parties for ordinary
or simple negligence. Myers & Chapman, Inc. v. Thomas G.
Evans, Inc., 323 N.C. 559, 572, 374 S.E.2d 385 (1988). Courts
have distinguished, however, between claims of ordinary
negligence by third parties and claims of ordinary negligence
by the corporation itself against its directors. See Russell M,
Robinson II, Robinson on North Carolina Corporation Law
§ 14.08 (7th ed. 2009).
[2] While a review of the case law reveals the application of
potentially differing standards, the North Carolina Supreme
Court has stated that directors and managing officers of a
corporation are liable for either willful or negligent failure
to perform their duties. North Carolina Corp. Comm. v.
Harnett Cnty. Trust Co., 192 N.C. 246, 134 S.E. 656 (1926)
(emphasis added); compare FF Milling Co. v. Sutton, 9
N.C.App. 181, 184, 175 S.E.2d 746 (1970) (citing Sec.
Nat. Bank v. Bridgers, 207 N.C. 91, 176 S.E. 295 (1934))
(directors may be held liable for gross neglect of their duties,
mismanagement, fraud and deceit but not errors in judgment
made in good faith) with Anthony v. Jeffress, 172 N.C. 378, 90
S.E. 414 (1916) (directors are charged with actual knowledge
of the corporation's financial condition and are responsible
for damages sustained by reason of their negligence, fraud,
or deceit). The North Carolina Supreme Court further held
that “if there is a loss of the corporations assets, caused
and brought about by the negligent failure of its officers to
perform their duties, the corporation, or its receiver ... can
maintain *864 an action therefor.” North Carolina Corp.
Comm., 192 N.C. at 246, 134 S.E. 656. Accordingly, the
Court finds that a cause of action for ordinary negligence
against officers and directors by the corporation itself is not
foreclosed by North Carolina law.

N.C.B.C. 6, 2010 WL 1035809 *21 (N.C.Super. March 19,
2010) (quoting In re Citigroup Inc. S'holder Derivative Litig.,
964 A.2d 106, 124 (D.Ch.2009)). The business judgment
rule is akin to a gross negligence standard. See First Union
Corp. v. SunTrust Banks, Inc., 2001 N.C.B.C. 09, 2001 WL
1885686 *10 (N.C.Super., August 10, 2001).
[6]
[7] Defendants contend that Plaintiff's claims for
ordinary negligence and breach of fiduciary duty must be
dismissed because the business judgment rule serves to shield
Defendants from liability. Because the business judgment
rule presupposes the exercise of reasonable care, “North
Carolina law may recognize director liability for simple
negligence, to the extent that such negligence falls outside the
protection of the business judgment rule.” Resolution Trust
Corp. v. Bernard, No. 94–CV–475, 1995 WL 17164886 *12
(M.D.N.C.1995). Plaintiff has alleged that Defendants were
made aware of certain risks associated with their actions and
that they continued to act in conflict with the best interests
of Cooperative Bank, The Court does not know at this
early stage of the proceedings “what evidence will ultimately
be presented to support the simple negligence claim, and,
consequently, the [C]ourt is unable to determine [at this time]
whether the business judgment rule will foreclose liability
for simple negligence.” Id.; see also Swenson v. Thibaut,
39 N.C.App. 77, 107, 250 S.E.2d 279 (1978) (holding that
“where the business judgment question is presented to a court
as a ground for dismissal, the sole issue for determination is
whether the decision was made in good faith” and relying on
evidence beyond the pleadings to make such determination).
Accordingly, because sufficient facts of ordinary negligence
have been pled, and only with further factual development
will the Court be in a position to determine whether the
business judgment rule would apply to shield Defendants'
liability, dismissal of Plaintiff's ordinary negligence claim is
inappropriate at this time.

II. Business Judgment Rule
[3]
[4]
[5] The business judgment rule serves to III. Outside Director Reliance
prevent courts from unreasonably reviewing or interfering
North Carolina General Statute 55–8–30(b) provides that a
with decisions made by duly elected and authorized
director of a corporation is entitled to rely on information
representatives of a corporation. Robinson on North Carolina
provided by certain individuals, including legal counsel and
Corporations, § 14.06. “Absent proof of bad faith, conflict of
officers of the corporation whom the director reasonably
interest, or disloyalty, the business decisions of officers and
believes to be reliable, when making decisions. This
directors will not be second-guessed if they are ‘the product
protection is not, however, absolute; it does not apply if the
of a rational process,’ and the officers and directors have
director has actual knowledge that makes reliance otherwise
‘availed themselves of all material and reasonably available
permitted unwarranted. N.C.Gen.Stat. § 55–8–30(c). As
information’ and honestly believed they were acting in the
noted above, at this early stage of the proceedings, the Court
best interest of the corporation.” State v. Custard, 2010
has insufficient evidence before it to determine whether the

© 2014 Thomson Reuters. No claim to original U.S. Government Works.

5

F.D.I.C. v. Willetts, 882 F.Supp.2d 859 (2012)

outside directors reasonably relied on information provided
to them or *865 whether they had actual knowledge that
would have made such reliance unwarranted. Plaintiff has
sufficiently pled allegations of ordinary negligence on the part
of the outside directors, and it remains to be seen whether the
outside directors have a defense under N.C. Gen.Stat. § 55–8–
30(b). Dismissal of these claims at this time is therefore also
inappropriate.

IV. Express Elimination of Liability
North Carolina General Statute § 55–2–02(b)(3) provides
that articles of incorporation may limit or eliminate the
personal liability of a director. However, no such provision
will be effective with respect to acts or commissions that
the director at the time of the breach knew or believed were
clearly in conflict with the best interests of the corporation,
N.C.Gen.Stat. § 55–2–02(b)(3). As discussed above, Plaintiff
has sufficiently pled that the outside directors and Mr.
Willetts acted in conflict with the best interest of the bank,
and, therefore, dismissal of these claims pursuant to the
exculpatory clause without further examination of whether or
not these Defendants knew or believed their actions were in
conflict with the banks' best interests would be premature. See
Custard, 2010 WL 1035809 *22 (at summary judgment stage,
plaintiff must prove that the officers and directors have not
acted in good faith in order to overcome presumption of good
faith).

V. Sufficiency of the Pleadings of Gross Negligence
Section 1821(k) of the FIRREA provides that the definition
of gross negligence should be grounded in state law. North
Carolina courts have historically used interchangeably the
terms “gross negligence” and “willful and wanton conduct.”
See Yancey v. Lea, 354 N.C. 48, 53, 550 S.E.2d 155 (2001)
(quotation and citation omitted). Both the General Assembly
and the Supreme Court of North Carolina have clarified
the difference between the two terms, albeit outside of
the corporate governance context, finding that willful and
wanton conduct amounts to more than gross negligence.
N.C.Gen.Stat. § 1D–5(7); Jones v. City of Durham, 360
N.C. 81, 86, 622 S.E.2d 596 (2005) opinion withdrawn and
superceded on other grounds by 361 N.C. 144, 638 S.E.2d
202 (2006); see also Snow v. Oneill, No. 1:04–CV–681, 2006
WL 1837910 *2 (M.D.N.C.2006) (discussing same). The
Court finds such distinction instructive here. Additionally, the
plain language of § 1821(k) indicates that intentional conduct
constitutes a greater disregard for the duty of care than gross
negligence. 12 U.S.C. § 1821(k). Plaintiff need not, therefore,

show that Defendants acted intentionally or that their conduct
rose to the level of “deliberate or conscious action implied
in the combined terms of ‘willful and wanton.’ ” Jones, 360
N.C. at 86, 622 S.E.2d 596 (citing Foster v. Hyman, 197 N.C.
189, 191, 148 S.E. 36 (1929)).
[8]
Plaintiff's complaint makes sufficient allegations
of gross negligence on the part of Defendants. The
complaint alleges that directors were repeatedly warned
about regulatory violations and were advised that loans were
being made in violation of the loan policy but took no
action. The complaint also alleges that many loans were
approved after an inappropriate level of review and that
loans were approved without critical information such as
ability to repay the loan and whether the bank was properly
secured. The complaint further sets out multiple deficiencies
with regard to each loan at issue, including improper
structuring, insufficient repayment sources, inadequate or
wrongly valued securities, loan policy violations, lack
of feasibility studies, overstatement of value, insufficient
underwriting, and insufficient appraisal bases. The pleading
requirements *866 of Rule 8 of the Federal Rules of Civil
Procedure are designed to “give the defendant fair notice of
what the plaintiff's claim is and the grounds upon which it
rests.” Slade v. Hampton Roads Reg'l Jail, 407 F.3d 243, 252
(4th Cir.2005) (quoting Conley v. Gibson, 355 U.S. 41, 47, 78
S.Ct. 99, 2 L.Ed.2d 80 (1957)). Plaintiff has complied with
Rule 8 with regard to its gross negligence claims and those
claims are not subject to dismissal.

VI. Breach of Fiduciary Duty as Duplicative of
Negligence Claim
Rule 8 also provides that a party may plead claims in the
alternative or may make two or more statements of a claim
either in a single count or separate ones. Fed.R.Civ.Pro. 8(d)
(2). Accordingly, though the Court may have authority to do
so, the Court finds no basis at this time on which to dismiss
Plaintiff's breach of fiduciary duty claim as duplicative.

VII. Summary
Section 1821(k) provides for a “floor” standard of gross
negligence to impose personal liability on officers or
directors. Plaintiff has alleged sufficient claims of gross
negligence to withstand Defendants' motion under 12(b)(6).
Section 1821(k) also provides that Plaintiff may proceed
under a stricter standard, namely ordinary negligence, if
provided for by state substantive law. The Court's reading of
North Carolina law finds that it does not preclude a claim
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for ordinary negligence against directors or officers by the
corporate body itself, and Plaintiff has sufficiently plead
claims of ordinary negligence by Defendants. Whether such
actions may be protected by the business judgment rule is
a determination not appropriately made at this stage of the
proceedings.

CONCLUSION
That a plaintiff must allege plausible grounds for relief does
not require a plaintiff to satisfy a probability requirement at
the pleading stage. Twombly, 550 U.S. at 556, 127 S.Ct. 1955.
Though Defendants would like to foreclose this action at the
outset, the Court finds that, at bottom, Plaintiff has satisfied
the pleading requirements of Rule 8 and has alleged sufficient
facts to nudge its claims of negligence, gross negligence, and
breach of fiduciary duty across the line from conceivable
to plausible. Accordingly, Defendants' Motion to Dismiss is
DENIED.

ORDER
This matter is before the Court on defendants' motion for
reconsideration [DE 41]. Plaintiff has responded [DE 46],
defendants' have replied [DE 51], and the matter is ripe for
ruling. Also pending before the Court and ripe for ruling
is plaintiff's motion to strike defendants' fifth affirmative
defense [DE 47]. For the reasons discussed below, both
motions are denied.

BACKGROUND
The Federal Deposit Insurance Company (FDIC or plaintiff)
filed this action as receiver for Cooperative Bank in
Wilmington, North Carolina, against officers and directors
of the bank for negligence, gross negligence, and breach
of fiduciary duties. FDIC points specifically to several
steps taken by the bank beginning in 2005 as part
of an aggressive growth strategy, evidenced by rapid
growth in Cooperative Bank's acquisition, development, and
construction loan concentration as a percentage of total bank
capital. Defendants, consisting of six outside directors and
three officers of Cooperative Bank, moved to dismiss this
action in its entirety pursuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure. Following a hearing on the matter,

the Court on April 13, 2012, *867 denied defendants' motion
to dismiss [DE 38].

DISCUSSION
Motion to Reconsider or in the Alternative
to Certify Interlocutory Appeal
[9]
[10] Motions to reconsider are allowed in “certain,
limited circumstances,” and it is within the discretion of
the trial court to determine whether reconsideration of an
interlocutory order is appropriate. Wiseman v. First Citizens
Bank & Trust Co., 215 F.R.D. 507 (W.D.N.C.2003); Webster
Motor Car Co. v. Zell Motor Car Co., 234 F.2d 616 (4th
Cir.1956). Their purpose is to allow the Court “correct
manifest errors of law or fact or to [consider] newly
discovered evidence,” Harsco Corp. v. Zlotnicki, 779 F.2d
906, 909 (3rd Cir.1985), and are improper if they serve
merely to ask the Court “to rethink what the Court had
already thought through rightly or wrongly.” Above the Belt,
Inc. v. Mel Bohannan Roofing, Inc., 99 F.R.D. 99, 101
(E.D.Va.1983).
Defendants ask the Court to reconsider its order denying their
motion to dismiss. In the alternative, defendants request that
the Court certify its order for interlocutory appeal pursuant to
28 U.S.C. § 1292(b). Defendants contend that the Court erred
in its determination of fundamental legal questions involving
corporate governance. Specifically, defendants argue that the
Court committed clear error when it recognized a difference
in the governing standards of liability as between suits
brought by third parties and suits brought on behalf of the
corporation as well as in its holding that the conduct of
officers and directors falling outside the business judgment
rule is subject to an ordinary negligence standard.

I. Ordinary negligence standard against directors or
officers in suits by the corporation
[11] First, the Court considers its holding that an ordinary
negligence standard may apply to officers and directors. The
North Carolina General Statutes provide that officers and
directors of corporations must discharge their duties (1) in
good faith; (2) with the care an ordinary prudent person in
a like position would exercise under similar circumstances;
and (3) in a manner he reasonably believes to be in the best
interests of the corporation. N.C. Gen.Stat. §§ 55–8–42; 55–
8–30. “It is a long-standing rule of construction that ‘when a
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statute makes use of a word, the meaning of which was well
ascertained at common law, the word will be understood in
the sense it was at common law.’ ” Stark ex rel. Jacobsen v.
Ford Motor Co., 723 S.E.2d 753, 764 (N.C.2012) (quoting
Smithdeal v. Wilkerson, 100 N.C. 52, 53, 6 S.E. 71, 71
(1888)); see also Standard Oil Co. of N.J. v. United States,
221 U.S. 1, 59, 31 S.Ct. 502, 55 L.Ed. 619 (1911) (stating that
“where words are employed in a statute which had at the time
a well-known meaning at common law or in the law of this
country, they are presumed to have been used in that sense”).
Ordinary negligence under North Carolina law has long
been defined as “the failure to exercise the degree of care
that an ordinarily prudent person would exercise under the
same or similar circumstances when charged with like duty.”
Williamson v. Clay, 243 N.C. 337, 345, 90 S.E.2d 727 (1956).
The Court can find basis upon which to presume that the
North Carolina legislature, when enacting sections 55–8–42
and 55–8–30, mirrored the language of the law's ordinary
negligence standard so closely when instead it meant to
impose only a gross negligence standard on officers and
directors of corporations. *868 See e.g. N.C. Gen.Stat. § 58–
24–35(d)(4) (no personal liability for an officer or member of
a supreme governing body of a fraternal benefit society except
where the person has committed gross negligence or willful
or wanton misconduct that resulted in damage or injury);
N.C. Gen.Stat. § 55A–8–60(a)(4) (imposing gross negligence
standard for personal liability on directors and officers of
non-profit organizations, except to the extent covered by
insurance). Further, the Court is informed by a preeminent
treatise of North Carolina corporation law, which concludes
in discussing the duty of care of directors that, based on the
language and background of North Carolina cases, a standard
of reasonable care under the circumstances, not a lower gross
negligence standard, would apply. Russell M, Robinson II,
Robinson on North Carolina Corporation Law § 14.03 (7th
ed. 2009).
[12] Second, while the North Carolina Supreme Court has
held that a directors may not be liable to third parties for
simple or ordinary negligence, Myers & Chapman, Inc. v.
Thomas G. Evans, Inc., 323 N.C. 559, 572, 374 S.E.2d 385
(1998), the Court again notes that North Carolina cases and
lawmakers have recognized that the fiduciary duty owed
to corporations by their officers and directors is different
from that which exists as between the officers and directors
and third parties. See generally Robinson on North Carolina
Corporation Law § 14.08 (discussing the differences between
duties owed to the corporation and duties owed to third

parties, as well as those instances in which a director might
be held liable to third parties); see also North Carolina
Commentary to § 55–8–30 (“although the word “fiduciary” is
no longer used in describing the duty owed by a director to a
corporation, there is no intent to change North Carolina Law
in this area.”); compare Wilson v. McClenny, 262 N.C. 121,
133, 136 S.E.2d 569 (1964) (directors owe the corporation
fidelity and the duty to use due care); Governors Club, Inc.
v. Governors Club Ltd. P'ship, 152 N.C.App. 240, 247–48,
567 S.E.2d 781 (2002) (directors owe corporation a fiduciary
duty and alleged breached of this duty is properly maintained
in an action by the corporation) with Oberlin Capital, L.P.
v. Slavin, 147 N.C.App. 52, 57, 554 S.E.2d 840 (2001)
(general rule is that directors do not owe a fiduciary duty to
creditors). In cases brought against officers and directors by
the corporation itself, “if there is a loss of the corporation's
assets, caused and brought about by the negligent failure of
its officers to perform their duties, the corporation, or its
receiver ... can maintain an action therefor.” North Carolina
Corp. Comm. v. Harnett Cnty. Trust Co., 192 N.C. 246, 134
S.E. 656 (1926). In light of the above, the Court finds that
its holding that the corporation may bring suit against its
directors and officers for ordinary negligence is not clearly
erroneous.

II. Ordinary negligence to the extent that negligence falls
outside the business judgment rule
[13] North Carolina's Business Corporation Act did not
abrogate the common law business judgment rule, and
a “proper analysis requires examinations of defendant[s']
actions in light of the statutory protections of N.C. Gen.Stat. §
55–8–30(d) ... and the business judgment rule, either or both
of which could potentially insulate [them] from liability.”
State ex rel. Long v. ILA Corp., 132 N.C.App. 587, 601–
02, 513 S.E.2d 812 (1999) (emphasis added). Additionally,
at least one court upon which defendants rely stated that “a
director who is not entitled to the protection of the business
judgment rule can be liable for negligent conduct which
harms the corporation.” State v. Custard, No. 06 CVS 4622,
2010 NCBC 6, 85, 2010 WL 1035809 (N.C.Super. March 19,
2010) (declining to *869 extend ILA's holding to establish a
cause of action for negligent mismanagement of an insurance
company). Therefore, the Court presumed just that—that the
officers and directors in the instant matter will have their
actions judged in light of both the statutory protections and
the business judgment rule. In other words, should defendants'
actions be determined to fall beyond the scope of the business
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judgment rule, they will be judged against an ordinary prudent
person standard.
[14] Defendants further contend that the Court erred in
not applying the business judgment rule at this stage of the
proceedings, stating that the timing of the application of the
business judgment rule is a matter of federal procedure rather
than state substantive law. The Court first notes that it relied
on a decision from the Middle District of North Carolina
when determining when to apply the business judgment rule.
Resolution Trust Corp. v. Bernard, No. 94–CV–475, 1995
WL 17164886 *12 (M.D.N.C.1995). Second, the cases cited
by defendants are inapposite. The first relates to dismissal
under 12(b)(6) because plaintiff was without the factual
grounds to assert a claim of breach of fiduciary duty in light of
court's holding on the validity of stock that had been issued,
in addition to the fact that the court found that plaintiff's
“conspiracy theories [ ] failed to rebut the presumption
that [d]efendants acted in good faith.” Anderson v. Dobson,
627 F.Supp.2d 619, 631 (2007). The next case cited was a
shareholder derivative action in which the court had before it
when considering whether the defendants acted in good faith
an “extensive Report that documents the Special Committee's
investigation as well as its findings,” in addition to the sworn
affidavits of the directors on the Special Committee. Madvig
v. Gaither, 461 F.Supp.2d 398, 409 (W.D.N.C.2006). The
Court has no such record before it here, and accordingly
reaffirms its holding that without further evidence the Court
cannot determine at this stage whether the business judgment
rule will foreclose liability.
After reviewing the submissions of the parties and its order
denying the motion to dismiss, the Court does not find that it
has committed a clear error of law. Accordingly, the Court,
finding no other basis upon which to disturb its earlier ruling,
in its discretion denies the motion to reconsider. Further, the
Court declines to certify an interlocutory appeal. A district
court may certify an interlocutory appeal if the order involves
a controlling question of law, there is substantial ground
for difference of opinion, and an immediate appeal may
materially advance the ultimate termination of the litigation.
28 U.S.C. § 1292(b). As its order is consistent with other
opinions of the federal district courts in North Carolina 1
that have considered the issue, see Bernard, No. 94–CV–475,
1995 WL 17164886 *12 (M.D.N.C.1995); see also FDIC as
receiver for Bank of Asheville v. Greenwood, No. 1:11–CV–
337–HMH (May 10, 2012) (text order following hearing), the
Court does not conclude that there is a significant difference

of opinion as to the issues presented here. Accordingly, the
request to certify an interlocutory appeal is denied.

Motion to Strike
[15]
[16] The Court next considers plaintiff's motion
strike defendants' fifth *870 affirmative defense, avoidable
consequences/failure to mitigate damages. A court may
“strike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter.”
Fed.R.Civ.P. 12(f). Plaintiff contends that defendants' fifth
affirmative defense is an insufficient defense and must
stricken as it is barred as a matter of law. Motions under
this rule are generally disfavored as a drastic remedy,
Waste Mgmt. Holdings, Inc. v. Gilmore, 252 F.3d 316, 347
(4th Cir.2001), and a district court has broad discretion
in deciding whether to strike matters from pleadings.
Renaissance Greeting Cards, Inc. v. Dollar Tree Stores, Inc.,
227 Fed.Appx. 239, 246 (4th Cir.2007) (rulings on motion to
strike reviewed for abuse of discretion).
Defendants' fifth affirmative defense asserts that an injured
plaintiff must exercise reasonable care and diligence to
avoid or lessen the consequences of a defendant's wrong.
As applied here, defendants contend that the terms of the
loss-share agreement entered into by FDIC and Cooperative's
acquiring bank “did not provide the acquiring bank with
the incentive to take reasonable steps to lessen any alleged
losses and/or maximize the value of collateral by, for example
agreeing to loan modifications or workouts, or by making
reasonable collection efforts.” [DE 43]. Plaintiff contends that
the majority federal rule precludes the assertion of defendants'
fifth affirmative defense, arguing that the FDIC owes its
duties solely to depositors, creditors, and the public at large,
not to defendants who are alleged to have contributed to the
failure of a financial institution.
Before the Supreme Court's decision in O'Melveny & Myers v.
FDIC, 512 U.S. 79, 114 S.Ct. 2048, 129 L.Ed.2d 67 (1994), a
number of federal courts had adopted a “no duty rule,” which
held that federal receivers, like the FDIC, “were not subject
to affirmative defenses based on the receiver's discretionary
conduct—including post-receivership conduct.” Resolution
Trust Corp. v. Massachusetts Mut. Life Ins. Co., 93 F.Supp.2d
300, 304 (W.D.N.Y.2000). After O'Melveny, which held that
where the FDIC brings an action as receiver, it “steps into
the shoes” of the failed institution and the state common
law governs tort liability, 512 U.S. at 86, 114 S.Ct. 2048,
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courts are split as to whether the “no duty rule” still applies.
Massachusetts Mut. Life Ins. Co., 93 F.Supp.2d at 304–305
(listing cases).
The Fourth Circuit has held, in an unpublished opinion,
that after O'Melveny, “state law controls what defenses are
available against the FDIC when the agency is acting as the
receiver of a failed financial institution.” Grant Thornton,
LLP v. Fed. Deposit Ins. Corp., 435 Fed.Appx. 188, 199 (4th
Cir.2011). Noting that the “FDIC simply “ ‘steps into the
shoes' of the failed” financial institution and is then subject
to whatever defenses state law provides,” the court of appeals
held that the applicable state law governed the affirmative
defenses at issue. Id. (citation omitted).
Here, the parties agree that North Carolina applies in this
instance, and North Carolina law provides that a plaintiff
must take reasonable steps to mitigate its damages. First Nat.

Pictures Distributing Corp. v. Sewell, 205 N.C. 359, 171 S.E.
354 (1933); see also Bombardier Capital Inc. v. Lake Hickory
Watercraft, Inc., 178 N.C.App. 535, 538–39, 632 S.E.2d 192
(2006). Accordingly, in the absence of controlling precedent
from this circuit and in light of the unwillingness of courts
“to determine disputed and substantial questions of law or
the legal consequences of pleadings on a motion to strike,”
the Court denies plaintiff's motion. Tivoli Realty v. *871
Paramount Pictures, 80 F.Supp. 800, 803 (D.Del.1948).

CONCLUSION
For the foregoing reasons, defendants' motion to reconsider or
in the alternative to certify interlocutory appeal is DENIED.
Plaintiff's motion to strike is also DENIED.

Footnotes

1

Defendants place a great deal of reliance on the orders of the court in the Northern District of Georgia in FDIC v. Skow, No. 1:11–cv–
00111–SCJ (N.D.Ga.). While there are certainly similarities between these two cases, this Court is bound to apply North Carolina,
not Georgia, law. Furthermore, the Northern District of Georgia's order, while well-reasoned, is not binding this Court and does not
persuade the Court to change its prior holding.

End of Document

© 2014 Thomson Reuters. No claim to original U.S. Government Works.

© 2014 Thomson Reuters. No claim to original U.S. Government Works.

10

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
SOUTHERN DIVISION
No. 7:11-CV-165-BO

FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver for
COOPERATIVE BANK,
Plaintiff,
V.

FREDERICK WILLETTS, III, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

ORDER

This matter is before the Court on plaintiffs motion for partial summary judgment [DE
97], defendants' motion for summary judgment [DE 101], defendants' motion to exclude [DE
95], plaintiffs motion to strike [DE 117], and parties' various motions to sea] [DE 104, 105, 113,
115, 120]. For the foJJowing reasons, the motions to seal are GRANTED, defendants' motion to
exclude is GRANTED, plaintiffs motion to strike is DENIED AS MOOT, defendants' motion
for summary judgment is GRANTED and plaintiffs motion for summary judgment is DENIED
AS MOOT.

BACKGROUND
Cooperative Bank ("Cooperative") was a commercial banking institution charted under
North Carolina law with deposits insured by the Federal Deposit Insurance Corporation
("FDIC"). In June 2009, the North Carolina Commissioner of Banks ("NCCB") declared
Cooperative insolvent and named the FDIC as Receiver of the Bank. Pursuant to 12 U.S.C. §
1821 (d)(2)(A)(i), the FDIC succeeded to all rights, titles, powers, and priviJeges of Cooperative
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and Cooperative's shareholders with respect to Cooperative, including, but not limited to,
Cooperative's claims against Cooperative's former directors and officers for negligence, gross
negligence, and breaches of fiduciary duty or other legal duties.
The FDIC filed this suit against former officers and directors of Cooperative for
negligence, gross negligence, and breaches of fiduciary duty in connection with their approval of
86 loans made between January 5, 2007 and April 10, 2008 ("Subject Loans"). In approving the
Subject Loans, the complaint alleges and the FDIC submits that the proof at trial will show that
defendants deviated from prudent lending practices established by Cooperative's loan policy,
published regulatory guidelines, and generally established banking practices, such as obtaining
and verifying current financial information, adhering to minimum loan-to-value ("LTV") ratios
and adhering to maximum debt-to-income ("DTI") ratios. In addition the complaint alleges
defendants, in approving the Subject Loans, ignored prior regulatory criticisms and warnings
pertaining to imprudent underwriting practices such as the failure to require hard borrower
equity, the failure to analyze and consider borrowers' and guarantors' contingent liabilities, the
failure to perform a global cash flow analyses of borrowers and guarantors with multiple entity
relationships, and the failure to perform proper debt service coverage analyses.
In conjunction with the closure of Cooperative, the FDIC engaged in an established
practice of allowing other institutions to bid for the right to assume Cooperative assets and
liabilities. The successful bidder, referred to as the Acquiring Institution ("AI"), entered into a
Purchase and Assumption Agreement ("P&A") with the FDIC pursuant to which it agreed,
among other things, to pursue collection of the Subject Loans in a commercially reasonable
manner. The P&A included a shared loss agreement ("SLA") in which, after all collection efforts
were exhausted, ifthe value of the loan assets deteriorated further than the book value at the date
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of closing within the five years after close the FDIC would absorb 80% of the loss and the AI
would absorb 20% of the loss on the Subject Loans. The FDIC's 80% share of the loss on the
Subject Loans is approximately $40 million for which it seeks recovery in this action.
DISCUSSION
I.

MOTIONS TO SEAL.

The parties have filed several unopposed motions to seal pursuant to FED. R. Crv. P.
26(c), Local Rule 79.2 and the May 21, 2013 Amended Stipulated Protective Order and NonWaiver Agreement [DE 71]. The motions concern several memoranda and exhibits which reflect
documents that either plaintiff or defendants have designated as protected under the Protective
Order and/or documents that may reveal confidential information. For good cause shown Court
GRANTS these motions and the Court orders the sealing of documents and exhibits as follows.
Pursuant to motion to seal [DE 104], the Court orders that DE 102 and associated exhibits nos. 9,
11, 15-36, 39-56, 60, and 62 be SEALED. Pursuant to motion to seal [DE 105], the Court orders
that the entirety of DE 97, DE 98, DE 99, and DE 100, including all exhibits therein be
SEALED. Pursuant to motion to seal [DE 113], the Court orders that DE 111 and associated
exhibits B, D, E, G, and H, as well as exhibits 1-55 of exhibit C, be SEALED. Pursuant to
motion to seal [DE 115], the Court orders that DE 114 including all exhibits therein be SEALED.
Finally, pursuant to motion to seal [DE 120], the Court orders that DE 117 including all exhibits
therein be SEALED.
II.

DEFENDANTS' MOTION TO EXCLUDE.

Defendants seek to exclude Harry Potter as an expert witness because they allege his
opinions on SLA have no basis, are unreliable, and unhelpful,· and because his opinion on
damages is not rebuttal testimony, but instead an untimely attempt to produce a previously
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undisclosed expert on damages issues. Mr. Potter's expert testimony was offered as rebuttal
testimony to defendants' expert, Ted Gammill. [DE 96-1].
Expert testimony is only admissible under Rule 702 if it is "relevant" and "rests on a
reliable foundation." Westberry v. Gislaved Gummi AB, 178 F.3d 257, 260-61 (4th Cir. 1999).
Here it appears that Mr. Potter has only analyzed one SLA in his career before being hired to
testify in this case. [DE 96-2 Potter Dep. at 14:16-15:22]. This is not substantive experience with
the use of SLA and their impact on losses. Therefore Mr. Potter has no basis for giving an expert
opinion to the jury about how the FDIC uses SLA or their impact on the damages in this case.

See United States v. Wilson, 484 F. 3d 267, 274-76 (4th Cir. 2007) (explaining how an expert
basing his testimony on experience must explain how his experience leads him to his conclusions
and is a sufficient basis for the opinion). Mr. Potter's report merely relies on information found
in OIG and FDIC publications. An expert is not needed to relay this type of information to the

jury. There is simply no fit here between Mr. Potter's accounting background and experience and
his opinions offered on the use of SLA. Accordingly his opinions on SLA are properly excluded.
Mr. Potter's damages opinions must also be excluded as they are not rebuttal testimony
and were submitted after the deadline for designating a damages expert passed. Even Mr. Potter
does not consider his damages opinion to be rebuttal. [DE 96-2 Potter Dep. at 9:18-10:3]. The
FDIC makes no attempt at excusing its late expert submittal on damages and the opinion must
therefore be excluded. Accordingly, the Court excludes Harry Potter as an expert witness and
does not consider his opinions in ruling on the motions for summary judgment.
III.

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT.

A motion for summary judgment cannot be granted unless there are no genuine issues of
material fact for trial.

FED.

R. CIV. P. 56; Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).
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The moving party must demonstrate the lack of a genuine issue of fact for trial and if that burden
is met, the party opposing the motion must "go beyond the pleadings" and come forward with
evidence of a genuine factual dispute. Celotex, 477 U.S. at 324. The Court must view the facts
and the inferences drawn from the facts in the light most favorable to the non-moving party.
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587-88 (1986). Conclusory

allegations are insufficient to defeat a motion for summary judgment. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 249 (1986) ("[T]he mere existence of some alleged factual dispute between

the parties will not defeat an otherwise properly supported motion for summary judgment.")
(emphasis in original). "There must be evidence on which the jury could reasonably find for the
plaintiff by a preponderance of the evidence." /d. at 252. Therefore the inquiry asks whether
reasonable jurors could find for the plaintiff by the preponderance of the evidence. /d. Plaintiff
must produce "significant probative evidence tending to support the complaint" or provide
"specific facts showing there is a genuine issue for trial." /d. at 249-50. The Court will not
consider "unsupported assertions," or "self-serving opinions without objective corroboration."
Evans v. Techs. Apps. & Serv. Co., 80 F.3d 954,962 (4th Cir. 1996).

Defendants seek summary judgment on all claims against them. The FDIC brings three
claims for relief against defendants: 1) negligence; 2) gross negligence; and 3) breach of
fiduciary duties.
A.

The Business Judgment Rule Defeats Plaintiffs Negligence and Breach of
Fiduciary Duties Claims.

As the Court held in ruling on the motion to dismiss in this case:
The business judgment rule serves to prevent courts from unreasonably reviewing
or interfering with decision made by duly elected and authorized representatives
of a corporation. Robinson on North Carolina Corporations, § 14.06. "Absent
proof of bad faith, conflict of interest, or disloyalty, the business decisions of
officers and directors will not be second-guessed if they are 'the product of a
5
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rational process,' and the officers and directors have 'availed themselves of all
material and reasonably available information' and honestly believed they were
acting in the best interest of the corporation." State v. Custard, 2010 N.C.B.C. 6,
2010 WL 1035809 *21 (N.C. Super. March 19, 2010) (quoting In re Citigroup
Inc. S'holder Derivative Litig., 964 A.2d 106, 124 (D.Ch. 2009)). The business
judgment rule is akin to a gross negligence standard. See First Union Corp. v.
SunTrust Banks, Inc., 2001 N.C.B.C. 09, 2001 WL I885686 *IO (N.C. Super.
August IO, 200I).
FD.lC. v. Willets, 882 F. Supp. 2d 859, 864 (E.D.N.C. 20I2). At that stage, the Court could not
know whether the business judgment rule shielded defendants' liability absent further factual
development and declined to dismiss the case. /d. Now, however, the facts have been fully
developed and the Court finds that the business judgment rule applies and shields defendants
from liability on the ordinary negligence and breach of fiduciary duties claims.
Under the business judgment rule, there can be no liability for officers and directors even
when "a judge or jury considering the matter after the fact, believes a decision substantively
wrong or degrees of wrong extending though 'stupid,' to 'egregious' or 'irrational,' ... so long
as the court determines that the process employed was either rational or employed in a good faith
effort to advance the corporate interests." State v. Custard, No. 06 CVS 4622, 20IO WL I035809
*2I (N.C. Super. Mar. I9, 20IO) ("Custard//") (emphasis in original) (quoting In re Caremark
/nt'l Inc. Derivative Litig., 698 A.2d 959,967-68 (D. Ch. I996)).
The business judgment rule involves two presumptions. First, it establishes "'an initial
evidentiary presumption that in making a decision the directors [and officers] acted with due care
(i.e., on an informed basis) and in good faith in the honest belief that their action was in the best
interest of the corporation."' Custard II, 20 I 0 WL at *20-21 (quoting Robinson on North
Carolina Corporations § 14.6, at 281 (5th ed. I 995)). This is a gross negligence standard. First
Union Corp. 200 I WL 1885686 * 10. Second, the business judgment rule establishes, absent
rebuttal of the first presumption, a "powerful substantive presumption that a decision by a loyal
6

Case 7:11-cv-00165-BO Document 124 Filed 09/11/14 Page 6 of 13

and informed board will not be overturned by a court unless it cannot be attributed to any
rational business purpose." Ehrenhaus v. Baker, 717 S.E.2d 9, 25 (N.C. App. 2011) (quotation
omitted). Here plaintiff cannot rebut either presumption on the evidence before the Court.
The substantial discovery produced in this case, which includes voluminous records, 15
depositions of party, third party, and expert witnesses including Cooperative's regulators at the
FDIC, fails to reveal any evidence that suggests any defendant engaged in self-dealing or fraud,
or that any defendant was engaged in any other unconscionable conduct that might constitute
bad faith. Although the decisions of defendants to engage in various forms of lending and to
make the particular loans challenged in the complaint, and the wisdom of such decisions raise
interesting discussion points in hindsight, the business judgment rule precludes this Court from
delving into whether or not the decisions were "good" and limits the Court's involvement to a
determination of whether the decisions were made in "good faith" or were founded on a "rational
business purpose." Considering the absence of any indication of bad faith, conflict of interest, or
disloyalty, the Court now considers whether defendants employed a rational process in making
the challenged loans.
A review of the evidence makes it clear that defendants both employed a rational process
and acted with a rational business purpose. The complaint alleges that defendants ignored
multiple Reports of Examination ("ROE") issued by the FDIC that warned them about
Cooperative's underwriting and credit practices and asking for changes. See e.g., [DE 1
Complaint at

~~ 17-20].

However, the very same ROE that recommended changes also graded

defendants' management, asset quality, and sensitivity to risks as "satisfactory" and not requiring
"material changes." These "grades" are the CAMELS rating provided to Cooperative.

1

1

"CAMELS" is an acronym for six primary areas of bank operations that are evaluated by bank examiners" .Qapital,
Asset Quality, Management, ~arnings, Liquidity, and ~ensitivity to Market Risk. Ratings are assigned on a scale of
7
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Cooperative received a CAMELS "2" rating, including a "2" rating for management (the
defendants) and asset quality (Cooperative's loans) and sensitivity to market risks in 2006.
Therefore the facts show that the process that defendants used to make the challenged loans were
expressly reviewed, addressed, and graded by FDIC regulators in the 2006 ROE. The regulators
assigned defendants a passing grade of "2" in the CAMELS system and to now argue that the
process behind the loans is irrational is absurd. Further, each of the loans at issue was subject to
substantial due diligence and an approval process that defies a finding of irrationality. The same
challenged underwriting and credit administration processes were thoroughly reviewed in 2006,
2007, and 2008 by independent auditors at CRM. CRM independently concluded, in the ordinary
course of its review, that "extensive underwriting is performed at loan inception" and that
Cooperative's new credit originations were "well documented with credit memoranda that
adequately articulated the credit decision processes." [DE 103-9 at 3]. The Court therefore finds,
as a matter of law, that defendants' processes and practices for the challenged loans were

rational and that plaintiff has failed to rebut the first presumption of the business judgment rule.
Therefore the Court moves to considering whether the challenged actions of the
defendants can be attributed to a rational business purpose. The Court concludes they can be, as a
matter of law. The burden of defeating the business judgment rule when the first presumption
survives is extraordinarily high especially in conditions, as here, of a tumultuous market.

Eringhaus, 717 S.E.2d at 30 ("Given the time demands and tumultuous market conditions, the
business judgment rule is likely insurmountable in this case."). Cooperative's pursuit of the
challenged loans was in furtherance of Cooperative's goal to grow to a $1 billion institution and
stay competitive with other regional and national banks making substantial inroads into its
1 to 5, with a "I" being the highest score possible. See generally 62 Fed. Reg. 752-01, Uniform Financial
Institutions Rating System. Banks scoring a "I" or "2" CAMELS rating are considered well-managed and presenting
no material supervisory concerns. I d.

8
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territory. [DE 102-5 Hundley Dec. at

~6].

The record can simply not support a finding that the

defendants' business purpose fell so far beyond lucid behavior that it could not even be
considered "rational." Although there were clearly risks involved in Cooperative's approach, the
mere existence of risks cannot be said, in hindsight, to constitute irrationality. Further,
corporations are expected to take risks and their directors and officers are entitled to protection
from the business judgment rule when those risks tum out poorly. Where, as here, defendants do
not display a conscious indifference to risks and where there is no evidence to suggest that they
did not have an honest belief that their decisions were made in the company's best interests, then
the business judgment rule applies even if those judgments ultimately turned out to be poor.
Custard II, 2010 WL at *22-23.

The Court finds that defendants are entitled to the business judgment rule's protection as
a matter of law and indisputable fact. Therefore the Court enters judgment against plaintiffs
claims for negligence and breach of fiduciary duty.
B.

Defendants Were Not Grossly Negligent.

Section 1821 (k) of the Financial Institutions Reform, Recovery, and Enforcement Act of
1989 (FIRREA) provides that the definition of gross negligence should be grounded in state law.
"The difference between ordinary negligence and gross negligence is substantial ... negligence,
a failure to use due care, be it slight or extreme, connotes inadvertence. Wantonness [gross
negligence], on the other hand, connotes intentional wrongdoing." Yancey v. Lea, 550 S.E.2d
155, 158 (N.C. 2001) (emphasis in original). North Carolina courts have historically used
interchangeably the terms "gross negligence" and "willful and wanton conduct." !d. at 157.
"Under North Carolina law, gross negligence has the same basic elements as negligence, but
requires either intentional wrongdoing or deliberate misconduct affecting the safety of others,

9
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such as when the act is done purposely and with knowledge that such act is a breach of duty to
others." Boykin Anchor Co., Inc. v. AT&T Corp., 825 F. Supp. 2d 706 (E.D.N.C. 2011). 2
The FDIC has presented no evidence that any of the defendants approved the challenged
loans and made policy decisions knowing that these actions would harm Cooperative and breach
their duties to the bank. The FDIC cannot show that any of the defendants engaged in wanton
conduct or consciously disregarded Cooperative's well-being. As the FDIC can point to no
evidence supporting such a finding, defendants are entitled to summary judgment on the gross
negligence claim.
IV.

PLAINTIFF'S MOTION TO STRIKE.

Plaintiff seeks to strike the declaration of Robert T. Gammill and attached exhibits [DE
111-2, 111-3, and 111-4) because they allege it contains new expert opinions and previously
undisclosed facts and data supporting them and because it was submitted after the expert witness
disclosure deadline. However, as the declaration was submitted in support of defendants'
memorandum in opposition to plaintiffs motion for partial summary judgment, and this Court
has granted summary judgment in full in favor of defendants, the Court need not consider the
motion. Accordingly it is denied as moot.
V.

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT.

Plaintiffs motion for partial summary judgment on two of defendants' affirmative
defenses is now moot as the Court granted summary judgment for defendants without relying on
those particular affirmative defenses. However, the Court will briefly discuss the FDIC's claim

2

The court notes that its earlier reliance, in Willetts, 882 F. Supp. 2d at 865, on Jones v. City ofDurham, 622 S.E.2d
596, 597 (2005) opinion withdrawn and superseded on reh'g, 622 S.E.2d 202 (2006), was misplaced as the North
Carolina Supreme Court withdrew the Jones opinion and no North Carolina court has applied the withdrawn
reasoning of Jones while several have defined gross negligence in its traditional terms. See e.g., Greene v. City of
Greenville, 736 S.E.2d 833, 835 (N.C. App. 2013) (defining gross negligence as "wanton conduct done with
conscious or reckless disregard for the rights and safety of others").
10
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that the "Great Recession" was not only foreseeable, but was actually foreseen by the defendants.
[DE 98 at 24]. The Court discusses this claim only due to the absurdity of the FDIC's position.
The FDIC relies on several pieces of evidence to support its claim that defendants
foresaw the downturn in the economy as early as October 2006. [DE 98 at 9-10]. However, it
ignores the unique historical factors happening at the same time including numerous economists
and economic forecasters' prognosis of a strong economy going forward at that time. See e.g.
Chris Isidore, Goldman's chief to take on Treasury, CNN MoNEY (May 30, 2006, 1:26 PM),
http:/lmoney.cnn.com/2006/05/30/news/economy/snow_replacement/index.htm?cnn=yes "While
that pace of growth is widely expected to slow, many economists see the economy remaining
strong...."). Even as late as April 2007, the United States Treasury Secretary was pushing the
idea that the economy was strong and healthy and that the housing market had reached its
bottom. Greg Robb, Paulson says U.S. housing sector 'at or near bottom', MARKET WATCH
(Apr. 20, 2007, 1:01 PM), http://www.marketwatch.com/story/paulson-says-us-housing-sectorat-or-near-bottom. Further, throughout 2007 and into 2008, North Carolina and national
economists continued to publish upbeat economic forecasts. See Mark Schreiner, Experts: N C.

to do well in 2007, STAR-NEWS (January 3, 2007, 6:15 AM), http://www.stamewsonline.com/
article/20070103/NEWS/ 701030430; Federal Reserve Bank Press Release, BOARD OF
GOVERNORS OF THE FEDERAL RESERVE SYSTEM (Aug. 7, 2007), http://www.federa)reserve.gov/
newsevents/press/monetary/20070807a.htm ("the economy seems likely to continue to expand at
a moderate pace over coming quarters"); Harry M. Davis, We are in a Recession, NORTH
CAROLINA

BANKERS

ASSOCIATlON

BUSINESS

BAROMETER

(April

www.ncbankers.org/uploads/File/Bu1letin/2008/ApriV080403Barometer.pdf

2008),
("while

http://
Florida,

California, Ohio, Arizona, Nevada, Michigan are already in a recession, North Carolina is not").

II
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After the fact, Federal Reserve Chairman Ben Bernanke observed that "a 'perfect storm'
had occurred that regulators could not have anticipated," and former Chairman Alan Greenspan
confessed that "it was beyond the ability of the regulators to ever foresee such a sharp decline."
Financial Crisis Inquiry Commission, Final Report of the National Commission on the Causes of

the Financial and Economic Crisis in the United States, January 2011 found at http://fcicstatic.law.stanford.edu/edn_medialfcic-reports/fcic_final_report_full.pdf at 3. Further the Federal
Crisis Inquiry Commission has concluded that "[c]laims that there was a general failure of risk
management in financial institutions or excessive leverage or risk-taking are part of what might
be called a 'hindsight narrative."' I d. at 446 (concluding this narrative to be false).
In sum, the FDIC claims that defendants were not only more prescient than the nation's
most trusted bank regulators and economists, but that they disregarded their own foresight of the
coming crisis in favor of making risky loans. Such an assertion is wholly implausible. The
surrounding facts, and public statements of economists and leaders such as Henry Paulson and
Ben Bernanke belie FDIC's position here. It appears that the only factor between defendants
being sued for millions of dollars and receiving millions of dollars in assistance from the
government is that Cooperative was not considered to be "too big to fail." See Eric Dash, lfit's

Too Big to Fail, Is It Too Big to Exist? NEW

YORK

TIMES (June 20, 2009), http://

www .nytimes. corn/2009/06/21 /weekinreview/21 dash.html ?partner=rss&emc=rss (discussing the
"too-big-to-fail doctrine"). Taking the position that a big bank's directors and officers should be
forgiven for failure due to its size and an unpredictable economic catastrophe while aggressively
pursuing monetary compensation from a small bank's directors and officers is unfortunate if not
outright unjust.

12
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CONCLUSION
For the forgoing reasons, defendants' motion for summary judgment is GRANTED,
plaintiffs motion for partial summary judgment is DENIED AS MOOT, the various motions to
seal are GRANTED, Defendants' motion to exclude is GRANTED, and plaintiffs motion to
strike is DENIED AS MOOT. The clerk is directed to enter judgment accordingly and to close
the file.

SO ORDERED.
This the

/'1:> day of September, 2014.

T RRENCE W. BOYLE
UNITED STATES DISTRICT JUDO

13
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

NATIONAL CREDIT UNION
ADMINISTRATION BOARD,

)
)
)
Plaintiff,
)
)
v.
)
)
CREDIT SUISSE SECURITIES (USA) LLC )
and CREDIT SUISSE FIRST BOSTON
)
MORTGAGE SECURITIES CORP.,
)
)
Defendants.
)
)
_______________________________________)

Case No. 12-2648-JWL

MEMORANDUM AND ORDER
Plaintiff National Credit Union Administration Board brings this suit as
conservator and liquidating agent of three credit unions who purchased residential
mortgage-backed securities (“certificates”). Plaintiff brings claims under the federal
Securities Act of 1933 and California and Kansas statutes, based on alleged untrue
statements or omissions of material facts relating to each certificate by defendants, who
sold, underwrote, or issued the certificates. By Memorandum and Order dated April 8,
2013 (Doc. # 47-1), the Court dismissed some of plaintiff’s claims as time-barred. See
National Credit Union Admin. Bd. v. Credit Suisse Sec. (USA) LLC, 2013 WL 1411769
(D. Kan. Apr. 8, 2013). As a part of that ruling, the Court held that the three-year
limitations period for claims by plaintiff as conservator or liquidator, pursuant to the socalled Extender Statute, 12 U.S.C. § 1787(b)(14), could not be extended by a tolling

agreement between the parties. See id. at *9-11.
On April 29, 2013, the Court granted plaintiff’s oral motion for reconsideration
of that particular holding, and it allowed additional briefing on that issue by the parties
to this case and other defendants against whom plaintiff has asserted similar claims in
this Court. The Court also allowed the Federal Deposit Insurance Corporation (FDIC),
which is subject to a similar Extender Statute, to file an amicus brief on the issue.
Having considered these supplemental arguments, the Court reaffirms its prior holding
that the Extender Statute’s limitations periods may not be tolled by agreement.
1.

The Court’s original holding was based on the following reasoning, see id.:

The Supreme Court’s opinion in Mid State Horticultural Co. v. Pennsylvania Railroad
Co., 320 U.S. 356 (1943), in which the Court refused to allow a particular statutory
limitations period to be waived by agreement, taught that if a statutory limitations period
was intended to extinguish the right to sue, that period may not be extended or waived
by agreement. The Extender Statute includes just such a limitations period, as the statute
operates in a similar fashion to the three-year limitations period that it displaces, which
the Tenth Circuit has indicated represents a statute of repose that extinguishes the right
the sue. Moreover, Congress’s intent is most clearly articulated by the text of the
Extender Statute, which prescribes a particular limitations period “[n]otwithstanding any
provision of any contract.” See 12 U.S.C. § 1787(b)(14)(A). The Court rejected
plaintiff’s argument that Congress intended by that language to trump a contractual
provision setting a particular limitations period, but not a contract entered into after the
2

Extender Statute’s limitations period has already begun to run (such as a tolling
agreement entered into by plaintiff as conservator). The Court concluded that the text
of the statute is not so limiting, as it refers to “any provision of any contract.” The Court
also rejected plaintiff’s argument based on equitable estoppel, as allowing plaintiff to
enforce its tolling agreement pursuant to that doctrine would undermine Congress’s
intent to set an outer limit that may not be extended by agreement and would render the
“notwithstanding” limitation meaningless.
2.

Plaintiff first argues that the “notwithstanding” language in the Extender

Statute should not be interpreted to refer to tolling agreements. Plaintiff argues that such
language refers to agreements that change or conflict with the Extender Statute’s
limitations period. See, e.g., Cisneros v. Alpine Ridge Group, 508 U.S. 10, 18 (1993)
(use of such a “notwithstanding” clause signals the drafter’s intention that the provision
of that law override conflicting provisions of other laws). Plaintiff further argues that
the tolling agreement does not change or conflict with the Extender Statute’s limitations
period because it does not set forth a different limitations period, but instead merely
dictates which days should be counted in applying the Extender Statute’s limitations
period.
The Court rejects this argument. The Extender Statute sets an outside limit for
the timely filing of claims by plaintiff, and plaintiff’s tolling agreements would alter that
limit; thus, tolling agreements do conflict with the Extender Statute’s limitations period
and therefore must fall within the “notwithstanding” phrase’s scope. Plaintiff’s strained
3

attempt to distinguish tolling agreements as merely dictating the method of calculation
of the applicable limitations period is not persuasive. A pre-conservatorship agreement
to count only every other week against the applicable limitations period, for example,
would certainly be viewed as conflicting with the Extender Statute, which would trump
that prior agreement pursuant to its “notwithstanding” language. So too must the
Extender Statute override a tolling agreement that similarly purports to extend the
statute’s limitations period by excluding some days in calculating that period.
Plaintiff has not offered any other reasonable interpretation of the
“notwithstanding” language. That language, given its ordinary meaning, broadly
encompasses any other agreement. There is no basis to restrict that language only to
certain types of agreements, such as agreements that shorten the applicable limitations
period (as opposed to agreements than lengthen the period) or agreements executed preconservatorship (as opposed to agreements executed by plaintiff as conservator).1 The
Court concludes that the plain language of the Extender Statute unambiguously prohibits
alteration of its limitations periods by any agreement, including a tolling agreement.
3.

Plaintiff also suggests that the Extender Statute’s purpose and legislative

history weigh in favor of its interpretation. In that regard, plaintiff notes that FIRREA,
the act containing the Extender Statute, was intended to allow it (and the FDIC) to

1

Plaintiff notes that courts have held that the Extender Statute, by virtue of the
“notwithstanding” language, overrides a shorter limitations period agreed by the parties.
That fact, however, does not mean that the Statute does not also override agreements for
longer limitations periods.
4

protect the public by pursuing claims on behalf of failed institutions, as evidenced by the
various provisions granting plaintiff power to enter into or repudiate contracts. Plaintiff
also cites legislative history in the form of the statement by a sponsor of the act, Senator
Donald Riegle, that its limitations provisions “should be construed to maximize potential
recoveries by the Federal Government by preserving to the greatest extent permissible
by law claims that would otherwise have been lost due to the expiration of hitherto
applicable limitations periods.” See 135 Cong. Rec. S10205 (daily ed. Aug. 4, 1989);
see also UMLIC-Nine Corp. v. Lipan Springs Dev. Corp., 168 F.3d 1173, 1178 (10th Cir.
1999) (quoting this statement and noting that in interpreting a statute, substantial weight
is accorded to statements by its sponsors concerning its purpose and scope).
The Court concludes that a general policy of the statute to aid plaintiff and
Senator Riegle’s statement are not sufficient to overcome the plain language of the
statute. That policy and statement certainly do not suggest a Congressional intent to give
plaintiff unfettered latitude in asserting claims, as the Extender Statute clearly and
unambiguously imposes a deadline for such claims, which must be enforced in
accordance with its terms. The Extender Statute also plainly and unambiguously
imposes that deadline “notwithstanding any provision of any contract,” including a
tolling agreement, and that language too must be enforced.
4.

Plaintiff next argues that the Extender Statute’s “notwithstanding”

language should be interpreted against the backdrop of the general rule that a limitations
period may be waived. The Court rejects this argument as well. As noted above, in Mid
5

State the Supreme Court indicated that a statutory limitations period may not be waived
or tolled if Congress intended such a prohibition in enacting the limitations period.
Plaintiff again seeks to distinguish Mid State and confine it to the particular statute at
issue in that case. Plaintiff, however, has not addressed the key inquiry from that
case—whether Congress intended by the limitations period to extinguish the right to sue
instead of merely barring the remedy after that period. As this Court previously
concluded, the “notwithstanding” language provides clear evidence that Congress
intended that the right to sue be extinguished at the expiration of the limitations period
imposed by the Extender Statute.
5.

Plaintiff also takes issue with the Court’s conclusion that the Extender

Statute is akin to a statute of repose that extinguishes the right to sue. As the Court
previously reasoned, the Tenth Circuit has indicated that Section 13 (the limitations
statute displaced by the Extender Statute) contains a statute of repose, and the Extender
Statute’s three-year limitations period is similar to that statute of repose because it sets
an outside date for the filing of claims. Plaintiff argues that Section 13 does not call its
three-year limitations period a “statute of repose” and that the Extender Statute should
not be considered a statute of repose just because it displaces a statute of repose.
Plaintiff also argues that statutes of repose may sometimes be waived. Neither plaintiff
nor the FDIC, however, has attempted to analyze whether Section 13 or the Extender
Statute extinguishes the right to sue or merely bars the remedy—the relevant inquiry
under Mid State identified by this Court in its previous opinion. Thus, plaintiff has not
6

indicated how the Court erred in its analysis. Moreover, the Extender Statute’s
“notwithstanding” language provides additional evidence that Congress intended to
extinguish the right to sue. The Court does not offer any opinion concerning whether
statutes of repose may be tolled by agreement as a general rule; the Court merely holds
that this particular statute may not be tolled by agreement, pursuant to the analysis
indicated in Mid State.2
6.

Plaintiff and the FDIC argue that their interpretation of the Extender

Statute to allow tolling by agreement should be granted some deference by this Court.
Although neither agency has cited any such formal interpretation that it has issued, they
note that they have used such tolling agreements for many years. The FDIC argues for
Skidmore deference, under which “[t]he weight of such a judgment [by an agency] in a
particular case will depend upon the thoroughness evident in its consideration, the
validity of its reasoning, its consistency with earlier and later pronouncements, and all
those factors which give it power to persuade, if lacking power to control.” See
Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). The Tenth Circuit has noted,

2

Plaintiff cites In re Lehman Brothers Securities and ERISA Litigation, 2012 WL
6584524 (S.D.N.Y. Dec. 18, 2012), in which the court rejected an argument based on
Mid State. The Court does not find that case persuasive on this issue. That court did not
analyze whether the statute at issue extinguished the right to sue, but instead it merely
distinguished the policy furthered by the statute in Mid State. See id. at *2. Moreover,
the Lehman Brothers court was considering the tolling of Section 13, the underlying
statute of limitations, which does not contain the “notwithstanding” language that is key
to this Court’s ruling concerning the Extender Statute. See id. This Court does not offer
any opinion here concerning whether Section 13’s limitations periods may be tolled by
agreement.
7

however, that courts do not generally defer to an agency’s interpretation of a statute
lying outside that agency’s particular expertise, and that “an agency’s interpretation of
a statute merits deference under Skidmore only in proportion to its power to persuade.”
See Hydro Resources, Inc. v. U.S. E.P.A., 608 F.3d 1131, 1146 & n.10 (10th Cir. 2010)
(internal quotations omitted).

In this instance, the Court will not defer to the

interpretation of the Extender Statute urged by plaintiff and the FDIC. Those agencies
do not have any particular expertise with respect to the interpretation of statutory
limitations periods. In addition, as noted above, the Extender Statute unambiguously
precludes reliance on agreements to alter its limitations periods; thus, the positions of
plaintiff and the FDIC have no persuasive value. The Extender Statute is clear, and the
fact that plaintiff and the FDIC have been using tolling agreements in contravention to
the statute does not compel or weigh in favor of a contrary interpretation. See Chevron,
U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984)
(if Congressional intent is clear, a court does not defer to an agency and must give effect
to that unambiguously expressed intent).
7.

Plaintiff again suggests that defendants should be equitably estopped from

arguing that the tolling agreement they executed may not be enforced. Plaintiff cites
Montoya v. Chao, 296 F.3d 952 (10th Cir. 2002). In that case, however, the Tenth
Circuit merely held that a particular statutory limitations period was not jurisdictional
and was therefore subject to equitable tolling. See id. That holding is not relevant to the
question whether equitable estoppel is appropriate in this case with this statute. The
8

Court previously concluded, based on precedent, that the Tenth Circuit would likely not
permit equitable estoppel in this instance in which application of that doctrine would
effectively eviscerate the “notwithstanding” language in the Extender Statute. Plaintiff
has not addressed that Tenth Circuit precedent or that potential evisceration; thus,
plaintiff has not persuaded the Court that it erred in its original conclusion.
8.

Plaintiff asserts for the first time that even without recourse to the tolling

agreement, its state law claims are timely under the Extender Statute’s alternative
limitations period of “the period applicable under State law.” First, this issue falls
outside of the Court’s reconsideration of the issue of the enforcement of the tolling
agreement, and thus this argument by plaintiff is improper. Moreover, plaintiff’s
argument lacks merit. Under the Extender Statute, the applicable five-year state-law
limitations period would run from the violation or purchase date, not from the date of
plaintiff’s appointment as conservator (which triggers the Extender Statute’s three-year
limitations period). In addition, the “notwithstanding” language applies to either
alternative limitations period under the Extender Statute; thus, plaintiff may not use the
tolling agreement to extend the applicable state-law limitations period. Plaintiff filed this
suit more than five years after the certificates at issue were purchased; accordingly,
plaintiff’s state-law claims are not timely under the applicable state limitations periods.
9.

Plaintiff also repeats its original argument that the Extender Statute’s three-

year limitations period should be measured from the date of its appointment as liquidator
for the credit unions and not from its earlier conservator appointment date. This
9

argument too improperly exceeds the scope of the reconsideration granted by the Court.
In addition, plaintiff’s argument lacks merit, for the reasons stated by the Court in its
original opinion. Plaintiff cites to UMLIC, in which the Tenth Circuit held that the threeyear period could be reset by the FDIC’s appointment as conservator to a second
savings and loan that had acquired the asset at issue. See 168 F.3d 1173. The Tenth
Circuit did not analyze the particular language involving the dates of appointment as
conservator and liquidator, however. The statute provides that either appointment
triggers the three-year period. Thus, plaintiff’s three-year period in this case must be
measured from the date of its appointment as conservator for the credit unions.
10.

In summary, the Court is not persuaded that it erred in its previous ruling,

and it reaffirms that ruling that plaintiff’s tolling agreement with defendants is not
effective in extending the applicable three-year limitations period under the Extender
Statute.

IT IS SO ORDERED.
Dated this 10th day of July, 2013, in Kansas City, Kansas.

s/ John W. Lungstrum
John W. Lungstrum
United States District Judge
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114 S.Ct. 2048
Supreme Court of the United States
O'MELVENY & MYERS, Petitioner,
v.
FEDERAL DEPOSIT INSURANCE
CORPORATION as Receiver for
American Diversified Savings Bank et al.

West Headnotes (10)

[1]

State law, rather than federal law, governs the
imputation of corporate officers' knowledge of
fraud to corporation asserting state law causes of
action; there is no federal general common law
and remote possibility that corporation might go
into federal receivership is no conceivable basis
for adopting special federal common-law rule
divesting states of authority over entire law of
imputation.

No. 93–489. | Argued March
21, 1994. | Decided June 13, 1994.
Federal Deposit Insurance Corporation (FDIC), as receiver
for failed savings and loan (S&L), sued former counsel
of S&L for legal malpractice and breach of fiduciary duty
regarding counsel's advice and services in connection with
public offerings. The United States District Court for the
Central District of California, Terry J. Hatter, Jr., J., granted
summary judgment for law firm on ground that FDIC stood
in shoes of S&L to whom wrongdoing of insiders was
attributed so as to preclude any claims against law firm.
FDIC appealed. The Court of Appeals for the Ninth Circuit,
Poole, Circuit Judge, 969 F.2d 744, reversed and remanded
ruling that officers' inequitable conduct, even if attributable
to S&L, was not imputed to FDIC so as to preclude legal
malpractice action. Law firm petitioned for writ of certiorari.
The Supreme Court, Justice Scalia, granted writ and held that:
(1) California law, rather than federal law, governs imputation
of corporate officer's knowledge of fraud to corporation
asserting cause of action created by state law; (2) California
law, rather than federal law, applied to whether knowledge
of fraudulent conduct of S&L's officers could be imputed to
FDIC suing as receiver; and (3) even if Financial Institutions
Reform, Recovery, and Enforcement Act (FIRREA) was
inapplicable to instant receivership which began prior to
effective date of FIRREA, judicial creation of special federal
rule of imputation with respect to FDIC would not be justified
absent any significant conflict between federal policy or
interest and use of state law.

Federal Courts
Corporations and other organizations

32 Cases that cite this headnote
[2]

Building and Loan Associations
Notice to officer or agent
Federal Courts
Banks and banking
California law, rather than federal law, governed
question of whether knowledge of corporate
officers of failed savings and loan (S&L)
of fraudulent conduct could be imputed to
S&L, and hence to Federal Deposit Insurance
Corporation (FDIC), as receiver, in FDIC's suit
against law firm which had represented S&L for
professional negligence and breach of fiduciary
duty; court would not adopt court-made rule
to supplement federal statutory regulation under
the Financial Institutions Reform, Recovery,
and Enforcement Act (FIRREA) which was
comprehensive and detailed and specifically
created special federal rules of decision
regarding claims by, and defenses against, FDIC
as receiver; to create additional federal commonlaw exceptions would not supplement scheme,
but would alter it. Federal Deposit Insurance Act,
§ 2[11](d)(2)(A)(i), (d)(9, 14), (e)(1, 3), (k), 12
U.S.C.A. § 1821(d)(2)(A)(i), (d)(9, 14), (e)(1, 3),
(k).

Reversed and remanded.
Stevens, J., concurred and filed opinion joined by Blackmun,
O'Connor, and Souter, JJ.

156 Cases that cite this headnote
[3]

States
Federal Supremacy; Preemption
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Matters left unaddressed in comprehensive and
detailed federal statutory scheme are presumably
left subject to disposition provided by state law.
30 Cases that cite this headnote
[4]

98 Cases that cite this headnote
[6]

Building and Loan Associations
Notice to officer or agent
Federal Courts
Banks and banking

Building and Loan Associations
Rights, powers, duties, and liabilities of
receiver in general

Even assuming that Financial Institutions
Reform, Recovery, and Enforcement Act
(FIRREA) did not apply to suit by Federal
Deposit Insurance Corporation (FDIC), as
receiver for failed savings and loan (S&L),
against law firm which had represented S&L
since FIRREA was enacted after FDIC took
over as receiver, FDIC's suit was not one
of those extraordinary cases in which judicial
creation of federal rule of decision was warranted
with respect to issue of whether knowledge of
fraudulent conduct of S&L's officers had to be
imputed to S&L, and hence to FDIC, as receiver,
where FDIC identified no significant conflict
between federal policy or interest and use of
California law, not even when implicating most
lightly invoked federal interest, i.e., uniformity.
Federal Deposit Insurance Act, § 2[11](d)(2)(A)
(i), 12 U.S.C.A. § 1821(d)(2)(A)(i).

Building and Loan Associations
Actions by or against receivers or assignees
for creditors
Language of Financial Institutions Reform,
Recovery, and Enforcement Act (FIRREA) that
Federal Deposit Insurance Corporation (FDIC)
by operation of law succeeds to all rights, titles,
powers, and privileges of insured depository
institution indicates that FDIC as receiver steps
into shoes of failed S&L, obtaining rights of
insured depository institution that existed prior
to receivership, and that in litigation by FDIC
asserting claims of S&L any defense good
against original parties is good against receiver.
Federal Deposit Insurance Act, § 2[11](d)(2)(A)
(i), 12 U.S.C.A. § 1821(d)(2)(A)(i).
79 Cases that cite this headnote

156 Cases that cite this headnote
[5]

Building and Loan Associations
Rights, powers, duties, and liabilities of
receiver in general

[7]

Instances where judicial creation of special
federal rule is warranted are few and restricted,
limited to situations where there is significant
conflict between some federal policy or interest
and use of state law.

Federal Courts
Banks and banking
States
Banking and financial or credit transactions
Provision of Financial Institutions Reform,
Recovery, and Enforcement Act (FIRREA)
stating that Federal Deposit Insurance
Corporation (FDIC) by operation of the law
succeeds to all rights, titles, powers, and
privileges of insured depository institution
places FDIC in shoes of insolvent S&L, to work
out its claims under state law, except where some
provision in extensive framework of FIRREA
provides otherwise. Federal Deposit Insurance
Act, § 2[11] (d)(2)(A)(i), (d)(9, 14), (e)(1, 3), (k),
12 U.S.C.A. §§ 1821(d)(2)(A)(i), (d)(9, 14), (e)
(1, 3), (k).

Federal Courts
Federal Rules of Decision

57 Cases that cite this headnote
[8]

Federal Courts
Federal Rules of Decision
Not only permissibility but also scope of judicial
displacement of state rules turns upon existence
of significant conflict between some federal
policy or interest and use of state law.
54 Cases that cite this headnote
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[9]

Building and Loan Associations
Notice to officer or agent
Federal Courts
Banks and banking
States
Banking and financial or credit transactions
Potential depletion of federal deposit insurance
fund if state law, rather than federal law,
were applied to issue of whether knowledge of
fraudulent conduct of savings and loans' (S&L)
officers had to be imputed to S&L, and hence
to the Federal Deposit Insurance Corporation
(FDIC), as receiver, to estop FDIC from pursuing
its tort claims against law firm which had
represented S&L was not sufficient conflict
between federal policy and state law so as
to require judicial creation of special federal
rule of imputation, where neither Financial
Institutions Reform, Recovery and Enforcement
Act (FIRREA) nor prior law set forth any
anticipated levels for deposit fund and there was
no federal policy that fund should always win.
Federal Deposit Insurance Act, § 2[11] (d)(2)(A)
(i), 12 U.S.C.A. § 1821(d)(2)(A)(i).
28 Cases that cite this headnote

[10]

Building and Loan Associations
Notice to officer or agent
Federal Courts
Banks and banking
States
Banking and financial or credit transactions
Federal Deposit Insurance Corporation's (FDIC)
contention that it would disserve federal program
to permit State of California to insulate
malpractice of attorney for former savings and
loan (S&L) and impose costs on taxpayers
was insufficient basis for judicial creation of
special federal rule with respect to issue of
whether knowledge of fraudulent conduct of
S&L's officers had to be imputed to S&L and
hence to FDIC, as receiver, so as to estop
FDIC from pursuing its tort claims against
S&L's attorneys; by presuming to judge what
constitutes malpractice, argument demonstrated
runaway tendencies of federal common law

untethered to genuinely identifiable, as opposed
to judicially constructed, federal policy. Federal
Deposit Insurance Act, § 2[11] (d)(2)(A)(i), 12
U.S.C.A. § 1821(d)(2)(A)(i).
25 Cases that cite this headnote

**2050 Syllabus *
Respondent Federal Deposit Insurance Corporation (FDIC),
receiver for an insolvent California savings and loan (S
& L), caused the S & L to make refunds to investors in
certain fraudulent real estate syndications in which the S &
L had been represented by petitioner law firm. The FDIC
filed suit against petitioner in the Federal District Court
and alleged state causes of action for **2051 professional
negligence and breach of fiduciary duty. Petitioner moved for
summary judgment, alleging, inter alia, that knowledge of the
fraudulent conduct of the S & L's officers must be imputed to
the S & L, and hence to the FDIC, which, as receiver, stood
in the S & L's shoes; and thus the FDIC was estopped from
pursuing its tort claims. The court granted the motion, but the
Court of Appeals reversed, indicating that a federal commonlaw rule of decision controlled.
Held: The California rule of decision, rather than a federal
rule, governs petitioner's tort liability. Pp. 2052–2056.
(a) State law governs the imputation of corporate officers'
knowledge to a corporation that is asserting causes of action
created by state law. There is no federal general common law,
Erie R. Co. v. Tompkins, 304 U.S. 64, 78, 58 S.Ct. 817, 822,
82 L.Ed. 1188, and the remote possibility that corporations
may go into federal receivership is no conceivable basis for
adopting a special federal common-law rule divesting States
of authority over the entire law of imputation. Pp. 2052–2053.
(b) California law also governs the narrower question whether
corporate officers' knowledge can be imputed to the FDIC
suing as receiver. This Court will not adopt a judgemade federal rule to supplement comprehensive and detailed
federal statutory regulation; matters left unaddressed in such
a scheme are presumably left to state law. Title 12 U.S.C.
§ 1821(d)(2)(A)(i)—which states that “the [FDIC] shall, ...
by operation of law, succeed to—all rights, titles, powers,
and privileges of the insured depository institution”—places
the FDIC in the insolvent S & L's shoes to pursue its
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claims under state law, except where some provision in the
extensive framework of the Financial Institutions Reform,
*80 Recovery, and Enforcement Act of 1989 (FIRREA)
specifically creates a special federal rule of decision. Pp.
2053–2054.
(c) Judicial creation of a special federal rule would not
be justified even if FIRREA is inapplicable to the instant
receivership, which began in 1986. Instances where a special
federal rule is warranted are few and restricted, limited to
situations where there is a significant conflict between some
federal policy or interest and the use of state law. The
FDIC has identified no significant conflict here, not even
one implicating the most lightly invoked federal interest:
uniformity. Pp. 2054–2056.
969 F.2d 744 (CA 9 1992), reversed and remanded.
SCALIA, J., delivered the opinion for a unanimous
Court. STEVENS, J., filed a concurring opinion, in which
BLACKMUN, O'CONNOR, and SOUTER, JJ., joined, post,
p. 2056.

Attorneys and Law Firms
Rex Lee, for petitioner.
Paul Bender, for respondents.
Opinion
Justice SCALIA delivered the opinion of the Court.
The issue in this case is whether, in a suit by the Federal
Deposit Insurance Corporation (FDIC) as receiver of a
federally *81 insured bank, it is a federal-law or rather a
state-law rule of decision that governs the tort liability of
attorneys who provided services to the bank.

I
American Diversified Savings Bank (ADSB or S & L)
is a California-chartered and federally insured savings and
loan. The following facts have been stipulated to, or are
uncontroverted, by the parties to the case, and we assume
them to be true for purposes of our decision. ADSB was
acquired in 1983 by Ranbir Sahni and Lester Day, who
respectively obtained 96% and 4% of its stock, and who
respectively served as its chairman/CEO and president.

Under their leadership, ADSB engaged in many risky real
estate transactions, principally through limited partnerships
sponsored by ADSB and its subsidiaries. Together, Sahni and
Day also fraudulently overvalued ADSB's assets, engaged
**2052 in sham sales of assets to create inflated “profits,”
and generally “cooked the books” to disguise the S & L's
dwindling (and eventually negative) net worth.
In September 1985, petitioner O'Melveny & Myers, a Los
Angeles-based law firm, represented ADSB in connection
with two real estate syndications. At that time, ADSB was
under investigation by state and federal regulators, but that
fact had not been made public. In completing its work for the
S & L, petitioner did not contact the accounting firms that
had previously done work for ADSB, nor state and federal
regulatory authorities, to inquire about ADSB's financial
status. The two real estate offerings on which petitioner
worked closed on December 31, 1985. On February 14, 1986,
federal regulators concluded that ADSB was insolvent and
that it had incurred substantial losses because of violations
of law and unsound business practices. Respondent stepped
*82 in as receiver for ADSB, 1 and on February 19,
1986, filed suit against Messrs. Sahni and Day in Federal
District Court, alleging breach of fiduciary duty and, as to
Sahni, Racketeer Influenced and Corrupt Organizations Act
violations. Soon after taking over as receiver, respondent
began receiving demands for refunds from investors who
claimed that they had been deceived in connection with the
two real estate syndications. Respondent caused ADSB to
rescind the syndications and to return all of the investors'
money plus interest.
On May 12, 1989, respondent sued petitioner in the United
States District Court for the Central District of California,
alleging professional negligence and breach of fiduciary duty.
The parties stipulated to certain facts and petitioner moved
for summary judgment, arguing that (1) it owed no duty to
ADSB or its affiliates to uncover the S & L's own fraud; (2)
that knowledge of the conduct of ADSB's controlling officers
must be imputed to the S & L, and hence to respondent,
which, as receiver, stood in the shoes of the S & L; and (3)
that respondent was estopped from pursuing its tort claims
against petitioner because of the imputed knowledge. On
May 15, 1990, the District Court granted summary judgment,
explaining only that petitioner was “entitled to judgment in
its favor ... as a matter of law.” The Court of Appeals for
the Ninth Circuit reversed, on grounds that we shall discuss
below. 969 F.2d 744 (1992). Petitioner filed a petition for writ
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of certiorari, which we granted. 510 U.S. 989, 114 S.Ct. 543,
126 L.Ed.2d 445 (1993).

*83 II
It is common ground that the FDIC was asserting in this
case causes of action created by California law. Respondent
contends that in the adjudication of those causes of action (1)
a federal common-law rule and not California law determines
whether the knowledge of corporate officers acting against
the corporation's interest will be imputed to the corporation;
and (2) even if California law determines the former question,
federal common law determines the more narrow question
whether knowledge by officers so acting will be imputed to
the FDIC when it sues as receiver of the corporation. 2
[1] The first of these contentions need not detain us long,
as it is so plainly wrong. **2053 “There is no federal
general common law,” Erie R. Co. v. Tompkins, 304 U.S.
64, 78, 58 S.Ct. 817, 822, 82 L.Ed. 1188 (1938), and
(to anticipate somewhat a point we will elaborate more
fully in connection with respondent's second contention)
the remote possibility that corporations may go into federal
receivership is no conceivable basis for adopting a special
federal common-law rule divesting States of authority over
the entire law of imputation. See Bank of America Nat.
Trust & Sav. Assn. v. Parnell, 352 U.S. 29, 33–34, 77
S.Ct. 119, 121–122, 1 L.Ed.2d 93 (1956). The Ninth Circuit
believed that its conclusion on this point was in harmony
with Schacht v. Brown, 711 F.2d 1343 (CA7 1983), Cenco
Inc. v. Seidman & Seidman, 686 F.2d 449 (CA7 1982), and
In re Investors Funding Corp. of N.Y. Securities Litigation,
523 F.Supp. 533 (SDNY 1980), 969 F.2d, at 750, but even
a cursory examination of those cases shows the contrary.
In Cenco, where the cause of action similarly arose under
state common law, the Seventh Circuit's analysis of *84
the “circumstances under which the knowledge of fraud on
the part of the plaintiff's directors [would] be imputed to the
plaintiff corporation [was] merely an attempt to divine how
Illinois courts would decide that issue.” Schacht, supra, at
1347 (citing Cenco, supra, at 455). Likewise, in Investors
Funding, the District Court analyzed the potential affirmative
defenses to the state-law claims by applying “[t]he controlling
legal principles [of] New York law.” 523 F.Supp., at 540. In
Schacht, the Seventh Circuit expressly noted that “the cause
of action [at issue] arises under RICO, a federal statute; we
therefore write on a clean slate and may bring to bear federal
policies in deciding the estoppel question.” 711 F.2d, at 1347.

In seeking to defend the Ninth Circuit's holding, respondent
contends (to quote the caption of its argument) that “The
Wrongdoing Of ADSB's Insiders Would Not Be Imputed To
ADSB Under Generally Accepted Common Law Principles,”
Brief for Respondent 12—in support of which it attempts
to show that nonattribution to the corporation of dishonest
officers' knowledge is the rule applied in the vast bulk of
decisions from 43 jurisdictions, ranging from Rhode Island
to Wyoming. See, e.g., id., at 21–22, n. 9 (distinguishing,
inter alia, Cook v. American Tubing & Webbing Co., 28 R.I.
41, 65 A. 641 (1905), and American Nat. Bank of Powell
v. Foodbasket, 497 P.2d 546 (Wyo.1972)). The supposed
relevance of this is set forth in a footnote: “It is our position
that federal common law does govern this issue, but that
the content of the federal common law rule corresponds
to the rule that would independently be adopted by most
jurisdictions.” Brief for Respondent 15, n. 3. If there were a
federal common law on such a generalized issue (which there
is not), we see no reason why it would necessarily conform
to that “independently ... adopted by most jurisdictions.” But
the short of the matter is that California law, not federal law,
governs the imputation of knowledge to corporate victims
of *85 alleged negligence, and that is so whether or not
California chooses to follow “the majority rule.”
[2] We turn, then, to the more substantial basis for the
decision below, which asserts federal pre-emption not over
the law of imputation generally, but only over its application
to the FDIC suing as receiver. Respondent begins its defense
of this principle by quoting United States v. Kimbell Foods,
Inc., 440 U.S. 715, 726, 99 S.Ct. 1448, 1457, 59 L.Ed.2d
711 (1979), to the effect that “federal law governs questions
involving the rights of the United States arising under
nationwide federal programs.” But the FDIC is not the United
States, and even if it were we would be begging the question
to assume that it was asserting its own rights rather than, as
receiver, the rights of ADSB. In any event, knowing whether
“federal law governs” in the Kimbell Foods sense—a sense
which includes federal adoption of state-law rules, see id., at
727–729, 99 S.Ct. at 1457–1459—does not much advance the
ball. The issue in the present case is whether the California
rule of decision is to be applied to the issue of imputation or
displaced, and if it is applied it is of only theoretical interest
whether the basis for that **2054 application is California's
own sovereign power or federal adoption of California's
disposition. See Boyle v. United Technologies Corp., 487 U.S.
500, 507, n. 3, 108 S.Ct. 2510, 2516, n. 3, 101 L.Ed.2d 442
(1988).
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§ 1821(k) (permitting claims against directors and officers
[3] [4] In answering the central question of displacement for gross negligence, regardless of whether state law would
of California law, we of course would not contradict an
require greater culpability); § 1821(d)(9) (excluding certain
explicit federal statutory provision. Nor would we adopt a
state-law claims against FDIC based on oral agreements by
court-made rule to supplement federal statutory regulation
the S & L). Inclusio unius, exclusio alterius. It is hard to
that is comprehensive and detailed; matters left unaddressed
*87 avoid the conclusion that § 1821(d)(2)(A)(i) places
in such a scheme are presumably left subject to the disposition
the FDIC in the shoes of the insolvent S & L, to work out
provided by state law. See Northwest Airlines, Inc. v.
its claims under state law, except where some provision in
Transport Workers, 451 U.S. 77, 97, 101 S.Ct. 1571, 1583–
the extensive framework of FIRREA provides otherwise. To
1584, 67 L.Ed.2d 750 (1981); Milwaukee v. Illinois, 451 U.S.
create additional “federal common-law” exceptions is not to
304, 319, 101 S.Ct. 1784, 1793, 68 L.Ed.2d 114 (1981).
“supplement” this scheme, but to alter it.
Petitioner asserts that both these principles apply in the
present case, by reason of 12 U.S.C. § 1821(d)(2)(A)(i) (1988
[6] We have thought it necessary to resolve the effect of
ed., Supp. IV), and the comprehensive legislation of which it
FIRREA because respondent argued that the statute not only
is a part, the Financial Institutions *86 Reform, Recovery,
did not prevent but positively authorized federal common
and Enforcement Act of 1989 (FIRREA), Pub.L. 101–73, 103
law. We are reluctant to rest our judgment on FIRREA
Stat. 183.
alone, however, since that statute was enacted into law in
1989, while respondent took over as receiver for ADSB
Section 1821(d)(2)(A)(i), which is part of a title captioned
in 1986. The FDIC is willing to “assume ... that FIRREA
“Powers and duties of [the FDIC] as ... receiver,” states that
would have taken effect in time to be relevant to this
“the [FDIC] shall, ... by operation of law, succeed to—all
case,” Brief for Respondent 35, n. 21, but it is not selfrights, titles, powers, and privileges of the insured depository
evident that that assumption is correct. See Landgraf v.
institution....” 12 U.S.C. § 1821(d)(2)(A)(i) (1988 ed., Supp.
USI Film Products, 511 U.S. 244, 268–270, 274, 114 S.Ct.
IV). This language appears to indicate that the FDIC as
1483, 1498–1499, 1502, 128 L.Ed.2d 229 (1994); cf. id., at
receiver “steps into the shoes” of the failed S & L, cf. Coit
290–291, 114 S.Ct. 1522, at 1524 (SCALIA, J., **2055
Independence Joint Venture v. FSLIC, 489 U.S. 561, 585,
concurring in judgment). It seems to us imprudent to resolve
109 S.Ct. 1361, 1374, 103 L.Ed.2d 602 (1989), obtaining the
the retroactivity question without briefing, and inefficient to
rights “of the insured depository institution” that existed prior
pretermit the retroactivity issue on the basis of the FDIC's
to receivership. Thereafter, in litigation by the FDIC asserting
concession, since that would make our decision of limited
the claims of the S & L—in this case California tort claims
value in other cases. As we proceed to explain, even assuming
potentially defeasible by a showing that the S & L's officers
the inapplicability of FIRREA this is not one of those cases
had knowledge—“ ‘any defense good against the original
in which judicial creation of a special federal rule would be
party is good against the receiver.’ ” 969 F.2d, at 751 (quoting
justified.
Allen v. Ramsay, 179 Cal.App.2d 843, 854, 4 Cal.Rptr. 575,
583 (1960)).
[7] [8] Such cases are, as we have said in the past, “few
and restricted,” Wheeldin v. Wheeler, 373 U.S. 647, 651, 83
[5] Respondent argues that § 1821(d)(2)(A)(i) should be S.Ct. 1441, 1445, 10 L.Ed.2d 605 (1963), limited to situations
read as a nonexclusive grant of rights to the FDIC receiver,
where there is a “significant conflict between some federal
which can be supplemented or modified by federal common
policy or interest and the use of state law.” Wallis v. Pan
law; and that FIRREA as a whole, by demonstrating the high
American Petroleum Corp., 384 U.S. 63, 68, 86 S.Ct. 1301,
federal interest in this area, confirms the courts' authority to
1304, 16 L.Ed.2d 369 (1966). Our cases uniformly require the
promulgate such common law. This argument is demolished
existence of such a conflict as a precondition for recognition
by those provisions of FIRREA which specifically create
of a federal rule of decision. See, e.g., Kamen v. Kemper
special federal rules of decision regarding claims by, and
Financial Services, Inc., 500 U.S. 90, 98, 111 S.Ct. 1711,
defenses against, the FDIC as receiver. See 12 U.S.C.
1717, 114 L.Ed.2d 152 (1991); Boyle, supra, 487 U.S., at
§ 1821(d)(14) (1988 ed., Supp. IV) (extending statute of
508, 108 S.Ct., at 2516; Kimbell Foods, 440 U.S., at 728,
limitations beyond period that might exist under state law);
99 S.Ct., at 1458. Not only the permissibility but also the
§§ 1821(e)(1), (3) (precluding state-law claims against the
scope of judicial displacement of state rules *88 turns upon
FDIC under certain contracts it is authorized to repudiate);
such a conflict. See, e.g., Kamen, supra, 500 U.S., at 98,
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111 S.Ct., at 1717; Boyle, supra, 487 U.S., at 508, 108
S.Ct., at 2516. What is fatal to respondent's position in the
present case is that it has identified no significant conflict
with an identifiable federal policy or interest. There is not
even at stake that most generic (and lightly invoked) of
alleged federal interests, the interest in uniformity. The rules
of decision at issue here do not govern the primary conduct
of the United States or any of its agents or contractors,
but affect only the FDIC's rights and liabilities, as receiver,
with respect to primary conduct on the part of private actors
that has already occurred. Uniformity of law might facilitate
the FDIC's nationwide litigation of these suits, eliminating
state-by-state research and reducing uncertainty—but if the
avoidance of those ordinary consequences qualified as an
identifiable federal interest, we would be awash in “federal
common-law” rules. See United States v. Yazell, 382 U.S.
341, 347, n. 13, 86 S.Ct. 500, 504, n. 13, 15 L.Ed.2d 404
(1966).
[9] The closest respondent comes to identifying a specific,
concrete federal policy or interest that is compromised by
California law is its contention that state rules regarding
the imputation of knowledge might “deplet [e] the deposit
insurance fund,” Brief for Respondent 32. But neither
FIRREA nor the prior law sets forth any anticipated level
for the fund, so what respondent must mean by “depletion”
is simply the forgoing of any money which, under any
conceivable legal rules, might accrue to the fund. That is
a broad principle indeed, which would support not just
elimination of the defense at issue here, but judicial creation
of new, “federal-common-law” causes of action to enrich the
fund. Of course we have no authority to do that, because
there is no federal policy that the fund should always win.
Our cases have previously rejected “more money” arguments
remarkably similar to the one made here. See Kimbell Foods,
supra, 440 U.S., at 737–738, 99 S.Ct., at 1463–1464; Yazell,
supra, 382 U.S., at 348, 86 S.Ct., at 504; cf. Robertson
v. Wegmann, 436 U.S. 584, 593, 98 S.Ct. 1991, 1996, 56
L.Ed.2d 554 (1978).
[10]
*89 Even less persuasive—indeed, positively
probative of the dangers of respondent's facile approach
to federal-common-law-making—is respondent's contention
that it would “disserve the federal program” to permit
California to insulate “the attorney's or accountant's
malpractice,” thereby imposing costs “on the nation's
taxpayers, rather than on the negligent wrongdoer.” Brief
for Respondent 32. By presuming to judge what constitutes
malpractice, this argument demonstrates the runaway

tendencies of “federal common law” untethered to a
genuinely identifiable (as opposed to judicially constructed)
federal policy. What sort of tort liability to impose on
lawyers and accountants in general, and on lawyers and
accountants who provide services to federally insured
financial institutions in particular, **2056 “ ‘involves a host
of considerations that must be weighed and appraised,’ ”
Northwest Airlines, Inc., 451 U.S., at 98, n. 41, 101 S.Ct.,
at 1584, n. 41 (quoting United States v. Gilman, 347 U.S.
507, 512–513, 74 S.Ct. 695, 698, 98 L.Ed. 898 (1954))—
including, for example, the creation of incentives for careful
work, provision of fair treatment to third parties, assurance
of adequate recovery by the federal deposit insurance fund,
and enablement of reasonably priced services. Within the
federal system, at least, we have decided that that function
of weighing and appraising “ ‘is more appropriately for those
who write the laws, rather than for those who interpret them.’
” Northwest Airlines, supra, 451 U.S., at 98, n. 41, 101 S.Ct.,
at 1584, n. 41 (quoting Gilman, supra, 347 U.S., at 513, 74
S.Ct., at 698).
We conclude that this is not one of those extraordinary cases
in which the judicial creation of a federal rule of decision
is warranted. As noted earlier, the parties are in agreement
that if state law governs it is the law of California; but they
vigorously disagree as to what that law provides. We leave
it to the Ninth Circuit to resolve that point. The judgment is
reversed and the case remanded for proceedings consistent
with this opinion.
So ordered.

*90 Justice STEVENS, with whom Justice BLACKMUN,
Justice O'CONNOR, and Justice SOUTER join, concurring.
While I join the Court's opinion, I add this comment to
emphasize an important difference between federal courts
and state courts. It would be entirely proper for a state court
of general jurisdiction to fashion a rule of agency law that
would protect creditors of an insolvent corporation from the
consequences of wrongdoing by corporate officers even if
the corporation itself, or its shareholders, would be bound
by the acts of its agents. Indeed, a state court might well
attach special significance to the fact that the interests of
taxpayers as well as ordinary creditors will be affected by
the rule at issue in this case. Federal courts, however, “unlike
their state counterparts, are courts of limited jurisdiction that
have not been vested with open-ended lawmaking powers.”
Northwest Airlines, Inc. v. Transport Workers, 451 U.S. 77,
95, 101 S.Ct. 1571, 1582, 67 L.Ed.2d 750 (1981). Because
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state law provides the basis for respondent FDIC's claim, that
law also governs both the elements of the cause of action
and its defenses. Unless Congress has otherwise directed, the
federal court's task is merely to interpet and apply the relevant
rules of state law.
Cases like this one, however, present a special problem. They
raise issues, such as the imputation question here, that may
not have been definitively settled in the state jurisdiction
in which the case is brought, but that nevertheless must be
resolved by federal courts. The task of the federal judges who
confront such issues would surely be simplified if Congress
had provided them with a uniform federal rule to apply. As
matters stand, however, federal judges must do their best
to estimate how the relevant state courts would perform

their lawmaking task, and then emulate that sometimes
purely hypothetical model. The Court correctly avoids any
suggestion about how the merits of the imputation issue
should be resolved on remand or in similar cases that may
arise elsewhere. “The federal judges who deal *91 regularly
with questions of state law in their respective districts and
circuits are in a better position than we to determine how local
courts would dispose of comparable issues.” Butner v. United
States, 440 U.S. 48, 58, 99 S.Ct. 914, 919, 59 L.Ed.2d 136
(1979).

Parallel Citations
114 S.Ct. 2048, 129 L.Ed.2d 67, 62 USLW 4487

Footnotes

*
1

2

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the convenience
of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
For simplicity's sake, we refer to a “receiver” throughout, which we identify as the FDIC. The reality was more complicated. The
first federal entity involved was the Federal Savings and Loan Insurance Corporation (FSLIC), which was appointed conservator of
ADSB in 1986 and receiver in June 1988. The Financial Institutions Reform, Recovery, and Enforcement Act of 1989, Pub.L. 101–
73, 103 Stat. 183, abolished FSLIC, and caused FDIC, the manager of the FSLIC resolution fund, to be substituted as receiver and
party to this case. See id., §§ 215, 401(a)(1), 401(f)(2).
The Court of Appeals appears to have agreed with the first of these contentions. Instead of the second, however, it embraced the
proposition that federal common law prevents the attributed knowledge of corporate officers acting against the corporation's interest
from being used as the basis for an estoppel defense against the FDIC as receiver. Since there is nothing but a formalistic distinction
between this argument and the second one described in text, we do not treat it separately.

End of Document
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FOR THE DISTRICT OF PUERTO RICO

3
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W HOLDING CO., INC., et al,

6
7
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8
9

v.
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10
11
12

CHARTIS INSUR. CO.-PUERTO RICO,
et al,

13
14

Defendants.

15
16

OPINION AND ORDER

17

This case stands in a long line of claims brought by the Federal Deposit Insurance

18

Corporation (“FDIC”) against directors and officers of banks throughout the United States. To date,

19

the FDIC has filed thirty-three such suits in its capacity as a receiver. In sum, the FDIC became

20

Westernbank’s receiver on April 30, 2010. W Holding Company (“W Holding”) owned all

21

outstanding shares of Westernbank’s corporate stock when the FDIC assumed receivership. (Docket

22

No. 182, ¶ 1.) The FDIC alleges Westernbank’s directors and officers (“D&O’s”) irresponsibly

23

governed Westernbank’s loan approvals, thereby violating several Puerto Rico and federal laws.

24

The D&O’s purchased liability insurance from Chartis Insurance Company of Puerto Rico

25

(“Chartis”). When the FDIC took over as receiver, the D&O’s sought coverage under their Chartis

26

policy, and Chartis denied the D&Os’ requests. W Holding and the D&O’s brought suit to enforce

27

the agreement. (See Docket No. 26-1.) The FDIC intervened, levying various claims against several

28

D&O’s, their conjugal partnerships, and trustees for negligence, breach of fiduciary duties,

Civil No. 11-2271 (GAG)
1

fraudulent conveyances, and adverse domination, as well as against Chartis and other insurers who

2

provided excess policies to the D&O’s for enforcement of such policies.

3
4

I.

Background

5

The FDIC intervened in a suit brought in the Puerto Rico Commonwealth Court by W

6

Holding and the D&O’s against Chartis for declarations of coverage under liability policies, pursuant

7

to the Puerto Rico Direct Action Statute. (Id., ¶¶ 10, 28.) The FDIC, as Westernbank’s receiver,

8

seeks recovery of $176.02 million in damages from former Westernbank D&O’s and their conjugal

9

partnerships1 for twenty-one allegedly grossly negligent commercial real estate, construction, and

10

asset-based loans and transactions approved and administered from January 28, 2004, through

11

November 19, 2009. (Docket No. 182, ¶¶ 2-3.) The FDIC also requests the court to enforce

12

contracts for liability coverage between the D&O’s and Chartis, as well as excess liability policies

13

with XL Speciality Insurance Company (“XL”), Liberty Mutual Insurance Company (“Liberty”), and

14

Ace Insurance Company (“Ace”). (Id., ¶¶ 53-55.) Lastly, the FDIC names Luis Bartoleme Rivera-

15

Cuebas, Carlos Gonzalez-Alonso, and Jane Doe in their capacities as trustees of the Socio Cultural

16

Conservation Trust, the Dominguez Sotomayor Family Trust, and the CT Family Trust, respectively,

17

for administering funds procured through allegedly fraudulent transfers. (Id., ¶¶ 55(A)-55(C).)

18

The FDIC’s complaint alleges several acts of purported gross negligence, such as

19
20
1

27

The D&O’s comprise Frank C. Stipes-Garcia, Juan Carlos Frontera-Garcia, Hector L. Del
Rio-Torres, William M. Vidal-Carvajal, Cesar A. Ruiz-Rodriguez, and Pedro R. Dominguez-Zayas.
The complaint lays out their respective roles within Westernbank during the timeframe of the alleged
grossly negligent behavior. Certain D&O’s served on Westernbank’s Senior Lending Committee
(“SLC”) and Senior Credit Committee (“SCC”). The FDIC asserts claims against the following
former D&O’s, as well: Jose Biaggi-Landron, Ricardo Cortina-Cruz, Miguel A. Vazquez-Seijo, Julia
Fuentes del Collado, Mario A. Ramirez-Matos, and Cornelius Tamboer. The conjugal partnerships
joined also include Marlene Cruz-Caballero, Lilliam Diaz-Cabassa, Gladys Barletta-Segarra,
Hannalore Schmidt-Michels, Sonia Sotomayor-Vicenty, the partner of Jose Biaggi-Landron (referred
to as Jane Doe in the complaint), Elizabeth Aldebol de Cortina, Sharon McDowell-Nixon, and Olga
Morales-Perez. (See id. ¶¶ 22-52.)

28

2

21
22
23
24
25
26
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Westernbank’s violations of loan-to-value ratio limits, lack of required borrower equity, inadequate

2

real estate appraisals, insufficient analyses of collateral or inadequate collateral, and insufficient

3

borrower repayment information and repayment sources. (Id., ¶ 5.) The FDIC also asserts that the

4

D&O’s increased, extended, and renewed expired and deteriorating loans to enable continued

5

funding of interest reserves, thereby delaying losses and defaults and increasing the losses on the

6

loans. (Id.)

7

The FDIC claims Westernbank’s officers violated major loan terms by “administering and

8

funding the construction and asset-based loans.” Specifically, the FDIC states that the officers

9

“continued funding asset-based loans despite receipt of reports showing dilution,” violated

10

“borrower covenants and loan agreements,” approved ineligible collateral, engaged in unilateral and

11

unauthorized waiver of key borrower financial covenants relating to working capital, disregarded

12

net adjusted equity value and cash flow ratios, manipulated loan monitoring systems, funded loans

13

despite borrower defaults, and extended expired loans. (Id. at 6.) The FDIC also alleges that the

14

directors “failed to heed and act upon examiner and auditor warnings of deficiencies in commercial

15

lending and administration.” (Id. at 8; see also ¶ 58 (exceeding ratio limits); ¶ 59 (loan approval

16

despite internal admonishment of “severe deficiencies”); ¶¶ 60-63 (detailing alleged disregard of

17

regulator warnings); ¶ 64 (D&O acknowledgment of malfeasance); ¶¶ 69-76 (levying specific

18

allegations against the D&O’s), and; ¶ 84 (summarizing alleged gross negligence).)

19

The FDIC discusses in detail several loans that allegedly led to the $176.02 million in losses

20

issued to Museum Towers, LP (“Museum Towers”), Yasscar Development Corporation (“Yasscar

21

Development”), Yasscar Caguas Development Corporation (“Yasscar Caguas”), Sabana Del Palmar,

22

Inc. (“Sabana”), Plaza CCD Development Corporation (“Plaza CCD”), Inyx, Inc. (“Inyx”), and

23

Intercoffee, Inc. (“Intercoffee”). The complaint details why and how the loan approvals violated

24

various internal policies, which D&O approved the loan and at what stage the D&O granted approval

25

or administered the financing, and the accountable percentage of the aggregate $176.02 million loss.

26

(Id., ¶¶ 77-80.)

27
28

3
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The FDIC asserts seven claims in its complaint: (1) gross negligence; (2) breach of fiduciary

2

duty against Tamboer; (3) adverse domination; (4)-(6) fraudulent transfers against Stipes, Tamboer,

3

and Dominguez, and; (7) direct action claims against the insurance carriers. (Docket No. 182, ¶¶

4

83–100.) Presently before the court are seven motions to dismiss the FDIC’s complaint filed by the

5

D&O’s and their conjugal partnerships. (Docket Nos. 196, 198, 199, 200, 202, 205, & 291.) For

6

the reasons stated herein, after reviewing the parties’ memoranda of law, submissions, and

7

attachments thereto, the court DENIES all motions to dismiss.

8
9
10

II.

Motion to Dismiss Standard
“The general rules of pleading require a short and plain statement of the claim showing

11

that the pleader is entitled to relief.” Gargano v. Liberty Intern. Underwriters, Inc., 572 F.3d 45,

12

48 (1st Cir. 2009) (citations omitted) (internal quotation marks omitted). “This short and plain

13

statement need only ‘give the defendant fair notice of what the . . . claim is and the grounds upon

14

which it rests.’” Id. (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)).

15

Under Rule 12(b)(6), a defendant may move to dismiss an action against him for failure

16

to state a claim upon which relief can be granted. See FED. R. CIV. P. 12(b)(6). To survive a

17

Rule 12(b)(6) motion, a complaint must contain sufficient factual matter “to state a claim to

18

relief that is plausible on its face.” Twombly, 550 U.S. at 570. The court must decide whether

19

the complaint alleges enough facts to “raise a right to relief above the speculative level.” Id. at

20

555. In so doing, the court accepts as true all well-pleaded facts and draws all reasonable

21

inferences in the plaintiff’s favor. Parker v. Hurley, 514 F.3d 87, 90 (1st Cir. 2008). However,

22

“the tenet that a court must accept as true all of the allegations contained in a complaint is

23

inapplicable to legal conclusions.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). “Threadbare

24

recitals of the elements of a cause of action, supported by mere conclusory statements, do not

25

suffice.” Id. at 678-79 (quoting Twombly, 550 U.S. at 555). “[W]here the well-pleaded facts do

26

not permit the court to infer more than the mere possibility of misconduct, the complaint has

27

alleged-but it has not ‘show[n]’-‘that the pleader is entitled to relief.’” Iqbal, 556 U.S. at 679

28
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(quoting FED. R. CIV. P. 8(a)(2)).

2
3

III.

1.

4
5
6
7
8
9
10
11
12

Discussion

The D&Os’ motions to dismiss the FDIC’s claims for negligence are DENIED. (Docket
Nos. 196, 198, 199, 200, 202, 205, & 291.) The FDIC must demonstrate the D&O’s were grossly
negligent, as directors and officers are shielded from ordinary negligence claims under Puerto Rico’s
Business Judgment Rule.2 See W Holding, Inc. v. Chartis Insur. Co., P.R., 845 F. Supp. 2d 422, 429
(D.P.R. 2012). To reiterate, the FDIC states sufficient facts to allege a plausible claim for gross
negligence, thereby satisfying Twombly and Iqbal. Therefore, any claim arising under ordinary
negligence is dismissed. The court considers the allegations and corresponding motions to dismiss
in turn.

13
14
15

Counts 1-3: Gross Negligence, Fiduciary Duty, Delayed Discovery & Adverse
Domination

A.

The FDIC’s Complaint Sufficiently Alleges Gross Negligence

The Financial Institutions Reform, Recovery, and Enforcement Act (“FIRREA”) imposes
personal liability on directors or officers of insured depository institutions for gross negligence.

16
17
18

2

P.R. LAW ANN. 14 § 3563 states,

19
20
21
22
23
24
25
26

The directors and officers shall be bound to dedicate to the affairs of
the corporation and to the exercise of their duties the attention and
care which in a similar position and under analogous circumstances
a responsible and competent director or officer would execute in
applying his/her business judgment in good faith or his/her best
judgment in the case of nonprofit corporations. Only gross
negligence in the exercise of the duties and obligations mentioned
above shall result in personal liability (emphasis added).
The statute does not distinguish between directors and officers in imposing a gross
negligence threshold for liability. Therefore, the court assesses directors and officers equally.

27
28
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Section 1821(k) of FIRREA provides that the definition of gross negligence should be grounded in

2

state law. Puerto Rico models its corporate statutes after Delaware corporate law. See Wylie v.

3

Stipes, 797 F. Supp. 2d 183, 196 (D.P.R. 2012) (citing Marquis Theatre Corp. v. Condado Mini

4

Cinema, 846 F.2d 86, 91 (1st Cir. 1988)). Gross negligence constitutes a difficult threshold to reach.

5

In assessing gross negligence claims, a reviewing court looks “for evidence as to whether a board

6

has acted in a deliberate and knowledgeable way in identifying and exploring alternatives.” Citron

7

v. Fairchild Camera & Instrument Corp., 569 A.2d 53, 66 (Del. 1989). Gross negligence “involves

8

a devil-may-care attitude or indifference to duty amounting to recklessness.” Zimmerman v.

9

Crothall, 2012 Del. Ch. LEXIS 64, at *20 (Del. Ch. Mar. 5, 2012) (citing In re Lear Corp.

10

Shareholder Litig., 2005 Del. Ch. LEXIS 133, 2005 WL 2130607, at *4 (Del. Ch. Aug. 26, 2005)).

11

Gross negligence constitutes “reckless indifference or actions that are without the bounds of reason.”

12

McPadden v. Sidhu, 964 A.2d 1262, 1274 (Del. Ch. 2008). The “intentional dereliction of a known

13

duty,” furthermore, “is a higher standard of wrongdoing than gross negligence or recklessness.” In

14

re Walt Disney Co. Deriv. Litig., 906 A.2d 27, 67 (Del. Ch. 2005).

15

Parallel FDIC actions against various directors and officers guide the court in its analysis.

16

Although FIRREA dictates that state-based gross negligence doctrine governs claims against

17

directors and officers, and the facts of each case differ, these cases nonetheless assist the court. See

18

e.g., FDIC v. Briscoe, No. 11-CV-2303 (N.D. Ga. Aug. 14, 2012); FDIC v. Willetts, No. 7:11-DV-

19

165, 2012 U.S. Dist. LEXIS 55363 (E.D.N.C. Apr. 13, 2012); FDIC v. Skow, No. 11-111 (N.D. Ga.

20

Feb. 27, 2012); FDIC v. Spangler, No. 10-CV-4288 (N.D. Ill. Dec. 22, 2011); FDIC v. Saphir, No.

21

10-7009 (N.D. Ill. Sept. 1, 2011).

22

In Briscoe, the FDIC alleged violations of law and regulations; failure to establish, enforce,

23

and follow loan policies; inadequate investigation; failure to heed regulatory warnings; loans to non-

24

creditworthy borrowers; inadequate financial information; inadequate loan documentation; unsecured

25

and undersecured loans; inadequate or non-existent appraisals; failure to perfect and maintain

26

collateral; diversion of loan proceeds; improper loan repayment programs; improper loan extensions

27

and renewables; inadequate collection procedures; improper selection and supervision of officers;

28
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improper investment and liquidity policy compliance; improper maintenance of capital-to-asset ratio;

2

insider loans; and failure to properly exercise management and supervision duties. See slip op. at

3

12-13. The court found that the complaint alleged sufficient facts for gross negligence and requested

4

the FDIC to replead sufficient facts as to each specific D&O in the group. Id. at 16, 19.

5

In Spangler, the FDIC alleged that “Loan Committee Defendants failed to follow the bank’s

6

written lending policies and ensure prudent underwriting in approving the ‘Loss Loans.’ The Loan

7

Committee allegedly approved loans without current and complete financial information on the

8

borrower and guarantor and without obtaining a full guarantee on the loans.” See slip op. at 4-5.

9

The FDIC also alleged failure to assess repayment abilities of borrowers and creditworthiness before

10

allowing generous interest reserves, as well as funding loans that were not financially feasible, failure

11

to address repeated regulatory warnings about the state of the bank, and breach of commitments to

12

regulators that the bank would limit total loans. Id. at 5, 10. The court recognized Illinois’s gross

13

negligence standard as “very great negligence,” rejecting a “recklessness definition.” Id. at 8.

14

In denying the motion to dismiss, the court noted, “[I]t is not clear that Defendants’ action

15

can be chalked up to ‘a recession.’ While it is too early in the case to know whether the evidence

16

will show that Defendants too were victims of the recession, the amended complaint does not

17

attempt to hold the Loan Committee Defendants accountable for failing to foresee future economic

18

developments.” Id. at 11. The Spangler court considered vagueness claims, noting that the

19

defendants claimed the allegations were “nothing but vague assertions that officers and directors did

20

not conform to a loan policy or get a personal guarantee.” Id. at 12. The court found this argument

21

unconvincing, ruling that the FDIC met the gross negligence standard.

22

In Saphir, Judge Pallmeyer found sufficient pleadings for gross negligence for alleged failure

23

to adequately implement and supervise loan programs, voting to approve the allegedly toxic loans,

24

failing to increase the bank’s reserves, and approving large dividend and incentive payments that

25

depleted the bank’s capital. See slip op. at 10. The court was not “troubled by the FDIC’s purported

26

failure to say ‘how’ or ‘why’ the Defendants’ conduct deviated from the applicable standard of care,

27

or to attach [the bank’s] charter . . .” Id. at 12.

28
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In Skow, the court found sufficient allegations of gross negligence where the FDIC asserted

2

that the directors and officers “deliberately pursued a speculative, high-growth lending strategy, the

3

risks of which were compounded by their failure to implement sound lending practices or to exercise

4

appropriate oversight over loan officers and the lending function,” and failed to heed regulator

5

warnings. See slip op. at 12-13.

6

Lastly, in Willetts, the court denied the defendants’ 12(b)(6) motion where the FDIC alleged

7

that “directors were repeatedly warned about regulator violations and were advised that loans were

8

being made in violation of the loan policy but took no action.” See 2012 U.S. Dist. LEXIS 55363,

9

at *12. The FDIC also contended that “many loans were approved after an inappropriate level of

10

review,” and that the bank was improperly structured, lacked feasibility studies, overstated value,

11

and lacked sufficient appraisal bases. Id. at *12-13.

12

In the instant case, the FDIC alleges “funding of loans in the face of repeated borrower

13

defaults, ineligible collateral, cash diversions, and violations of fundamental loan terms and

14

covenants in order to continue to collect interest and derive short term profits,” “failure to obtain

15

appraisals . . . in violation of bank policy . . .,” “failure to require compliance with loan to value ratio

16

limits as required by bank policy,” “failure to disclose personal interests in a loan or borrower, and

17

self dealing [sic],” and failure to “heed and act upon escalating examiner and auditor warnings of

18

deficiencies in commercial lending and administration.” (See Docket No. 233 at 2-3) (citing Docket

19

No. 182 at ¶¶ 4, 56, 57, 80(D), 84; 5, 58, 77, 80(A), (B), (F), (G), and (H); 5, 58, 77, 80(A), (F), (G),

20

and (H); 5, 77, 80(C)-(E); 7, 80(F), 82; 8, 60-63, 68, 69, & 84, respectively); see also Docket No.

21

182, ¶¶ 66-67, 79, 80(d) (sufficiently alleging breach of banking procedure against Ruiz). The

22

similarities between the allegations against the Westernbank D&O’s and those in Illinois, North

23

Carolina, and Georgia are overwhelmingly evident. The FDIC’s allegations exceed the requirements

24

set forth in Iqbal and Twombly.

25

A critical distinction between the Delaware and Illinois-Georgia-North Carolina standards

26

for gross negligence lies in Delaware’s strict definition and merits mention. Where some states find

27

gross negligence does not quite encompass recklessness, Delaware embraces it.

28
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indifference outside the bounds of reason and a devil-may-care attitude certainly necessitate proffers

2

of egregiousness beyond those required in other jurisdictions recognizing gross negligence.

3

Nonetheless, the FDIC alleges facts questioning “whether a board has acted in a deliberate and

4

knowledgeable way in identifying and exploring alternatives” analogous to those encountered by our

5

sister courts in denying their respective motions to dismiss. See Citron v. Fairchild Camera &

6

Instrument Corp., 569 A.2d 53, 66 (Del. 1989). The FDIC supplements its bottom-line allegation

7

of a grossly negligent loss of $176 million with over 90 pages of fact and law that unquestionably

8

put the defendants on notice of exactly that which they are accused. Furthermore, the motions to

9

dismiss do not specifically address Tamboer’s alleged breach of fiduciary duty beyond their

10

objections to the FDIC’s claims for gross negligence; thus, nor shall the court.

11

Lastly, the D&O’s in both this and several other FDIC-D&O cases argue that vagueness in

12

the complaint precludes individual directors and officers from understanding with certainty for which

13

actions the FDIC holds them accountable. Indeed, the Briscoe court required the FDIC to amend its

14

complaint to specify which allegedly negligent actions were attributed to which director or officer.

15

See slip op. at 19. Here, however, the FDIC explicitly chronicles which director or officer approved

16

which purportedly grossly negligent loan, when the approval occurred, whether the loan constituted

17

an initial loan, additional credit, extension of construction loan, or post-approval administration and

18

funding. (See Docket No. 182, ¶ 79.) The FDIC subsequently discusses in extensive detail the

19

various pitfalls in the D&Os’ approval of the loans. (Id. at ¶ 80.) The FDIC’s memorandum

20

opposing the various motions to dismiss delves further into specific allegations of wrongdoing and

21

need not be recited here. (See Docket No. 233 at 9-16.) Several of the D&O’s have also filed

22

individual motions to dismiss. Although these motions adopt by incorporation the D&O’s motion

23

discussed above, they raise separate concerns that the court considers below and ultimately DENIES.

24
25
26

i. Insurers on behalf of D&O’s & Conjugal Partnerships [196]
The claims set forth in this motion to dismiss are addressed in count 7.

27
28
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ii. Stipes, Frontera, Del Rio, Vidal, Ruiz, & Dominguez [198]

2

This motion alleges issue preclusion pursuant to this court’s decision in Wylie v. Stipes. 797

3

F. Supp. 2d 193, 194 (D.P.R. 2011). Issue preclusion “forecloses relitigation in a subsequent action

4

of a fact essential for rendering a judgment in a prior action . . ., even when different causes of action

5

are involved.” Gener-Villar v. Adcom Group, Inc., 417 F.3d 201, 205-06 (1st Cir. 2005). The

6

D&O’s argue the Wylie plaintiffs brought derivative claims for breaches of fiduciary duties based

7

on allegedly negligent failure to implement adequate internal controls at Westernbank, the issue of

8

negligence was essential to judgment, and the court dismissed the action on summary judgment.

9

(See Docket No. 198 at 34-35.)

10

This allegation lacks merit. Wylie brought a shareholder derivative suit against certain

11

D&O’s of W Holding for alleged Sarbanes-Oxley violations, breach of fiduciary duties, waste of

12

corporate assets, unjust enrichment, and violations of the Puerto Rico General Corporations Law of

13

1995. 797 F. Supp. 2d at 194. The court considered the appropriateness of a Special Litigation

14

Commission’s determination to quash the derivative suit. The court analyzed the SLC members’

15

ability to independently assess plaintiff’s claims, allegations of improper delegation, the

16

thoroughness of the SLC’s investigation, and the reasonableness of the SLC’s findings. Id. at 200-

17

205. To the extent the D&O’s consider granting summary judgment on the “reasonableness of the

18

SLC’s findings” preclusive, the standard bears repeating to dispel such a notion. The court

19

determined whether “the report of the committee appears to be comprehensive and well documented

20

and gives indication of a reasonable and thorough investigation of the plaintiff’s allegations.” Id.

21

at 201. The court issued no judgment as to the D&O’s purported negligence, let alone mentioned

22

the word “negligence” once; rather, it listed the various factors to consider in assessing the

23

reasonableness of the SLC’s recommendation, which included whether the directors should have

24

known that violations of law were occurring and took no steps in good faith to prevent the breach.

25

Id. at 202. For estoppel purposes, the relevant issue the court decided in Wylie is whether the SLC

26

presented reasonable recommendations based on certain criteria used to determine if the SLC could

27

plausibly find a lack of oversight. Finding reasonableness in the recommendation does not entail

28
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a final decision on whether the D&O’s engaged in reckless behavior with a devil-may-care attitude

2

resulting in $176 million in losses. Consequently, the court rejects this argument.

3

iii. Barletta, Schmidt, Sotomayor, Diaz, & Cruz [199] and McDowell [205]

4

The conjugal partners of the D&O’s assert that claims against them should be dismissed

5

because they are not liable under FIRREA or Puerto Rico law. To reiterate, FIRREA adopts state

6

law standards. Therefore, the court need only assess whether the claims against the conjugal

7

partnerships plausibly entitle the FDIC to relief according to Puerto Rico law.

8

This motion to dismiss first asserts the spouses cannot be subjected to personal liability.

9

(Docket No. 199 at 2.) The FDIC clarifies it “does not assert any individual liability of the spouses

10

beyond their interests in the conjugal partnerships.” (See Docket No. 233 at 25) (citing Docket No.

11

182, ¶ 28.) Therefore, the only questions remaining concern the conjugal partnerships’ liability.

12

The movants claim the partnerships’ liability for acts of one spouse is subsidiary under Puerto Rico

13

law and the court should exclude them from the present action until adverse judgment against the

14

D&O’s. Each spouse, as an individual, is not responsible for all the obligations of the conjugal

15

partnership. However, when a spouse’s negligent conduct generates economic benefits for the

16

partnership, the partnership is liable for the resulting damages. See Lugo Montalvo v. González

17

Mañon, 104 D.P.R. 372, 378 (P.R. 1975); Sepúlveda v Maldonado, 108 D.P.R. 530, 534 (P.R. 1979).

18

The conjugal partnership will not be liable when no economic benefit for the partnership exists,

19

when the spouse was involved in an illegal act that constitutes a crime of intention, and when the

20

damages are caused by a spouse while acting as a public employee performing official duties, such

21

as a violation of civil rights or sexual harassment. See generally Rosario v. Distribuidora Kikuet,

22

Inc., 151 D.P.R. 634, 648 (P.R. 2000). Here, the complaint and reply name the partnerships, placing

23

them on notice that elements of the partnerships may have engaged in a course of negligent conduct

24

exposing them to liability. Therefore, the partnerships are properly included.
iv. Fuentes [200], Biaggi [202], and Aldebol [291]

25
26
27
28

The court addresses these issues in Part A and Part B of this Section.
B.

Statutes of Limitation and Adverse Domination
11
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2

Preliminarily, the court observes that the FDIC timely files this suit under FIRREA. The

3

FDIC’s statute of limitations for any action in tort is the longer of the three-year period beginning

4

on the date the claim accrues; or the period applicable under State law. See 12. U.S.C. § 1821

5

(d)(14)(A)(ii). The FDIC assumed receivership of Westernbank on April 30, 2010. Therefore, no

6

question exists as to whether the FDIC timely files this suit under its federal limitations period.
i. Statute of Limitations

7
8

The D&O’s assert that a one-year statute of limitations bars negligence claims of the

9

allegedly negligent loans and that codification of the Business Judgment Rule limitations period

10

should not apply because it does not constitute “liability created by law.” These arguments are

11

inapposite. Actions against directors or stockholders enjoy a three-year statute of limitations.3

12

Liability created by statute seemingly constitutes a liability created by law. See Platt v. Wilmot, 193

13

U.S. 602, 613 (1904) (finding that contract liability arising under statute constitutes “liability created

14

by statute.”) Distinguishing “liability created by statute” from “liability created by law,” which

15

applies to the Puerto Rico statute at issue here, offends common sense. Legislatures create new laws

16

or create new statutes by codifying common law. The court understands that “at law” invokes the

17

common law; however, in this instance, the Puerto Rico legislature codified a common law principle.

18

It appears, thus, that the Business Judgment Rule in Puerto Rico falls under the auspices of both

19

common law and statutory law. Either way, the liability at issue here arose under law. Plaintiff-

20

Officers also contend that the statute encompasses only directors and not officers. Indeed, the

21

wording only references directors and stockholders. The court reserves judgment on this issue, as

22

the officers are nonetheless amenable to suit for gross negligence because adverse domination and

23

delayed discovery rules toll the limitations period.
ii. Adverse Domination & Delayed Discovery

24
25
3

27

Actions against directors or stockholders of corporations must be brought within three years
after the discovery by the aggrieved party of the facts upon which the penalty or forfeiture attached
or the liability was created. See P.R. LAWS ANN. 32 § 261.

28

12
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Adverse domination is “an equitable doctrine which operates to toll the statute of limitations

2

for a corporation’s claims against its officers or directors when the persons in charge of the

3

corporation cannot be expected to pursue claims adverse to their own interests.” In re Payroll

4

Express Corp., 186 F.3d 196, 205 (2nd Cir. 1999). This court decided the seminal case on adverse

5

domination in FDIC v. Bird. 516 F. Supp. 647 (D.P.R. 1981). In Bird, the district court crafted the

6

principle the court follows today: “Control of the association by culpable directors and officers

7

precludes the possibility of filing suit because these individuals can hardly be expected to sue

8

themselves or to ‘initiate any action contrary to their own interests.’” FSLIC v. Williams, 599 F.

9

Supp. 1184, 1194 (D. Md.) (quoting Bird, 516 F. Supp. at 652). Several courts adopt this rationale

10

and cite Bird to justify their decisions. See e.g., FDIC v. Manatt, 723 F. Supp. 99, 105 (E.D. Ark.

11

1989); FDIC v. Appling, 992 F.2d 1109, 1115 (10th Cir. 1993); FDIC v. Paul, 735 F. Supp. 375,

12

377-78 (1990); Resolution Trust Corp. v. Fiala, 870 F. Supp 962, 972-73 (E.D. Mo. 1990) (citing

13

cases).

14

The Supreme Court has squarely rejected developing federal common law to govern the

15

standard of care used to measure the legal propriety of the conduct of directors, holding instead that

16

state common law principles govern liability in tort. See Atherton v. FDIC, 519 U.S. 213, 217-26

17

(1997); see also O’Melveny & Myers v. FDIC, 512 U.S. 79, 89 (1994). In O’Melveny & Myers, the

18

Court rebuffed the “runaway tendencies of ‘federal common law’ untethered to a genuinely

19

identifiable (as opposed to a judicially constructed)” law, finding that “extraordinary cases” warrant

20

judicial creation of a federal rule. 512 U.S. at 89. While the FDIC alleges gross negligence pursuant

21

to P.R. LAWS ANN. 14 § 3563 rather than common law tort, negligence principles sound in both and,

22

therefore, merit consideration of whether Bird’s rationale constitutes federal common law or state

23

common law. The answer is that the original opinion created federal common law prior to the

24

Court’s holding in O’Melveny & Myers. But Puerto Rico jurisprudence tolling statutes of limitation

25

for delayed discovery sufficiently embraces the principles espoused in Bird. The First Circuit

26

recognizes that Puerto Rico adheres to this rationale, holding that a statute of limitations “does not

27

begin to run until the plaintiff possesses, or with due diligence would possess, information sufficient

28
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to permit suit.” Villarini-Garcia v. Hosp. Del Maestro, 8 F.3d 81, 84 (1st Cir.1993) (citing Santiago

2

Hodge v. Parke Davis & Co., 909 F.2d 628, 632-33 (1st Cir.1993) (discussing Colon Prieto v.

3

Geigel, 115 P.R. 232, 247 (P.R. 1984))).

4

The D&O’s also argue that adverse domination should only apply to claims sounding in

5

fraud; however, the Bird court weighed negligence claims in implementing adverse domination.

6

Distinguishing negligence from fraud here would defeat the core purpose of the doctrine. Regardless

7

of the D&Os’ intent, if putative plaintiffs are not situated to become aware of egregious lending

8

practices and the corporation neglects to sue the directors and officers, a harm arises necessitating

9

tolling. To toll the statute on the ground of adverse domination, “at least once the facts giving rise

10

to . . . liability are known, plaintiff must effectively negate the possibility that an informed

11

stockholder or director could have induced the corporation to sue.” Int’l Inv. Trust v. Cornfeld, 619

12

F.2d 909, 930 (2nd Cir. 1980) (quoting Int’l Ry. of Cent. Am. v. United Fruit Co., 373 F.2d 408,

13

412-17 (2nd Cir. 1967)). Although the D&O’s expressly reject the principle of adverse domination,

14

the complaint states and the D&O’s acknowledge that the restated Form 10-K filed by the W

15

Holding Board on March 16, 2009, placed any putative plaintiffs on notice of ostensibly grossly

16

negligent action. The FDIC’s reference to Form 10-K and the D&O’s acknowledgment that the form

17

disclosed potential dereliction of duty sufficiently raises the right to relief above a speculative level.

18

Adverse domination and lack of disclosure toll the limitations period for any grossly

19

negligent actor, whether or not employed by Westernbank when it published the Form 10-K or when

20

the FDIC assumed receivership. Thus, Fuentes and Biaggi are not exempt. Excluding D&O’s under

21

this rationale would reward grossly negligent actors who simply foresee potential litigation and

22

resign. Following discovery, the D&O’s may proffer evidence revealing practices discoverable prior

23

to the Form 10-K filing on March 16, 2009 not obfuscated by adverse domination, so as to start

24

running the three-year clock at an earlier date.

25
26

2.

27

The court DENIES motions to dismiss regarding fraudulent conveyances attributed to Stipes

28

Counts 4-6: Fraudulent Conveyance – Stipes, Tamboer, and Dominguez
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and Dominguez.4 The FDIC may avoid a transfer of any interest of an institution-affiliated party,

2

or any person who the FDIC determines is a debtor of the institution if such party or person made

3

such transfer or incurred such liability with the intent to hinder, delay, or defraud the insured

4

depository institution or the FDIC. See 12 U.S.C. § 1821(d)(17). The statute requires: 1) the

5

fraudulent transferor be an institution-affiliated party or debtor, and; 2) the transferor performs the

6

transfer with the intent to hinder, delay, or defraud Westernbank or the FDIC. Stipes and Dominguez

7

assert that the FDIC fails to establish either prong.

8

The D&O’s contest whether the FDIC appropriately categorizes Stipes and Dominguez as

9

debtors or institution-affiliated parties, calling to question the FDIC’s interpretation of 12 U.S.C. §

10

1821(d)(17). Stipes and Dominguez comprise institution-affiliated parties because they were

11

directors and officers of the institution during the purportedly negligent actions for which the FDIC

12

seeks damages. The D&O’s argue that because they were not affiliated at the time of conveyance,

13

the statute does not apply to them. However, the court finds RTC v. Greif persuasive. 906 F. Supp.

14

1457, 1465 (D. Kan. 1995) (finding statutory authority under Section 1821(d)(17) to determine that

15

former directors and officers are institution-affiliated parties). Holding otherwise would permit the

16

D&O’s to shield themselves from liability simply by resigning.

17

The question thus becomes one of concurrence – whether the FDIC may simultaneously

18

allege fraudulent conveyance without a judgment against the D&O’s. The court finds such action

19

permissible under the federal scheme, but questions of ripeness arise for allegations under state law.

20

Sucesion Almazan v. Lopez holds that a petitioner must be “really and truly a lawful creditor of

21

defendants.” 20 P.R.R. 502, 506 (P.R. 1914). Section 1821(d)(17), furthermore, permits the FDIC

22

to determine who “is a debtor of the institution.” While this provision hardly bestows omnipotence

23

on the FDIC to simply label the D&O’s “debtors,” claims for arbitrary and capricious interpretation

24

are more appropriate at the summary judgment stage. In any case, the Lopez court found that if

25
26

4

27

The D&O’s do not address Tamboer’s alleged fraudulent conveyance; thus, neither shall
the court.

28
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plaintiffs obtain judgment during the course of an action for rescission, “this would be a

2

circumstance in corroboration of the right of the plaintiff.” Id. If the trier of fact finds the D&O’s

3

liable for gross negligence, the FDIC justifiably dubs Stipes and Dominguez debtors. In contrast,

4

the fraudulent conveyance claims necessarily falter if the FDIC fails to sufficiently demonstrate gross

5

negligence. Therefore, the FDIC satisfies the first prong of Section 1821(d)(17).

6

Secondly, the FDIC must allege an intent to hinder, defraud, or delay. The First Circuit

7

recognizes that courts often find fraudulent conveyances through circumstantial evidence. See e.g.,

8

Max Sugarman Funeral Home, Inc. v. A.D.B. Investors, 926 F.2d 1248, 1254 (1st Cir.1991). At this

9

stage, the court finds the allegations of badges of fraud in the complaint sufficient to make out a

10

claim for an intent to defraud, hinder, or delay, particularly because Stipes is the primary beneficiary

11

of the trust into which he completed the allegedly fraudulent transfer. (See Docket No. 182 at 30-

12

33.) Discovery is necessary to clarify these questions; thus, the D&O’s motion to dismiss is

13

DENIED.

14
15

3.

Count 7: Insurers’ Motions to Dismiss

16

Chartis, ACE, XL Speciality, and Liberty (collectively “Insurers”) move to dismiss the

17

FDIC’s claims against them for enforcement of the D&Os’ liability insurance policies, and Chartis

18

moves to dismiss the D&O’s claims against it for enforcement of the D&Os’ liability insurance

19

policies. (Docket No. 197.) The court DENIES both motions.

20

The Insurers claim the Insured v. Insured Exclusion5 precludes the FDIC from bringing suit

21

to recover on the D&Os’ policies. The Seventh Circuit succinctly describes the Exclusion.

22

“Director and officer liability insurance policies commonly feature so-called insured vs. insured

23

exclusions that exclude from coverage losses for claims brought by one ‘insured’ against another

24
25
26
27
28

5

The Exclusion in Section 4(i) of the Chartis-D&O Policy reads, “The Insurer shall not be
liable to make any payment for Loss in connection with any Claim made against an Insured : . .
.which is brought by, on behalf of or in the right of, an Organization or any Insured Person other than
an Employee of an Organization, in any respect and whether or not collusive.” (Docket No. 197-4
at 9.)
16
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‘insured,’” which includes “current and former [D&O’s] as well as the corporation itself . . . to limit

2

moral hazard. Without such an exclusion, a D&O policy could require the insurer to pay for the

3

business mistakes of insured directors and officers if the corporation . . . or if former officers or

4

directors brought suit . . .” Miller v. St. Paul Mercury Ins. Co., 683 F.3d 871, 872 (7th Cir. 2012).

5

Where a regulatory agency asserts claims against insured directors and officers on behalf of

6

both the insured organization and third-party interests, the applicability of the Exclusion is

7

ambiguous. Fed. Ins. Co. v. Hawaiian Elec. Indus. Inc., No. 94-00125, 1995 WL 1916123, 7 (D.

8

Haw. Dec. 15, 1995). “A majority of better-reasoned opinions holds that the ‘insured v. insured’

9

exclusion does not unambiguously exclude suits by the FDIC from coverage.” Peter D. Rosenthal,

10

Have Bank Regulators Been Missing the Forest for the Public Policy Tree? The Case for Contract-

11

Based Arguments in the Litigation of Regulatory Exclusions in Director and Officer Liability

12

Policies, 75 B.U. L. REV. 155, 173 (1995). Several cases support this notion. See e.g., FDIC v. Am.

13

Cas. Co. of Reading, 814 F. Supp. 1021, 1026 (D. Wyo. 1991) (“Finally, the Court is not convinced

14

that the FDIC, acting as receiver, is in the same position as the institution. While the FDIC steps into

15

the shoes of the predecessor bank, it is nonetheless in the unique position of representing the interests

16

of itself, shareholders, and all other creditors.”) (citations omitted); FDIC v. Zaborac, 773 F. Supp.

17

137, 144 (C.D. Ill. 1991) (“In this case, the FDIC does not merely stand in the shoes of [the bank],

18

it can also stand in the shoes of the shareholders; therefore, as a shareholder, it has the independent

19

authority to bring a suit against American Casualty.”); Branning v. CNA Ins. Cos., 721 F. Supp.

20

1180, 1184 (W.D. Wash. 1989) (“The court finds, however, that [the] FSLIC does not merely stand

21

in the shoes of Home Savings. By statute, [the] FSLIC represents depositors, shareholders, creditors

22

and the federal insurance fund as well as the failed institution.”); Am. Cas. Co. of Reading v. FSLIC,

23

704 F. Supp. 898, 901 (E.D. Ark. 1989) (“Moreover, because the FSLIC is required to marshall the

24

assets of a failed institution for the benefit of its depositors and creditors and to minimize payouts

25

from the insurance fund, it is motivated to bring suit by interests distinctly different from that of an

26

institution which has remained solvent.”).

27
28

However, the Insurers maintain the appropriate course of action requires applying the
17
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Exclusion to FDIC claims. See Hyde v. Fidelity & Deposit Co., 23 F. Supp. 2d 630, 634 (D. Md.

2

1998); see also Mt. Hawley Ins. Co. v. FSLIC, 695 F. Supp. 469, 484 (C.D. Cal. 1987); Powell v.

3

Am. Cas. Co. of Reading, 772 F. Supp. 1188, 1191 (W.D. Okla. 1991) (holding that the “insured vs.

4

insured” exclusion applies to actions brought by the FDIC “which stands in the shoes of the . . .

5

[b]ank in prosecuting claims.”). The Insurers assert that the FDIC stands directly in Westernbank’s

6

shoes and should therefore be precluded from bringing suit under the Exclusion. See also Fid. &

7

Deposit Co. of Md. v. Conner, 973 F.2d 1236, 1240 (5th Cir. 1992) (holding that an “insured vs.

8

insured” exclusion applied to the FDIC when the complaint filed by the FDIC made “no attempt to

9

show an independent breach of duty towards the bank’s depositors or shareholders.”).

10

With these differences in mind, the court turns to the purpose of the Exclusion, the

11

complaint, and the specific terms in the policy for guidance. The obvious intent behind the

12

Exclusion is to protect insurance companies from collusive suits among insured parties. See Michael

13

D. Sousa, Making Sense of the Bramble-Filled Thicket: the “Insured v. Insured” Exclusion in the

14

Bankruptcy Context, 23 BANK. DEV. J. 365, 391 (2007) (citing Fid. & Dep. Co. of Md. v. Zandstra,

15
16

756 F. Supp. 429, 431 (N.D. Cal. 1990)). Here, the FDIC reaps no benefits comparable to those
enjoyed by collusive actors who seek to swindle insurance companies.

17
18
19

The policy, however, encompasses claims “brought by, on behalf of or in the right of, an
Organization or any Insured Person, . . . whether or not collusive.” (See Docket No. 197 at

20

9) (emphasis added). The court must assess whether FDIC brings suit on behalf of or in the right

21

of an “Organization,” as defined in the policy. The policy defines “Organization” as the named

22

entity, each subsidiary, and debtors in bankruptcy proceedings. (See Docket No. 197-4

23
24

at 7-8.) Accordingly, the court finds that the FDIC’s course of conduct does not run afoul of this
provision and adopts the rationale espoused in Branning and Am. Cas. Co. of Reading v. FSLIC that

25
26
27
28

the Exclusion does not preclude the FDIC from seeking redress from the Insurers.
The FDIC establishes in its complaint that it “succeeds to the rights, claims, titles, powers,
18
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privileges, and assets of Westernbank and its stockholders, members, account holders, depositors,

2

officers, or directors . . .” (Docket No. 182 at ¶ 21.) The Exclusion and relevant terms in the

3

policy therefore preclude suit on behalf of the members, officers, and directors. The Exclusion also

4

ostensibly prevents the FDIC from bringing suit on behalf of Westernbank’s shareholders, who

5

consist only of W Holding, a plaintiff to this case. Entertaining such a claim would contradict the

6
7
8
9

purpose of the Exclusion by cloaking collusion in an FDIC action. Nonetheless, the FDIC mollifies
these concerns by suing on behalf of depositors, account holders, and a depleted insurance fund.
The FDIC’s role as a regulator sufficiently distinguishes it from those whom the parties intended to

10

prevent from bringing claims under the Exclusion. Therefore, the Insurers’ motion to dismiss

11

FDIC’s claims is DENIED.

12
13

IV. Conclusion
For the abovementioned reasons, the court DENIES all motions to dismiss [196, 198,

14
15

199, 200, 202, 205, 291].

16
17
18

SO ORDERED.

19

In San Juan, Puerto Rico this 23rd day of October 2012.

20
21

/S/ Gustavo A. Gelpí

22
GUSTAVO A. GELPI

23

United States District Judge

24
25
26
27
28
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1164 ORDER: Noted 1163 INFORMATIVE motion. Signed by Judge Gustavo A.
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1165 ORDER: Denying 1162 Motion for Reconsideration. Signed by Judge Gustavo
A. Gelpi on 8/8/14. (CL) (Entered: 08/08/2014)
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1166 ORDER: Denying 907 Motion for Partial Summary Judgment. The court agrees
with the rationale espoused in FDIC v. Skow, 741 F.3d 1342 (11th Cir. 2013),
holding that the D&Os affirmative defense that the FDIC breached its duty is
viable. This matter differs from the D&Os claim for contribution and
apportionment of damages against the FDIC because that matter concerned a
third-party complaint for money damages rather than an affirmative defense.
Additionally, the court neither discusses nor decides this issue based upon the socalled no-duty rule, as the D&Os seek to present evidence that the FDIC has,
rather, breached its statutory duties. Furthermore, the D&Os have presented no
laws or cases that impose duties on regulators in Puerto Rico for failure to
adequately warn the directors and officers of the banks they oversee, and so the
court does not consider the applicability of the no-duty rule because it has not
been sufficiently asserted. The court nevertheless agrees that the D&Os should
be able to present facts showing that the FDIC breached its statutory duties for
the purpose of damages mitigation. Prohibiting them from doing so would
disregard potential relevant evidence that may or may not have contributed to the
total damages the FDIC now seeks from them. At the very least, the D&Os
should be given the opportunity to lodge the argument. And so they shall.
However, the breach they seek to prove has a considerably high bar.
Demonstrating that the FDIC has breached its statutory responsibilities
effectively requires a showing that its behavior fell outside the scope of the
discretionary function exception. The D&Os will be afforded this chance and
must state all of the instances in which the FDIC breached its statutory duties,
one by one, and how those breaches bear any relationship to the alleged loss
loans, in a motion for partial summary judgment and statement of facts by
September 1, 2014. The FDIC may oppose by September 15, 2014. The parties
have a plethora of substantially able and intelligent counsel and extensions will
not be granted barring extremely justifiable circumstances. The court will then
decide whether any instances of alleged breach raise genuine issues of material
fact. If they do, the undersigned will try the matter. If no alleged breaches offend
the discretionary function exception, the D&Os will be precluded from
presenting them at trial. This matter will be resolved well before trial. Signed by
Judge Gustavo A. Gelpi on 8/8/14. (CL) (Entered: 08/08/2014)

08/18/2014

1167 REPLY to Response to Motion filed by Hector Del Rio-Torres, Pedro R.
Dominguez-Zayas, Juan C. Frontera-Garcia, Cesar Ruiz, Frank Stipes-Garcia,
William Vidal-Carvajal Re: 1122 Notice of Compliance and Application for Fees
Under Civil Procedure Rule 44.1 Re: 1150 RESPONSE in Opposition to Motion
filed by AIG Insurance Company- Puerto Rico filed by Hector Del Rio-Torres,
Pedro R. Dominguez-Zayas, Juan C. Frontera-Garcia, Cesar Ruiz, Frank StipesGarcia, William Vidal-Carvajal. (Rivero, PHV Andres) Modified relationship on
8/20/2014 (su). (Entered: 08/18/2014)

08/19/2014

1168 MOTION to Withdraw Attorney as to Alessandra Maria Rosa-Tirado filed by
Alessandra Maria Rosa-Tirado on behalf of Office of the Commissioner of
Financial Institutions Suggestions in opposition/response due by 9/5/2014 (Rosa-

